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No.  3252. 
EMPIRE  WALL  PAPER  COMPANY 

V. 

BOSTON  &  MAINE  RAILROAD  ET  AL. 


BvbmitUd  September  19, 1910.    Decided  December  It,  2920. 


Under  the  cucumstftncefl  disclosed  by  the  record  in  this  case  the  Gommissian  is  unable 
to  find  that  the  initial  canier  was  under  the  duty  of  routing  the  shipment  other 
than  as  indicated  in  the  shipper's  instructions.    Complaint  dismissed. 

Lewis  Voighi,  jr.,  ^uid  William  J.  J<mes  for  complainant. 

Edgar  J.  Rich,  by  Edward  A.  Haid.,  for  Boston  &  Maine  Railroad. 

Report  of  the  Commission. 

ClbmentSi  Commissioner: 

Complainant  corporation  asks  reparation  amounting  to  $25.59  for 
alleged  misrouting  of  a  carload  of  paper  hangings  shipped  September 
18|  1908|  from  Worcester,  Mass.,  to  St.  Louis,  Mo.  Complaint  was 
£Qed  April  25,  1910.  The  shipment  was  delivered  to  the  Boston  & 
Maine  Railroad  at  Worcester,  the  car  being  loaded  upon  one  of  its 
switch  tracks.  The  instructions  given  by  the  shipper  were  as  fol- 
lows: ''B.  &  M.f  Cumberland  Gap  Desp."  It  was  the  intention  of  the 
shipper,  understood  by  the  carrier,  that  the  above  instructions  caUed 
for  the  transportation  of  the  shipment  via  the  Boston  &  Maine  Rail- 
road and  the  steamship  and  rail  lines  forming  the  through  route 
known  as  the  Cumberland  Gap  Despatch.  The  shipment  was  carried 
by  the  Boston  &  Maine  Railroad  from  Worcester  to  Boston,  Mass., 
where  it  was  delivered  to  the  Cumberland  Gap  Despatch  lines  for 
further  transportation  to  St.  Louis.  Via  the  route  the  shipment 
moved  the  rate  published  and  collected  was  53  cents  per  100  pounds. 

On  the  date  of  the  movement  of  this  shipment  the  Boston  &  Maine 
Railroad  had  in  effect  a  rate  of  1  ^  cents  per  100  pounds  for  the  trans- 
portation of  property  in  caiioads  from  its  tracks  to  its  connection 
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with  the  New  York,  New  Haven  &  Hartford  Raibx>ad  at  Worcester. 
At  the  same  time  the  Cumberland  Gap  Despatch  had  in  effect  a  rate 
of  45  cents  from  points  on  the  New  York,  New  Haven  &  Hartford 
Raikoad  at  Worcester  to  St.  Louis,  Mo.,  via  the  New  York,  New 
Haven  &  Hartford  Railroad  to  Providence,  R.  I.,  and  the  Cumberland 
Gap  Despatch  beyond.  The  tariffs  naming  this  rate  further  specified 
that  switching  charges  of  the  Boston  &  Maine  'Railroad  at  various 
points,  including  Worcester,  should  be  absorbed  in  the  45-cent  rate. 
The  New  York,  New  Haven  &  Hartford  Railroad,  however,  appears 
not  to  have  been  a  party  to  the  last-mentioned  tariffs,  the  offer  really 
being  that  the  Cumberland  Gap  Despatch  operating  from  Providence 
to  St.  Lfouis  would  absorb  the  cost  of  bringing  the  property  from 
Worcester  to  Providence. 

It  is  the  complainant's  contention  that  the  Boston  &  Maine  Rail- 
road, under  this  state  of  facts,  was  legally  bound  to  switch  the  ship- 
ment in  question  to  the  New  York,  New  Haven  &  Hartford  Railroad 
at  Worcester  for  transportation  via  Providence  under  the  45-cent  rate. 
This  contention  we  can  not  sustain.  The  routing  instructions  given 
were  followed.  No  rate  was  indicated  in  the  instructions  nor  was  the 
initial  carrier  in  any  way  notified  that  the  shipper  looked  to  it  to 
secure  a  lower  rate  via  any  other  route  than  the  one  indicated.  Upon 
these  circumstances  we  do  not  find  that  the  initial  carrier  was  under 
the  duty  of  routing  the  shipment  other  than  as  indicated  in  the 
shipper's  instructions. 

The  complaint  will  be  dismissed. 

20 1.  C.  C.  Rep. 
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No.  2798. 
CITY  OF  ASHLAND 

V. 

NEW  YORK  CENTRAL  &  HUDSON  RIVER  RAILROAD 

COMPANY  ET  AL. 


Bmbmmed  Noffmi^er  U  1910.    Decided  Deoemher  IB,  1910. 


Ifainteoanoe  of  rail-lake-and-rall  rates  from  eastern  points  to  Ashland,  Wis.* 
which  are  higher  per  100  pounds  than  rail-and-lake  rates  from  same  points 
of  origin  to  Dnlnth,  Minn.,  is  not  prohibited  by  act  to  regulate  commerce. 

W.  S.  Cote  and  A.  W.  Sanborn  f6r  complainant. 
O.  E.  BuUerfUHd^  Henry  Wolf  Bikle,  and  Cflyds  Brown  for  de- 
fendants. 

RiFOBT  OF  THB  COMMISSION. 

Kkafp,  Chaimum: 

The  city  of  Ashland,  in  the  state  of  Wisconsin,  alleges  that  defend- 
ants subject  it  to  undue  disadvantage,  and  give  luireasonable  prefer- 
ence to  Duluth,  Minn.,  and  Superior,  Wis.,  by  the  maintenance  of 
rates  for  the  transportation  of  freight  by  rail  and  lake  from  New 
York,  Pittsburg,  and  other  eastern  points  to  Duluth  and  Superior 
which  are  less  per  100  pounds  than  the  rates  charged  for  transporta- 
tion from  the  same  points  by  rail-lake-and-rail  to  Ashland. 

Ashland  is  a  city  of  about  15,000  inhabitants  on  the  southern  shore 
of  Liake  Superior,  75  miles  east  of  Duluth  by  rail.  In  1896  the 
defendant  lake  lines,  the  Western  Transit  Company  and  the  Erie  ft 
Western  Transportation  Ck>mpany,  discontinued  their  service  to  Ash- 
land, which  for  many  years  had  been  a  port  of  call.  Prior  to  the 
withdrawal  of  the  lake  lines,  and  for  two  years  thereafter,  Ashland 
enjoyed  the  same  rail-and-li^e  rates  from  eastern  points  as  Duluth. 
Since  the  spring  of  1898  traffic  shipped  from  the  east  to  Ashland  via 
the  lake  lines  has  been  carried  to  Duluth  by  water  and  thence  by  rail 
to  Ashland  under  joint  rail-lake-and-rail  rates,  which  are  higher  than 
the  rail-and-lake  rates  to  Duluth.  From  New  York  City  the  rates 
involved  in  the  proceeding  are,  in  cents  per  100  pounds,  as  follows: 

To  Duluth. 

ClasB....!         2         3         4         5         6 

Rate. ...68       59       45        33       28       24 
Se  L  O.  O.  Bep. 
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To  A8hland. 

ClaflB.,,.1         2         3         4         5         6 
Bate....  83       72       54       38       32       26 

The  local  rates  of  the  Northern  Pacific  Bailway  Company,  Duluth 
to  Ashland,  are,  in  cents  per  100  pounds,  as  follows : 

Clasa....!         2         3         4         5ABCDE 
Rate.... 30       25       20       16       10       13       10       8        7        6 

Ashland  is  given  the  same  rail-lake-and-rail  rates  frcnn  the  east 
as  St.  Paul  and  Minneapolis.  Out  of  the  rate  to  Ashland,  the  eastern 
rail  line  and  the  lake  line  each  receives  less  than  its  division  of  the 
rail-and-lake  rate  to  Duluth,  and  the  Northern  Pacific  considerably 
less  than  its  local  rate,  Duluth  to  A^and.  Canal-lake-and-rail  rates 
are  in  force,  New  York  to  Ashland,  which  are  less  than  the  rail-and- 
lake  rates  to  Duluth.  No  complaint  is  made  of  the  amount  of  the 
rate,  provided  the  defendants  may  lawfully  maintain  higher  rates  to 
Ashland  than  to  Duluth.  The  relief  asked  is  an  order  requiring  the 
defendants  to  cease  and  desist  from  charging  more  for  transportation 
to  Ashland  than  to  Duluth. 

Ashland  jobbers  desire  to  compete  in  common  territory  with  Duluth 
jobbers.  A  large  part  of  the  merchandise  handled  by  wholesalers 
at  both  cities  is  purchased  in  the  east  and  carried  thence  by  rail  and 
lake.  In  reaching  the  retail  dealer  at  any  point  where  the  rates  from 
Duluth  and  Ashland  are  the  same,  the  Ashland  jobber  is  at  a  disad- 
vantage which  is  measured  by  the  difference  between  the  rates  to 
Duluth  and  Ashland  from  the  east.  In  support  of  its  contention  that 
this  disadvantage  is  the  result  of  unlawful  discrimination  in  rates, 
Ashland  argues  that  it  is  a  lake  port,  nearer  than  Duluth  to  eastern 
points  of  shipment,  with  ample  harbor  facilities  and  suflScient  poten- 
tial tonnage  to  warrant  the  lake  lines  in  making  it  a  port  of  call,  and 
that  it  is  arbitrarily  deprived  of  the  natural  benefits  of  its  geo- 
graphical location.  Defendants  deny  that  they  subject  complainant 
to  undue  discrimination,  deny  that  they  could  operate  into  Ashland 
with  profit,  and  assert  that  no  provision  of  the  act  to  regulate  com- 
merce imposes  upon  them  an  obligation  to  stop  their  boats  at  that 
port. 

Complainant's  testimony  was  for  the  most  part  directed  toward 
proving  that  defendants'  vessels  may  safely  enter  its  harbor  and  that 
its  tonnage  would  be  attractive  from  a  business  standpoint.  A  large 
amount  of  marine  commerce  is  handled  through  Ashland,  which  is 
the  shipping  port  for  the  Gogebic  Iron  Bange.  During  1909,  490,878 
tons  of  coal  were  received  at,  and  3,834,285  tons  of  iron  ore  shipped 
from  that  port  in  vessels  especially  chartered.    Ashland  is  served  by 
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four  railroads,  the  Chicago  &  North  '^^iTestem ;'  Chicago,  St  Paul, 
Minneapolis  &  Omaha;  Ifinneapolis,  St  Paul  &  Sault  Ste.  Marie; 
tnd  Northern  Pacific.  Large  vessels  can  safely  enter  the  harbor, 
but  it  is  questionable  whether  the  dock  facilities  are  adequate  for 
boats  of  the  size  now  operated  by  defendants.  In  the  early  days  con- 
siderable frdght  and  passenger  business  was  offered  at  Ai^and  in 
connection  with  the  lumber  interests  which  centered  in  that  neigh- 
borhood, but  after  the  lumber  tracts  were  cleared  and  the  lake  lines 
were  no  longer  called  upon  to  move  the  lumbermen  and  their  equip- 
ment, the  traffic  at  that  port  decreased. 

The  traffic  offered  for  carriage  to  and  from  Duluth  is  much  greater 
in  volume  than  that  at  Ashland,  and  the  facilities  for  handling  it  at 
the  former  point  far  superior.  The  boats  used  by  the  Erie  &  Western 
Transportation  Company  to-day  range  in  capacity  from  3,000  to 
S/XX)  tons,  while  those  operated  when  Ashland  was  a  port  of  caU  were 
of  about  900  tons  capacity. 

To  enter  the  harbor  of  Ashland  involves  a  detour  of  about  47  miles 
cm  the  part  of  vessels  pljring  from  the  Soo  to  Duluth.  It  hai«  been 
estimated  by  the  captain  of  a  packet  boat  who  appeared  as  a  witness 
for  the  defendants  that  under  the  most  favorable  circumstances  the 
time  consumed  by  putting  into  Ashland,  docking,  discharging  and 
receiving  cargo,  would  be  10  hours,  and  that  if  weather  and  other 
conditions  were  unfavorable,  the  time  might  be  lengthened  to  24  hours. 

It  is  said  to  cost  approximately  $400  per  day  to  operate  the  large 
boats  of  the  defendant  lake  lines,  but  that  amount  does  not  cover  the 
entire  expense  of  a  day's  delay.  An  addition  to  the  schedule  of  a 
boat  diminishes  the  number  of  round  trips  it  can  make  during  the 
season  of  navigati(m,  and  consequently  its  earning  capacity  as  well  as 
its  ability  to  move  the  freight  offered  for  transportation,  unless  a  com- 
pensating amount  of  tonnage  is  thereby  obtained.  If  it  is  true,  as 
stated,  that  in  past  years  the  defendant  lake  lines  have  had  to  place 
an  embargo  upon  the  receipt  of  freight  some  time  prior  to  the  close 
of  navigation  in  order  to  move  the  traffic  already  on  hand,  an  exten- 
sion of  their  schedule  might  entail  inconvenience  and  additional  ex- 
pense upon  the  general  shipping  public 

Counsel  for  complainant  has  estimated  that  about  1,500  tons  of 
freight  per  month  would  be  moved  to  and  from  Ashland  by  the 
defendant  lake  lines.  Defendants'  officers  have  testified  that  the 
service  to  Ashland  was  unprofitable,  and  that  it  was  discontinued 
for  that  reason.  Whatever  the  fact  may  be  in  that  respect,  any 
attempt  to  estimate  the  effect  in  tonnage  or  financial  results  to  the 
lake  lines  of  resumption  of  service  to  Ashland  leads  to  an  unprofitable 
domain  of  speculation,  for  we  are  convinced  the  regulating  statute 
has  vested  in  the  Commission  no  authority  to  compel  the  lake  lines 
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to  mil  iheir  boats  to  Ashland.  If  the  defendants'  right  to  (^)erate 
their  boats  to  Duluth  and  refuse  to  operate  them  to  Ashland  is,  as 
we  believe,  unrestricted  by  the  act  here  invoked,  it  follows  that  they 
may  lawfully  exact  higher  rates  to  Ashland  than  to  Duluth  as  com- 
pensation for  the  additional  rail  haul  to  the  former  point    Ilie 

complaint  will  therefore  be  dismissed. 

20  I.  O.  O.  Bep- 


No.  3210. 
NATIONAL  ASSOCIATION  OF  LETTER  CAKRIERS 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE    RAILWAY  COMPANY 

ET  AL. 


SubmiUed  November  t9, 1910,    Decided  December  It,  1910, 


Defendants  tendered  in  their  tariffs  special  reduced  round-trip  fares  on  the  certifi- 
cate plan  in  connection  with  convention  of  complainant,  such  reduced  fares  being 
conditioned  upon  the  presentation  of  1,000  or  more  certificates;  less  than  1,000 
certificates  were  available  for  vis^  aaul  therefore  reduced  fare  for  return  tt^  wis 
denied ;  Held,  That  the  tariff  provisions  are  binding  and  must  control.  Complaint 
dismissed. 

M.  8.  Mangan  for  complainant. 
Eben  E.  Madeod  for  Western  Passenger  Association. 
F.  (?.   Wright  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. 

Report  of  the  Commission. 

Claek,  Oammissioner: 

Complainant  corporation  filed  its  petition  in  behalf  of  certain 
persons  who  attended  its  biennial  convention  held  at  St.  Paul, 
Miim.|  from  August  30  to  September  4,  1909|  and  asks  reparation 
in  the  sum  of  $5,190.57,  the  difference  between  the  fares  paid  by 
such  persons  and  the  fares  that  were  available  xmder  certain  con* 
ditions. 

Prior  to  the  meeting  at  St.  Paul  the  secretary  of  complainant 
made  application  to  the  Western  Passenger  Association  for  reduced 
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fuBi  on  account  of  the  occasion.    In  a  letter  from  the  chairman 
of  the  aaid  association  it  was  stated: 

Hie  lines  interested  have  individually  consented  to  announce  rate  of  fare-and- 
a4ialf  on  certificate  plan  on  this  occasicm  from  points  in  Western  Pftssenger  Associa- 
tkm  tenritory  on  the  condition  that  there  shall  be  1,000  or  more  persons  in  attendance 
by  nuly  holding  certificates  which  show  the  purchase  of  one-way  tickets  at  |I  or  more. 

This  tender  was  subsequently  modified  to  the  extent  that  the 
reduction  applied  only  from  points  east  of  the  Missouri  Biver.  The 
secretary  of  the  organization  transmitted  a  copy  of  this  letter  to 
its  members,  but  gave  no  further  directions  or  in^ructions  in  refer- 
ence to  the  purchase  of  tickets.  On  the  third  day  of  the  conven- 
tkm  and  the  day  on  which  the  joint  agent  of  the  Western  Passenger 
Association  was  to  be  present  in  order  to  execute  and  return  cer- 
tificates to  the  persons  attending  the  meeting,  the  secretary  of  the 
organization  discovered  that  notwithstanding  the  attendance  was 
oTer  1,400  there  were  but  888  certificates,  and  made  announcem^at 
of  that  fact  in  the  convention.  It  was  then  learned  that  the  St.  Louis 
delegation  had  purchased  106  summer  tourist  round-trip  tickets, 
St.  Louis  to  St.  Paul  and  return,  and  that  the  Kansas  City  delega- 
tu>n  had  purchased  39^  round*trip  tickets  from  Kansas  City  to 
St.  Paul  and  return  and  two  one-way  tickets.  The  carriers'  agent 
gare  the  Kansaa  City  delegation  the  choice  of  purchasing  the  certificate- 
plan  tickets  provided  for  the  convention,  or  the  summer  tourist 
tickets,  and  the  delegation  chose  the  latter. 

Hie  secretary  asked  the  joint  agent  if  the  tickets  from  St.  Louis 
and  Kansas  City  could  be  used  to  make  up  the  required  number  of 
certificates,  but  the  agent  refused  to  validate  any  certificates  unless 
there  were  a  thousand  or  more.  On  being  asked  what  could  be 
done,  he  said  he  would  communicate  with  headquarters,  but  the 
Chicago  ofi&ce  of  the  Western  Passenger  Association  refused  to 
validate  less  than  the  required  1 ,000  certificates.  The  day  on  which 
information  was  sought  from  the  validating  agent  of  the  Western 
Passenger  Association  was  the  last  day  on  which  these  convention 
tickets  could  be  purchased,  and  pending  receipt  of  advice  from  him 
neither  the  association  nor  its  secretary  took  any  action  to  reheve 
the  difficulty.  When  informed  on  the  following  day  that  no  certifi- 
cates would  be  validated  unless  1,000  were  presented,  it  was  too 
late  to  purchase  additional  certificate-plan  tickets.  Consequently 
numerous  persons  attending  the  convention,  instead  of  receiving 
tiie  half-rate  return  fare  were  compelled  to  pay  the  regular  one-way 
(are. 

The  summer  tourist  fare  from  St.  Louis  to  St.  Paul  and  return 
and  the  reduced  fare  on  the  certificate  plan,  including  a  validation 
fee  of  25  cents,  were  the  same,  $17.50,  whereas  the  reduced  fare  on 
the  certificate  plan  Kansas  City  to  St.  Paul,  plus  the  validation  fee 
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of  25  cents,  was  SI 5.65,  65  cents  in  excess  of  the  summer  tourist 
fare.  The  certificate  plan  required  return  not  later  than  September 
8;  the  summer-tourist  tickets  did  not  expire  imtil  October  31. 

Complainant  contends  that  the  tender  or  contract  contained  m 
the  letter  of  the  chairman  of  the  Western  Passenger  Ajssociation 
to  the  secretary  of  complainant  was  substantially  complied  with 
in  that  there  were  in  attendance  at  the  convention  more  than  1,000 
persons  who  paid  an  aggregate  amount  for  tickets  in  excess  of  that 
necessary  to  fulfill  tke  contract,  and  that  had  the  joint  agent  who 
w^it  to  St.  Paul  to  validate  the  certificates  promptly  and  definitely 
advised  that  the  certificates  would  not  be  vaUdated  complainant 
would  have  had  time  to  go  out  beyond  the  prescribed  radius  and 
secure  a  sufficient  number  of  persons  to  purchase  certificate-plan 
tickets  to  make  up  the  mini^llml  requirement.  It  is  also  alleged 
that  there  was  conflict  in  the  tariffs  which  contained  the  reduced 
fares  to  the  convention,  in  that  some  of  them  made  the  granting 
of  the  reduced  return  fare  dependent  upon  the  attendance  of  1,000 
or  more  persons  at  the  convention,  while  others  stipulated  that  it 
would  be  granted  only  upon  the  condition  that  1,000  or  more  per- 
sons were  in  attendance  holding  certificates  showing  the  purchase  of 
one-way  tickets  at  $1  or  more. 

An  examination  of  the  tariffs  on  file  with  the  Commission  dis- 
closes that  all  of  them  provided  certificate-plan  reduced  fare  arrange- 
ments. While  certain  tariffs  specifically  stated  that  the  reduced 
fare  would  not  be  granted  except  upon  condition  that  1 ,000  or  more 
were  in  attendance  holding  certificates  showing  the  purchase  of 
full  fare  one-way  tickets,  other  tariffs  provided  for  the  attendance 
of  1,000  or  more.*  However,  even  the  tariff  which  was  couched  in 
the  broadest  terms,  that  is,  without  any  qualification  in  immediate 
connection  with  the  attendance  provision,  contained  instructi(»i8 
as  follows,  which  showed  conclusively  that  the  reduced  fares  were 
obtainable  only  on  the  presentation  of  certificates  and  the  payment 
of  validation  fees: 

PasBengen  must  purchase  one-way  tdckets  to  place  of  meetmg  cr  nonnal  (not  special 
or  reduced)  one-way  fare,  as  shown  in  current  I.  G.  G.  tarlEb,  and  via  routes  via  which 
such  current  I.  G.  G.  tariffs  apply,  and  obtain  a  certificate  rec^pt.  This  receipt  wh^i 
signed  by  the  secretary  of  the  meeting,  stamped  by  the  joint  agent,  and  presented  to 
the  ticket  agent  at  the  place  of  meeting  prior  to  final  return  limit  will  be  honored  for 
"delegate"  return  ticket  at  reduced  fsixe  shown  below. 

The  usual  and  convenient  way  of  determining  whether  or  not  the 
required  number  is  in  attendance  is  by  requiring  the  presentation  of 
certificates.  In  fact,  the  carrier  must  adopt  some  such  plan  in  order 
to  assure  itself  that  it  is  complying  with  its  tariff  provisions  and  with 
the  law.  While  not  imif orm  in  phraseology,  all  of  these  tariffs  pro- 
vided that  the  reduced  fare  would  be  accorded  only  upon  the  certifi- 
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eate  plan,  and,  reading  the  tariffs  as  a  whole,  there  was  no  conflict  in 
the  requirement  that  a  thousand  or  more  should  present  certificates. 

The  relief  sought  may  not  lawfully  be  granted.  No  obUgation 
rested  upon  the  joint  agent  of  the  Western  Passenger  Association  to 
do  other  than  be  present  at  St.  Paul  on  the  date  specified  to  visi 
certificates  if  a  thousand  or  more  were  presented  to  him. 

The  fact  that  the  carriers  would  have  received  approximately  the 
same  amount  of  money  had  they  permitted  the  tickets  from  St.  Louis 
and  Kansas  City  to  be  used  in  lieu  of  the  necessary  niunber  of  certifi- 
cate-plan tickets  is  immaterial.  It  is  not  alone  the  price,  but  the 
terms  of  the  tickets,  the  provisions  of  the  tariffs  and  of  the  law,  which 
determines  the  obligations  of  the  parties.  No  one  will  seriously  argue 
that  he  has  a  retroactive  right  to  a  1,000-mile  ticket,  even  though  he 
has  traveled  more  than  that  distance  and  paid  a  higher  fare.  To 
include  the  roimd-trip  tickets  would  be  in  direct  conflict  with  the 
plain  terms  of  the  tariffs,  which  specifically  excluded  such  tickets. 

However  much  we  may  sympathize  with  the  members  of  complain- 
ant who  were  compelled  to  pay  higher  fares  than  they  anticipated,  it 
is  plain  from  the  facts  before  us  that  the  primary  cause  of  their  not 
securing  the  reduced  fare  was  the  action  of  those  members  of  the  con- 
vention from  St.  Louis  and  Kansas  City  who  volimtarily  purchased  a 
different  kind  of  ticket  imder  which  they  were  accorded  privileges  not 
granted  under  the  certificate  plan,  and  thereby  the  other  persons 
attending  the  convention  were  prevented  from  complying  with  the 
conditions  which  were  precedent  to  reduced  return  fare.  The  maxim 
"  He  who  suffers  damage  by  his  own  fault  is  not  held  to  suffer  damage '' 
would  seem  to  apply.    The  complaint  must  be  dismissed. 
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No.  8236. 
WHEELER  LUMBER,  BRIDGE  &  SUPPLY  COMPANY 

V. 

ASTORIA  &   COLUMBIA  RIVER  RAILROAD   COMPANY 

ET  AL. 


StiJmitted  October  10, 1910.    Decided  December  12, 1910. 


Where  a  carload  of  lumber  was  w^ghed  twice  and  showed  a  variation,  the 
weight  obtained  in  weighing  car  both  trucks  at  a  time  preferred  to  one 
obtained  by  weighing  them  separately.    Return  of  overcharge  required. 

P.  E.  Hook  for  complainant. 

Carl  8.  Jefferson^  William  EUis^  and  F.  G.  Wright  for  Chicago, 
Milwaukee  &  St  Paul  Railway  Company. 
Charles  A.  Hart  for  Northern  Pacific  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  and  sale 
of  bridge  supplies  and  forest  products  at  Des  Moines,  Iowa.  It  filed 
its  petition  April  13,  1910,  seeking  reparation  on  a  carload  of  fir 
lumber  shipped  from  Rainier,  Oreg.,  to  Hartley,  Iowa,  February  26, 
1909.  The  car  was  weighed  on  the  track  scales  at  Vancouver,  Wash., 
March  5,  1909,  and  a  weight  of  76,800  pounds  was  reported.  At 
Austin,  Minn.,  March  20,  1909,  the  car  was  reweighed,  and  a  weight 
of  78,300  pounds  was  shown.  Both  of  these  scalings  were  performed 
by  regular  representatives  of  the  Western  Railway  Weighing  Asso- 
ciation. Defendants  applied  to  this  shipment  Rule  810  of  Western 
Trimk  Line  Circular,  I.  C.  C.  No.  A-122,  which  provides  that  when  a 
difference  is  shown  of  1,000  pounds  or  more  between  two  scalings  of 
the  Western  Railway  Weighing  Association  the  second  weight  shall 
govern.  Charges  were  therefore  assessed  on  78,300  pounds,  the  Aus- 
tin weight,  and  the  claim  is  based  on  the  excess  of  2,600  pounds  over 
the  Vancouver  weight  But  an  ezaminati(Mi  of  the  tariffs  discloses 
that  this  rule  is  not  contained  in  nor  is  it  referred  to  in  the  commodity 
tariff  naming  the  rate  under  which  the  traffic  moved,  and,  therefore, 
has  no  application  to  this  case. 
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Complainftnt  produced  no  witnesses  at  the  hearing,  its  evidence 
consisting  of  aflSdavits  as  to  the  character  and  weight  of  this  and  simi- 
lar shipments,  together  with  a  letter  from  the  agent  of  the  Spokane, 
Portland  &  Seattle  Railway  at  Vancouver  stating  that  the  car  was 
weighed  by  the  regular  weighmaster  at  that  point 

The  complaint  is  directed  not  to  the  reasonableness  of  the  rule 
quoted  but  to  the  accuracy  of  the  Austin  scaling.  At  Vancouver  the 
car  appears  to  have  been  weighed  as  an  entirety,  whereas  defendants 
admit  that  the  Austin  scaling  was  made  in  two  drafts;  that  is,  one 
set  of  trucks  of  the  car  was  placed  in  the  center  of  the  scale  and  one 
half  of  the  car  weighed,  and  the  same  method  was  then  used  in  weigh- 
ing the  other  half.  No  actual  measurement  was  made  to  determine 
that  the  trucks  were  exactly  in  the  center  of  the  scale,  and  complain- 
ant insists  that  as  a  deviation  of  even  a  few  inches  from  the  center 
would  lead  to  considerable  inaccuracy  it  would  be  unsafe  to  accept 
the  weighing  in  two  drafts  over  the  single  scaling.  C!omplainant 
further  shows  that  the  second  weight  was  determined  after  the  car 
had  been  long,  in  bransit  over  mountain  ranges  and  subject  to  more 
or  less  snow  and  rain.  No  question  was  raised  as  to  the  Vancouver 
scaling  being  performed  as  an  entirety  and  in  a  competent  and  disin- 
terested manner,  nnd  on  the  record  we  find  that  the  weight  there 
ascertained  should  govern. 

Defendants  have  raised  the  question  of  the  Commission's  jurisdic- 
tion to  hear  and  determine  a  cause  of  this  nature,  but  we  are  con- 
vinced that  their  objecticm  is  not  well  founded.  In  Lamng-Harris 
Coal  <&  Gram  Co.  v.  St.  L.  <&  S.  F.  B.  R.  Co.,  15  I.  C.  C.  Rep.,  87, 
the  Commission  determined  that  it  has  authority  "  to  award  damages 
in  a  case  where  a  carrier  collects  a  greater  sum  on  an  interstate  ship- 
ment than  is  fixed  by  its  published  tariffs,"  and  entered  an  order 
requiring  the  refund  by  the  carrier  of  what  is  commonly  known  as 
a  straight  overcharge.  When  a  carrier  publishes  a  rate  in  cents  per 
100  pounds  and  applies  such  rate  to  a  weight  in  excess  of  the  actual 
wei^t  of  the  shipment,  the  totftl  charges  collected  are  in  excess  of 
the  amount  provided  by  its  tariffs,  and  the  Commission  may  order 
the  carrier  to  refund  the  amount  so  exacted.  An  order  will  be 
entered  requiring  defendants  to  refund  the  overcharge  of- $13.75, 
with  interest  from  January  11, 1910. 
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No.  3364. 
ALBERT  STEINFELD  &  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


SubmUUd  October  5, 1910,    Decided  December  It,  1910. 


Joint  rate  of  $1.22  on  laundry  soap  from  St.  Louis,  Mo.,  to  Nogales,  Aris.,  in  loiee 
on  the  date  shipment  moved,  found,  in  view  of  the  drcumstances  of  this  csse» 
to  be  unreasonable  at  that  time.    Reparation  awarded. 

TF.  F.  ElUworih  for  complainant. 

F.  0.  DiUard  and  R.  S.  Stviiba  for  Southern  Pacific  Company; 
Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company;  Texas 
&  New  Orleans  Railroad  Company;  and  Qalveston,  Harrisbuig  & 
San  Antonio  Railway  Company. 

RSPQBT  OF  THE  COMMISSION. 

OooKBELL,  Commissioner: 

Complainant  is  a  corporation  doing  business  at  Tucson,  Ariz.,  and 
asks  reparation  in  the  sum  of  $86.16  on  shipment  October  17,  1008, 
of  one  carload  of  soap  from  St.  Louis,  Mo.,  to  Nogales,  Ariz.  Com- 
plaint also  prays  the  establishment  of  a  reasonable  maximum  rate 
for  the  future,  but  that  feature  was  abandoned  at  the  hearing. 

The  shipment  consisted  of  71,800  pounds  of  common  laundry 
ioap,  on  which  was  charged  $875.96,  at  a  joint  rate  of  $1.22  per  100 
pounds,  which  is  alleged  to  be  excessive  to  the  extent  that  it  exceeded 
$1.10  per  100  pounds.  A  portion  of  the  town  of  Nogales  is  located 
in  the  state  of  Sonora,  Republic  of  Mexico,  and  a  portion  in  the 
territory  of  Arizona.  Nogales,  Ariz.,  is  the  terminus  of  a  branch 
line  of  the  Southern  Pacific  System,  starting  at  Fairbanks,  Ariz., 
and  Nogales,  Mexico,  is  on  the  Sonora  Railway.  The  tracks  of  these 
lines  join  at  the  international  boundary. 

Effective  March  5,  1908,  a  joint  commodity  rate  of  $1.10  per  100 
pounds,  carloads,  minimum  weight  40,000  pounds,  from  St.  Louis  to 
Nogales,  Ariz.,  was  established,  based  on  the  terminal  rate  from 
Mississippi  River  points  to  Pacific  coast  terminals,  including  Los 
Angeles,  CaL,  and  applicable  to  Guaymas,  Mexico,  75  cents  per  100 
pounds,  plus  the  local  rate  of  the  Sonora  Railway  from  Guaymas  to 
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Nogales,  Mexico.  Effective  August  10,  1908,  the  rate  was  advanced 
to  S1.22  per  100  pounds,  the  second  factor  being  a  transit  rate  of  the 
Sonora  Railway  applicable  from  Ouayxnas  to  Nogales,  Ariz.,  47  cents 
per  100  pounds.  A  transit  rate  in  the  sense  here  used  is  a  rate 
applicable  to  business  originating  in  the  United  States,  transported 
to  Mexico,  and  destined  to  a  point  in  the  United  States.  In  Supple- 
ment No.  19,  effective  August  14,  1908,  to  Southern  Pacific  Tariff 
I.  C.  C.  No.  25,  the  rate  was  reduced  to  $1.10  per  100  pounds,  but 
this  supplement,  for  failing  to  give  statutory  notice,  was  rejected  by 
the  Commission,  thereby  leaving  in  effect  the  previous  rate  of  $1.22 
per  100  pounds.  Complainant  had  directed  the  attention  of  the 
carriers  to  the  fact  that  the  $1.22  rate  was  not  made  on  basis  of  the 
75-cent  terminal  rate  and  the  Sonora  Railway's  local  rate  of  35  cents 
(which  was  actually  used  instead  of  the  transit  rate  of  47  cents)  and 
awaited  the  effective  date  of  the  supplement  containing  the  $1.10  rate 
before  the  shipment  of  October  17  was  made.  In  Supplement  No. 
20,  effective  November  9,  1908,  the  rate  was  again  reduced  to  $1.10. 
Effective  January  18,  1909,  the  rate  was  increased  to  $1.15  to  meet 
an  advance  in  the  local  rate  of  the  Sonora  Railway  from  Guaymas 
to  Nogales,  Mexico.  Effective  March  23,  1910,  the  rate  was  further 
increased  to  $1 .58  per  100  pounds,  which  is  fifth  class,  applicable  on 
soap,  carioads,  in  Western  Classification,  and  is  made  on  El  Paso 
combination  of  63  cents  St.  Louis  to  El  Paso  and  95  cents  El  Paso 
to  Nogales.  The  rate  on  soap  from  St.  Liouis,  Mo.,  to  Tucson,  Ariz., 
which  is  138  miles  west  of  Nogales,  was,  at  time  of  shipment,  $1.71 
per  100  pounds;  the  rate  is  now  $1.53.  The  rate  on  soap,  carloads, 
from  St.  Louis,  Mo.,  to  Phosnix,  Ariz.,  is  $1.62  per  100  pounds.  In 
the  case  of  Maricopa  County  (hmmercial  Club  v.  8.  F.,  P.  <&  P.  Ry. 
Oo.f  19  I.  C.  C.  Rep.,  257,  the  Commission  established  as  the  fifth 
class  rate  from  St.  Louis  to  Phoenix  $1.43  per  100  pounds.  If  the 
rate  of  $1.43  prescribed  as  applicable  to  Phoenix  were  applied  at 
intermediate  points  the  through  rate  to  Nogales  would  be  based  on 
the  rate  to  Phoenix  plus  the  local  rate  of  24  cents  from  Fairbanks, 
Ariz.,  to  Nogales,  making  a  combination  of  $1.67;  but  as  that  basis 
is  higher  than  the  $1 .58  rate  now  in  effect  to  Nogales,  the  latter  would 
not  be  changed. 

The  position  of  defendants  is  that  the  combi^tion  which  estab- 
lished the  rate  on  soap  from  St.  Louis  to  N(^ales,  Mexico,  was  the 
Guaymas  rate,  water  compelled,  and  the  rate  of  the  Sonora  Railway 
in  the  Republic  of  Mexico,  a  government-compelled  rate,  and  are  not 
proper  factors  to  be  used  in  determining  the  reasonableness  of  the 
joint  rate.  They  consider  that  complainant  has  an  equitable  claim 
but  doubt  the  legality  of  the  Commission's  granting  reparation, 
because,  on  account  of  the  fourth  section  of  the  amended  law,  the 
present  rate  is  made  on  the  normal  basis  of  class  rating,  disregarding 
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water  competition  alleged  to  make  the  rate  to  Guaymas,  and  is  not 
unreasonably  high  as  compared  with  rates  prescribed  by  the  Com- 
mission in  the  decision  above  referred  to,  or  with  rates  on  the  same 
commodity  in  contiguous  territory. 

If  complainant  had  been  alert,  inquiry  would  have  developed  the 
fact  that  the  lower  rate  of  $1.10  on  which  it  had  expected  to  ship 
had  not  become  effective  because  of  failure  to  give  statutory  notice. 
However,  the  fact  that  a  carrier  has  forwarded  to  the  Commis- 
sion for  filing  a  tariff  containing  a  lower  rate  is  certainly  to  be  con- 
sidered in  the  determination  of  whether  or  not  the  higher  rate  was 
unreasonable. 

Defendants  since  this  shipment  moved  have  chosen  to  disr^ard 
water  competition  said  to  obtain  at  Guaymas  and  reflected  in  the 
quantum  of  the  rate  at  Nogales,  and  have  established  the  rate  to 
Nogales  on  the  fifth  class  basis.  A  rate  reasonable  as  of  to-day  may 
have  been  unreasonable  in  the  past  or  may  become  unreasonable  in 
the  future.  It  is  not  necessarily  required  by  the  law  that  the  rate 
found  to  be  unreasonable  at  the  time  of  complaint  shall  be  prescribed 
for  the  future,  or  tliat  a  rate  for  the  future  must,  as  a  prerequisite  to 
reparation,  be  prescribed.  Defendants  at  the  time  shipment  moved 
recognized  water  competition,  a  combmation  which  was  used  aggre- 
gated $1.10,  the  rate  before  and  after  the  shipment  was  $1.10,  and 
defendants  attempted  to  establish  $1.10  as  the  legal  rate  at  the  time 
of  the  shipment.  Carriers  may  meet  water  competition  in  their  own 
interest,  and  when  they  choose  to  regard  it  a  shipper  should  receive 
the  benefit  of  its  recognition. 

In  view  of  all  the  facts  and  circumstances  of  this  case  we  are  of  the 
opinion  that  the  rate  charged  was,  on  the  date  this  shipment  moved, 
unjust  and  unreasonable  to  the  extent  of  12  cents  per  100  pounds, 
and  that  complainant  is  entitled  to  reparation  in  the  sum  of  $86.16, 
with  interest  from  November  4,  1908.  An  order  will  be'  entered 
accordingly. 

In  view  of  the  abandonment  by  complainant  of  its  prayer  for  the 
establishment  of  a  reasonable  rate  for  the  futiu^,  and  changes  of 
circumstances  and  conditions  since  the  shipment  was  made,  no  rate 
for  the  future  will  be  prescribed. 
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No.  3335. 
MoCAULL-DINSMORE  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


SubmUUd  OcU>ber  28,  1910.    Decided  Decmber  It,  1910, 


Rate  of  75  cents  for  tranBportation  of  mixed  carload  of  cracked  com  and  whole  com 
from  Elk  Point,  S.  Dak.,  to  Anaconda,  Mont.,  found  unreasonable  and  rate  of  55 
cents  established  for  future.    Reparation  awarded. 

8.  J.  McCauU  for  complainant. 

WiUiam  EUis  and  F.  6.  Wright  for  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company. 

F.  G.  Wright  for  Chicago,  Milwaukee  &  Puget  Sound  Railway 
Company. 

John  Lmd  for  Butte,  Anaconda  &  Pacific  Railway  Company. 

Report  of  the  Commission. 

Bt  thb  Commission: 

Complainant  is  a  corporation,  with  principal  place  of  business  at 
Minneapolis,  Minn.  On  February  8, 1910,  it  shipped  over  defendants' 
lines  from  Elk  Point,  S.  Dak.,  to  Anaconda,  Mont.,  one  carload  of 
sacked  com,  half  cracked  and  half  whole,  weighing  50,000  pounds, 
on  which  freight  charges  were  collected  by  defendants  at  the  rate  of 
75  cents  per  100  pounds,  amounting  to  $375.  It  is  alleged  that  the 
rate  was  unreasonable  in  so  far  as  it  exceeded  55  cents,  and  reparation 
is  asked. 

At  the  time  shipment  moved  there  was  in  effect  via  the  defendants' 
lines  a  joint  rate  of  66  cents  per  100  pounds  on  brewer's  meal,  brewer's 
grits,  brewer's  flakes,  bran,  middlings,  shorts,  cracked  or  chopped  com, 
com  meal,  hominy,  in  straight  or  mixed  carloads,  from  the  point  of 
origin  to  destination,  and  a  rate  of  50  cents  per  100  pounds  on  whole 
com  in  straight  carloads.  The  75-cent  rate  assessed  is  a  class-D 
distance  rate  applicable  to  com  and  feed  in  straight  or  mixed  carloads. 

Defendants'  tariffs  do  not  provide  for  the  carriage  of  mixed  carloads 
of  cracked  com  and  whole  com  at  the  higher  rate  on  the  former  article. 
But  it  is  difficult  to  imderstand  why  a  55-cent  mixed  carload  rate 
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should  be  allowed  upon  the  commodities  mehtioned  in  the  foregoing 
paragraph  and  denied  upon  cracked  com  and  whole  com;  and  no 
evidence  was  offered  by  defendants  at  the  hearing  in  support  of  the 
.  reasonableness  of  the  higher  rate  upon  the  mixture  diipped  by 
complainant. 

Uppn  consideration  of  all  the  facts  we  are  of  opinion  and  so  find 
that  the  rate  assessed  was  unreasonable  to  the  extent  that  it  exceeded 
55  cents,  and  that  complainant  is  entitled  to  reparation  in  the  sum  of 
$100,  with  interest  from  March  1, 1910.  Defendants  will  be  required 
to  cease  and  desist  from  charging  their  present  rate  of  75  cents  per 
100  pounds  for  the  transportation  of  mixed  carloads  of  cracked  com 
and  whole  com  from  Elk  Point,  S.  Dak.,  to  Anaconda,  Mont.,  and  to 
establish  in  lieu  thereof  a  rate  not  in  excess  of  55  cents. 
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No.  3462. 
TEXICX)  TRANSFER  COMPANY 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL- 


SubmUted  October  iO,  1910.    Decided  December  It,  1910, 


The  originatiiig  carrier  filed  a  tariff  saming  a  through,  joint  rate.  Ck>imectisg  lines 
named  therein  had  not  concurred,  and  a  higher  combination  rate  was  therefore 
applicable.  The  combination  rate  found  to  be  unjust  and  unreasonable  and 
r^panttion  awarded  against  originating  carrier. 

Rufus  B.  Daniel  for  complainant. 

R,  H.  Carrington  for  Texas  &  Pacific  Railway  Company. 

Report  of  thb  Commission. 

Bt  thk  Commission: 

Complainant  conducts  a  joint  transfer  and  storage  business  at 
El  Paso,  Tex.  December  16,  1907,  there  was  shipped  from  Evans- 
Tille,  Ind.,  to  El  Paso,  Tex.,  a  carload  of  mixed  furniture,  via  the 
Louisville  &  Nashville  Railroad  to  East  St.  Louis,  HI. ;  and  thence 
via  the  lines  of  the  Missouri,  Kansas  &  Texas  Railway  Company 
and  the  Texas  &  Pacific  Railway  Company  to  El  Paso,  Tex.,  con- 
signed to  complainant.  Formal  complaint  alleging  overchai^e  was 
filed  August  15,  1910,  but  the  matter  had  been  informally  brought 
to  our  attention  July  27,  1909.  Charges  were  collected  on  a  com- 
bination of  rates  based  on  East  St.  Louis.  The  rate  to  East  St. 
Louis  i^as  11  cents  per  100  pounds,  Tninimunr  24,000  pounds;  beyond 
East  St.  Louis  the  rate  was  89  cents,  minimum  weight  14,000  pounds. 
The  charges  aggregated  $151.  The  tariffs  upon  which  the  combi- 
nation rate  was  constructed  were  duly  established  by  the  partici- 
pating carriers. 

Complainant  alleges'that  the  rate  which  should  have  been  applied 
was  a  joint  through  rate  of  93  cents,  minimum  14,000  pounds,  as 
published  by  the  Louisville  &  Nashville  Railroad  Company,  and 
that  by  reason  of  the  application  of  the  combination  rate  via  East 
St.  Louis  an  imlawful  overcharge  in  the  amoimt  of  $20.80  accrued. 

20  I.  G.  G.  Bep. 
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The  defendants  each  disclaim  liability  for  the  orercharge.    The 
Louisville  &  Nashville  Railroad  Company,  in  support  of  its  dis- 
claimer, relies  on  the  joint  through  rate  of  93  cents  referred  to  above 
and  says  that  it  billed  the  shipment  at  that  rate  and  received  for  its 
haul  to  East  St.  Louis  its  proportion  thereof* 

The  Southwestern  Lines  had  published  and  filed  with  the  Com- 
mission a  tariff  effective  Jime  29,  1907,  naming  a  rate  of  93  cents 
on  mixed  furniture,  in  carloads,  Evansville,  Ind.,  to  El  Paso,  Tex., 
via  the  lines  over  which  the  shipment  moved;  in  this  tariff  these 
lines  were  named  as  participating  carrier^i  but  the  Louisville  & 
Nashville  Railroad  Company  had  not  at  the  time  of  shipment  filed 
its  concurrence  and  could  not  legally  participate  in  the  93  cent  rate 
therein  named.  By  supplement  effective  Novembw  10,  1907,  and 
prior  to  the  movement,  the  name  of  the  Louisville  &  Nashville 
Railroad  Company  was  stricken  from  the  list  of  participating  car- 
riers in  the  Southwestern  Tariff.  The  Louisville  &  Nashville  Rail- 
road Company,  however,  had  filed  a  copy  of  the  Southwestern  Lines 
Tariff  as  of  its  own  issue.  This  tariff  so  filed  named  the  Missouri, 
Kansas  &  Texas  Railway  Company  and  the  Texas  &  Pacific  Railway 
Company  as  participating  carriers  therein,  but  without  their  consent. 

In  Black  Horse  Tobacco  Co.  v.  7.  C.  R.  A.  Co.,  17  I.  C.  C.  Rep.,  588, 
we  had  a  somewhat  similar  state  of  facts  before  us,  and  we  there 
expressed  the  view  that  where  an  initial  carrier  publishes  a  tariff 
naming  joint  rates  from  stations  upon  its  lines  to  destinations  upon  a 
connecting  line,  in  which  tariff  the  connecting  line  does  not  concur, 
the  initial  line  thereby  becomes  responsible  to  the  shipper  under  its 
tariff.  If  the  shipper  is  compelled  to  pay,  under  rates  legally  in  effect, 
a  greater  transportation  charge  than  that  named  in  such  tariff,  he 
may  recover  from  the  initial  carrier  the  difference  if  the  rate  published 
by  it  is  found  to  be  reasonable.  The  Louisville  &  Nashville  Railroad 
Company  in  the  present  instance  admits  the  reasonableness  of  the  9S- 
cent  rate,  and  it  assumed  at  the  time  of  shipment  that  such  was  the 
legally  established  joint  through  rate. 

Upon  consideration  of  all  the^  facts  involved  we  are  of  the  opinion 
and  find  that  the  rate  charged  was  unjust  and  unreasonable  in  so  far 
as  it  exceeded  a  rate  of  93  cents  per  100  pounds,  minimum  14,000 
pounds,  and  that  reparation  should  be  awarded  against  the  Louis- 
ville &  Nashville  Railroad  Company  in  the  sum  of  $20.80,  with  inter- 
est from  January  7,  1908,  and  it  will  be  so  ordered. 

We  find  from  an  examination  of  the  tariffs  that,  effective  February 

7,  1910,  there  was  filed  a  specific  joint  commodity  rate  of  89  cents 

applicable  via  defendants'  lines,  and  no  order  for  the  future  will  be 

entered  as  to  the  rate. 

ao  I.  C.  C.  Rep. 
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No.  3312, 
DAVENPORT  OOMMEROAL  CLUB 

V. 

1  iZCK)&mSSISSIPPI  VALLEY  RAILROAD  COMPANY  ETAL. 
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Bftte  of  23  cent8  per  100  pounds  on  cypress  lumber,  from  3finot  and  Home,  MisB.,  to 
Davenport,  Iowa,  found  unreasonable  and  imduly  discriminatory  in  so  far  as  it 
exceeds  rato  of  21  cents  contempofaneously  in  effect  from  same  points  of  origin 
to  Bock  Idand  and  Moliiie,  IB. 

> 

C.  A.  Steel  for  complainant. 

A.  P.  Humburg  for  Yazoo  &  Mississippi  Valley  Railroad  Com*- 
pany  and  niinois  Central  Railroad  Company. 

Wallace  T.  Hughes  and  W,  F.  Dickinson  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

E.  B.  Puffer  for  Chicago,  Burlington  &  Quincy  Railroad  Company. 

Report  of  the  Cobocission. 

By  the  Combussion: 

Complainant  is  a  commercial  organization  composed  of  manufac- 
turers and  jobbers  in  business  at  Davenport,  Iowa,  and  its  petition 
herein  was  filed  on  behalf  of  one  of  its  members,  the  T.  W.  McClelland 
Company,  a  corporation  engaged  in  the  manufacture  of  sash,  doprs, 
blinds,  and  other  inside  furnishings  for  buildings.  It  is  alleged  that 
rates  exacted  of  the  McClelland  Company  by  defendants  for  the  trans- 
portation, during  1909,  of  numerous  carload  shipments  of  cypress 
lumber  from  Minot  and  Rome,  Miss.,  to  Davenport,  Iowa,  were 
unreasonable  and  unjustly  discriminatory  in  so  far  as  they  exceeded 
tiie  rates  contemporaneously  in  force  from  the  same  points  of  ship- 
ment to  Rock  Island  and  Mollne,  111.    Reparation  is  asked. 

Davenport  is  on  thepwest  bank  of  the  Mississippi  River,  opposite 
Rock  Island  and  Moline.  The  three  cities  are  generally  grouped  for 
rate-making  purposes,  and  prior  to  October  1,  1908,  the  rate  for  the 
carriage  of  cypress  lumber  from  Minot  and  Rome  to  each  of  them 
was  21  cents.  On.  the  date  mentioned  the  rate  to  Davenport  was 
increased  to  23  cents,  although  the  rate  to  Rock  Island  and  Moline 

20LaaBep. 
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was  not  advanced.  Defendants  admit  that  there  is  no  reason  for  the 
maintenance  of  a  higher  rate  to  Davenport  and  have  stated  their 
intention  to  restore  the  former  relationship,  but  the  rate  to  Davenport 
has  not  yet  been  reduced. 

We  are  of  opinion  that  the  maintenance  of  a  rate  for  the  trans- 
portation of  cypress  lumber  from  Minot  and  Rome  to  Davenport 
higher  than  the  rate  contemporaneously  in  force  from  the  same  points 
to  Bock  Island  and  Molina  is  unreasonable  and  unduly  discriminates 
against  traffic  to  Davenport,  and  that  complainant  is  entitled  to 
reparation.  At  the  hearing  defendants  questioned  the  accuracy  of 
amount  of  reparation  claimed,  and  agreed  that  any  award  of  damages 
might  include  shipments  made  since  complaint  was  filed.  No  order 
for  reparation  will  be  xnade  at  this  timie,  and  the  case  will  remain 
open  for  ninety  days  to  enable  the  parties  to  file  with  the  Commission 
an  exact  statement  of  the  amount  due  the  McClelland  Company. 
An  order  will  now  be  entered,  however,  requiring  defendants  to  cease 
and  desist  from  the  discrimination  against  Davenport  and  to  main- 
tain for  the  future  rates  for  the  transportation  of  cypress  lumber, 
in  carloads,  from  Minot  and  Rome  to  Davenport  which  shall  not 
exceed  the  rates  contemporaneously  in  force  to  Rock  Island  and 

Moline,  or  either  of  said  points. 

201. 0.0.  B^ 
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N08. 1084, 1086,  and  1086. 
GEORGE  S.  LOFTUS 

V. 

PULLMAN  COMPANY  ET  AL. 


SwbmUM  November  so,  1910.    Decided  Deoemherlt,  1910. 


ya  Uiese  cases  being  called  for  rehearing;  Held,  That  the  orders  heretofore  entered 
in  these  cases  should  be  modified  so  that  the  mayiTniim  rate  for  a  lower  berth  from 
St.  Paul  to  Seattle  shall  not  exceed  t\X,  and  for  an  upper  berth,  $8.80;  from 
St.  Paul  to  Chicago  the  upper-berth  rate  not  to  exceed  $1.60;  from  St.  Paul  to 
Superior,  the  upper-berth  rate  not  to  exceed  $1.25;  and  from  St.  Paul  to  Fugo 
or  to  Qiand  Forioi,  the  upper-berth  rate  not  to  exceed  $1.00. 

James  Mandhan  for  complainant. 

F.  B.  Daniels,  6.  S.  Fermld,  and  M.  D.  Murm  for  Pullman  Company. 

/.  D.  Armstrong,   W.  R.  Begg,   E.  C.  lAndley,  J.  0.  Drew,  and 

M.  Oraber  for  Great  Northern  Railway  Company. 

Thomas   Wlson  for  Chicago,   St.  Paul,   Minneapolis  &  Omaha 

iilway  Company. 

Supplemental  Report  of  the  Coiimibsiok. 

LKB,  (kynrnmsiorier: 

These  cases  involve  the  charges  on  what  are  generally  known  as 
illman  car  berths  and  are  at  present  before  the  Commission  upon  a 
otion  for  rehearing  made  by  the  carriers  defendant.  On  March  16, 
HO,  the  Commission  entered  an  order  in  these  cases  reducing  the  rate 
r  the  upper  bertii  from  St.  Paul  to  Chicago  from  $2  to  $1.50,  and  from 
).  Paul  to  Superior,  Wis.,  from  $1.50  to  $1.10.  18 1.  C.  C.  Rep.,  135. 
be  Commission  also  ordered  a  reduction  of  the  rate  from  St.  Paul  to 
rand  Forks,  N.  Dak.,  from  $2  to  $1.50  for  upp^  berths,  and  the  rate 
pon  lower  berths  from  St.  Paul  to  Seattle  was  reduced  from  $12  to  $10 
ad  from  $12  to  $8.50  on  upper  berths.  The  rate  on  lower  berths 
x>m  St.  Paul  to  Fargo  was  reduced  from  $2  to  $1.50,  and  on  upper 
ertbs  from  $2  to  $1.10.  The  Conunission  was  applied  to  by  the 
20Lao.Bep. 
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Froin— 


NevTofk  City  to  La  Porte,  Ind 

Ncv  York  City  to  Boath  Bend,  Ind 

Nev  York  City  to  Tampa,  Fla 

NewYorkCltytoSt.Angii8tiiie.Fla 

New  York  City  to  JackaonTfiJOla 

New  York  City  to  Savannah,  Qa 

New  York  City  to  Chark>tte,N.C 

New  York  City  to  Hi^Polnt^N.C....... 

New  York  City  to  Bay  St.  Lonis,  Mies 

PhflartelpWa,  Fa.,  to  Tampa,  Fla 

PMtodegilria,  Pa.,  to  St.  AugnstineiFla. . . 

Phitede^hla,  Pa.,  to  Jacksonville,  Fla 

niOadelpliia,Pa^  to  Charleston,  8.  C 

Wa>hin0on,  D.  C,  to  Tampa,  Fla 

Washington,  D.  C,  to  St.  Augnstlne,  Fla. . 

WMhington,  D.  C,  to  Savannah,  Oa. 

KeffoIk,Va»  to  Tampa,  Fla 

Bkhmond,  va..  to  New  Orleans,  La 

BkimK»id,Va..toMobne,Alft7. 

BiehnMHuLVa.,toPeii8aoola,F]a 

StLoola.  MO.,  to  New  Orleans,  La 

Denver,  Colo.,  to  Seymour.  Mo 

Denver,  Colo.,  to  Springfield,  Mo 

Denver,  Ook>.,  to  San  Fiandsoo,  Cal 

Tioii^%  Kans.,  to  Seymour,  Mo 

Mdca,  Kans.,  to  Galveston,  Tez 

1%f  >l  u,  Kans.,  to  San  Antonio,  Teac 

iort  Seott,  Kans.,  to  St.  AogustinflL  Fla. . . 

Sbbm  City,  Ma,  to  San  Antonio,  Tex 

KnsM  City,  Mo.  to  Fort  Worth,  Tex 

mm  Orleaiw,  La.,  to  Eagle  Pass,  Tex 

BMomont,  Tex.,  to  El  Paso,  Tex 

BttmnoBt,  Tax.,  to  Eagle  Pass,  Tex 

Omha,  Nabr.,  to  San  Francisco,  Cal 

Qniha,  Nebr.,  to  Salt  Lake  City.  Utah.... 

Qahrestoo,  Tex.,  to  Eagle  Pass,Tex 

HoostoD,  Tax.,  to  El  Paso,  Tax 

BsiBton,  Tax^  to  Eafi^e  Pass,  Tex 

HBtohfnson,  Kans.,  to  San  Frandsco,  Cal. . 

It  Paul,  Mhm.,  to  Portiand,  Greg 

it  Paul,  Minn.,  to  Seattle,  wash 

BtPanl,Mlnn.,  to  Billings,  Mont 

Bt  Paul,  Minn.,  to  Jamestown,  N.  Dak 

Bohith,  Minn.,  to  Portland,  Oreg 

Mooitead,  Minn.,  to  Portland.  Greg 

lfboiliead,Mlnn.,toBmingkMont 

lBnestown.M.  Dak.,  to  Portland,  Greg.... 

IB  Qly.Mbiit.,  to  Portland.  Greg 

Rfvar.  Minn.,  to  Billings,  Mont 

'  igs.  Mont,  to  Portland.  Greg 

I,  Moot,  to  Portland,  Or^ 

lQMMla,Mont., to  Portland,  Greg 

CHeago,llL,  to  Galveston,  Tex 

AlBafO,m.,  to  San  Antonio,  Tex 

€UBago,in.,toBanFranclaoo,Gal 

CMeagp,  PL,  to  Reno,  Nev 

aiBBgo,11L,to  Portland,  Greg 

(lieaco.IlL.  to  Spokane,  Wash 

Ctteago,  m.,  to  Satt  Lake  aty,  Utah 

GUmo,  DL,  to  Laramie,  Wyo 

MtLtta  City,  Utah,  to  San  Frandsco,  Cal 
Mt  Lake  aty .  Utah,  to  San  Diego,  Cat ., . 
■ko,  Nov.,  to  San  Inego,  Cal 


rate. 


Proposed 

rate. 


|6.(» 

14.60 

6.00 

4.60 

8.60 

7.69 

7.00 

6.26 

6.60 

6.00 

6.60 

6.00 

4.00 

8.76 

8.60 

8.26 

8.00 

7.78 

8.00 

7.09 

7.00 

6.09 

0.60 

6.78 

4.60 

4.00 

7.00 

6.26 

6.00 

6.09 

4.60 

4.00 

6.60 

6.69 

6.60 

.6.26 

6.00 

6.69 

6.00 

6.26 

4.60 

4.26 

6.60 

6.26 

6.60 

6.09 

9.60 

0.09 

2.60 

2.00 

6.60 

6.00 

6.00 

&69 

7.60 

6w76 

6.00 

&60 

4.00 

8.69 

&00 

4.69 

6.00 

6.69 

8.60 

8.09 

11.60 

11. 00 

7.00 

6.60 

8.00 

2.76 

6.60 

&00 

8.00 

2.60 

11.00 

10.60 

12.00 

ILOO 

12.00 

11.00 

6.00 

6.60 

3.60 

2.00 

12.00 

U.00 

11.00 

0.76 

4.60 

4.09 

ia60 

0.60 

8.00 

7.00 

6.00 

6.26 

6.60 

6.00 

6.00 

4.78 

4.60 

4.00 

8.00 

7.00 

8.00 

7.60 

14.00 

18.00 

13.00 

12.00 

14.00 

laoo 

1L60 

ILOO 

9.60 

&60 

6.60 

6.00 

6.60 

6.00 

&60 

7.26 

7.00 

6.00 

Evidence  was  introduced  based  upon  the  actual  moyement  of  sleep- 
ing-car passengers  between  St.  Paid  and  Fargo,  N.  Dak.,  establishing 
to  our  minds  the  reasonableness  of  the  existing  rate  of  $2  for  a  lower 
borth  when  compared  with  rates  charged  elsewhere  for  similar  dis- 
tttces  and  time  expended  in  the  haul. 

£a  Tiew,  therefore,  of  the  full  facts  presented  in  the  record  in  these 
MM,  and  further  having  in  mind  the  proposal  of  the  Pullman  Com- 
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carriers  for  a  rehearing  upon  the  ground  that  certain  facts,  through 
the  negligence  of  the  carriers,  had  not  been  presented  to  the  Com- 
mission, and  they  desired  to  make  a  further  presentation  of  their 
defense.  This  motion  was  granted  by  the  Commission  after  the 
circuit  court  of  the  United  States  for  the  seventh  circuit  had  decUned 
to  grant  an  injunction  periderUe  lite  against  the  order  of  the  Commis- 
sion going  into  effect.  Subsequent,  however,  to  the  Commission 
directing  a  rehearing  the  court  granted  an  injunction  staying  the 
effectiveness  of  the  order  until  such  time  as  the  Commission  could 
give  the  carriers  opportunity  to  present  more  fully  matters  which  the 
carriers  claimed  had  not  been  in  their  minds  at  the  time  of  the  original 
hearing. 

Upon  these  cases  being  called  for  rehearing,  the  Pullman  Company, 
through  its  coimsel,  laid  before  the  Commission  a  new  schedule  of 
rates,  extending  throughout  the  United  States  wherever  Pullman 
cars  are  operated,  recognizing  the  principle  enimciated  in  the  original 
opinion  that  the  charge  for  the  upper  berth  should  be  distinctly  less 
than  that  for  the  lower  berth.  Whereas  the  Commission  in  the  three 
cases  before  it  had  deemed  a  25  per  cent  differential  between  the 
two  berths  as  reasonable,  the  Pullman  Conq>any  tendered  to  the 
Commission  tariffs  covering  approximately  200,000  miles  of  the  rail* 
roads  of  the  United  States  in  which  it  was  proposed  to  establish  a 
differential  of  20  per  cent  between  the  upi>er  and  the  lower  berths. 
The  principle  adopted  by  the  carrier  in  its  new  schedule  is  this: 
Where  the  lower-berth  rate  is  $1.50  (which  is  the  lowest  interstate 
Pullman  berth  rate)  the  rate  for  the  upper  berth  between  the  same 
points  will  be  $1.25.  Where  the  lower-berth  rate  is  $1.75  or  more 
the  upper-berth  rate  between  the  same  points  will  be  80  per  cent 
thereof.  To  illustrate:  The  Pullman  rate  between  New  York  and 
Chicago  is,  for  a  lower  berth,  $5.  The  rate  for  an  upper  berth  under 
this  schedule  will  be  $4.  So  where  the  rate  for  a  lower  berth  is  $3.75 
the  rate  for  an  upper  will  be  $3;  where  it  is  $2  the  rate  will  be  $1.60^ 
where  it  is  $10  the  upper-berth  rate  will  be  $8;  and  where  it  is  $15 
the  rate  will  be  $12.  In  connection  therewith  reductions  were  also 
proposed  in  a  large  number  of  rates  upon  lower  berths.  The  pro* 
posed  20  per  cent  reduction  as  to  upper  berths  is  to  be  made  upon 
the  ba^  of  the  newly  established  lower-berth  rates,  thus  in  many 
cases  reducing  the  lower  berth  more  than  25  per  cent  below  the  pres- 
ent charge  for  ihe  lower  berth. 

The  new  tariffs  presented  to  the  Commknon  make  no  increases  in 

any  rates,  but,  as  stated  above,  in  addition  to  the  proposed  reduction 

in  the  rate  upon  upper  berths  make  a  considerable  percentage  cut 

in  the  rate  upon  many  of  the  lower  berths.    A  few  illustrations  are 

presented  in  the  following  table  of  lower-berth  rates : 

20LaG.BeiK 
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From— 


YofkCftytoLaPorte^Ind 

York  City  to  Soutli  Beod,  Ind 

York  City  to  Tampa,  Fla 

'  York  City  to  St.  Augustine,  Fla 

'  York  Ci^  to  Jacksonvflle.  Fla 

'  York  City  to  Savaonah,  Oa 

York  City  to  Charlotte,  N.C. 

York  City  to  High  Point,  N.C 

r  York  Ci^  to  Bay  Bt.  Louis,  Mias 

adelphia^  Pa.,  to  Tampa,  Fla 

adelpliia,Pa.,to8t.Augi]8tine|Fla 

adelphia.  Pa.,  to  Jackson vlll&Fla 

adelphia,  Pa^  to  Charle8t(m,  8.  C 

ihingtoD,  D.  C,  to  Tampa,  Fla 

ihington,  D.  C,  to  St.  Augustine^  Fla. . 

ihington,  D.  C,  to  Savannsh*  Oa. 

lblk,Va^  to  Tampa,  Fla 

imondy  va.,  to  New  Orleans,  La 

imond,  Va.,  to  MobOe,  Ala , 

imondj  Va.,  to  Pensaoola,  Fla. 

Louis.  MO.,  to  New  Orleans,  La 

Ycr,  Colo.,  to  Seymoor.  Mo 

.ver,  Colo.,  to  Springfield,  Mo 

ver,  Colo.,  to  San  Frandsoo,  Cal 

eka,  Kans.,  to  Seymour,  Mo 

eka,  Kans.,  to  Oalveston,  Tez 

•eka,  Kans.,  to  San  Antcmlo,  Tex 

t  Soott.  Kans.,  to  St  Augustina.  Fla. .. . 
isas  City,  Mo.,  to  San  Antonio,  Tex. . . . 

isas  City,  Ma«  to  Fort  Worth,  Tex 

w  Oiiea;^  La.,  to  Eagle  Pass,  Tex 

«mont,Tex.,toElPaso,Tex 

^omoot,  Tex.,  to  Eagle  Pass,  Tex 

aha,  Nebr.,  to  San  Francisco,  Cal 

aha,  Nebr.,  to  Salt  Lake  Ci^  Utah. ... 

veston.  Tex.,  to  Eagle  Pass,  Tex 

uston,  Tex.,  to  El  Paso,  Tex 

oston,  Tex^  to  Eafi^e  Pass,  Tex 

tchJnson.  Ktaa,,  to  San  Francisco,  Cal. . 

Paul,  Mnm.,  to  Portland,  Oreg 

Paul,  Minn.,  to  Seattle,  wash 

Paul,  Minn.,  to  Billings,  Mont 

Paol,  Mimi.,  to  Jamestown,  N.  Dak. .. . 

lath,  Minn.,  to  Portland,  Oreg 

orfaead,  Minn.,  to  Portland,  Oreg 

orhead,  Minn.,  to  Billings.  Mont 

aestown.  N.  Dak.,  to  Porttand,  Oreg. . . . 

ies  City,  Mont.,  to  Portland.  Oreg 

cRhrer,  Minn.,  to  Btnines,  Mont 

hngs,  Mont,  to  Portland.  Oreg 

tte,  Mont,  to  Portland,  Or^ 

ssoola^ont,  to  Pcvtland,  Oreg 

icago,IlL,  to  Galveston,  Tex 

lcago,IlL,  to  San  Antonio,  Tex 

lcago,in.,toSanFrandaDo,Cal 

icago,Bi.,toReno,NeY 

icago,IIl.,to  Portland,  Oreg 

icago,IlL,  to  Spokane,  Wash 

lcago,in.,  to  Salt  Lake  City,  Utah 

icago,  111.1  to  Laramie,  Wyo 

It  Lake  City,  Utah,  to  San  Frandsoo,  Cal 
It  Lake  aty,  Utah,  to  San  Diego,  Cat... 
ko,  Ner.,  to  San  Diego,  Cal 


rate. 


rate. 


16.00 

14.60 

6.00 

4.60 

8.60 

7.69 

7.00 

6.26 

6.60 

6.00 

6.60 

6.00 

4.00 

8.76 

8.60 

8.25 

8.00 

7.78 

8.00 

7.09 

7.00 

6.09 

0.60 

6.78 

4.60 

4.00 

7.00 

6.28 

6.00 

6.09 

4.60 

4.00 

6.60 

6.69 

6.60 

6w28 

6.00 

6.69 

6.00 

6.28 

4.60 

4.28 

6.60 

6.28 

6.60 

6.09 

9.60 

0.09 

2.60 

2.00 

6.60 

6.00 

6.00 

&69 

7.60 

6w78 

6.00 

&60 

4.00 

8.69 

&00 

4.69 

6w00 

6.69 

8.60 

8.09 

U.60 

n.00 

7.00 

6.60 

8.00 

2.78 

6.60 

&00 

8.00 

2.60 

ILOO 

10.60 

12.00 

ILOO 

12.00 

n.00 

6.00 

6.60 

3.60 

2.00 

12.00 

U.00 

11.00 

0.75 

4.60 

4.09 

10.60 

9.60 

8.00 

7.00 

6.00 

6.25 

6.60 

6.00 

6.00 

4.78 

4.60 

4.00 

&00 

7.00 

&00 

7.60 

14.00 

18.00 

13.00 

12.00 

14.00 

13.00 

11.60 

ILOO 

9.60 

&60 

6.60 

6.00 

6.60 

6.00 

&60 

7.25 

7.00 

6.00 

Evidence  was  introduced  based  upon  the  actual  movement  of  sleep- 
ig-<^ar  passengers  between  St.  Paid  and  Fargo,  N.  Dak.,  establishing 
D  our  minds  the  reasonableness  of  the  existing  rate  of  $2  for  a  lower 
lerth  when  compared  with  rates  charged  elsewhere  for  similar  dis- 
ances  and  time  expended  in  the  haul. 

In  view,  therefore,  of  the  full  facts  presented  in  the  record  in  these 
^ases,  and  further  having  in  mind  the  proposal  of  the  Pullman  Com* 
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pany  to  reduce  the  rates  upon  upper  berths  throughout  the  United 
States  wherever  PuUman  cars  are  operated  and  to  reduce  the  rates 
applicable  for  long  hauls  in  accordance  with  the  Commission's  pre- 
vious conclusions,  it  will  be  ordered  that  the  order  heretofore  entered 
in  these  several  cases  shall  be  modified  as  follows: 

The  present  rate  of  $2  exacted  by  the  Pullman  Company  for  the 
use  of  a  lower  berth  in  a  first  class  standard  sleeper  from  St.  Paul  to 
Chicago  over  the  lines  of  the  Chicago;  St.  Paul;  Mnneapolis  &  Omaha 
Railway  Company  and  the  Chicago  &  North  Western  Railway  Com- 
pany is  not  found  unreasonable;  but  the  rate  for  the  use  of  an  upper 
berth  is  unjust  and  unreasonable  to  the  extent  that  it  exceeds  $1.60. 

The  present  rate  of  $1.50  exacted  by  the  Pullmaa  Company  and 
the  Great  Northern  Railway  Company  for  the  use  of  a  lower  berth 
in  a  first  class  standard  sleeper  from  St.  Paul  to  Superior,  Wis.,  is  not 
found  unreasonable;  but  the  rate  charged  for  the  use  of  an  upper  berth 
is  unjust  and  unreasonable  to  the  extent  that  it  exceeds  $1.25. 

The  present  rate  of  $12  exacted  by  the  Pullman  Company  and 
the  Great  Northern  JRailway  Company  for  the  use  of  a  lower  berth 
in  a  first  class  standard  sleeper  from  St.  Paul  to  Seattle  is  unjust 
and  unreasonable  to  the  extent  that  it  exceeds  $11.  The  rate  for 
the  use  of  an  upper  berth  is  imjust  and  imreasonable  to  the  extent 
that  it  exceeds  $8.80. 

The  present  rate  of  $2  exacted  by  the  Pullman  Company  and  the 
Great  Northern  Railway  Company  for  the  use  of  a  lower  berth  in  a 
first  class  standard  sleeper  from  St.  Paul  to  Fargo,  N.  Dak.,  is  not 
found  unreasonable.  The  rate  for  the  use  of  an  upper  berth  is 
unjust  and  imreasonable  to  the  extent  that  it  exceeds  $1.60. 

The  present  rate  of  $2  exacted  by  the  Pullman  Company  and  the 
Great  Northern  Railway  Company  for  the  use  of  a  lower  berth  in  a 
first  class  standard  sleeper  from  St.  Paul  to  Grand  Forks,  N.  Dak., 
is  not  found  imreasonable.  The  rate  for  the  use  of  an  upper  berth 
is  unjust  and  unreasonable  to  the  extent  that  it  exceeds  $1.60. 

This  order  as  to  the  Pullman  Company  shall  go  into  effect  on 
February  1,  1911  (and  the  rates  herein  fixed  shall  be  maintained  as 
maxima  for  two  years  from  that  date),  provided  the  Pullman  Com- 
pany on  or  before  that  date  shall  file  with  the  Commission  the  sched- 
ule of  revised  and  reduced  rates  proposed  and  herein  referred  to,  and 
said  company  shall  be  permitted  to  make  such  rates  effective  upon 
one  day's  notice,  it  being  understood,  however,  that  this  order  is  not 
equivident  to  a  determination  of  the  reasonableness  of  the  new 
schedule  of  rates  in  whole  or  in  part,  save  where  such  rates  have 
been  specifically  considered  in  the  cases  now  before  the  Commission. 

The  order  as  to  the  Great  Northern  Railway  Company  shall  also 
go  into  effect  on  February  1,  1911. 

20  L  G.  0.  Rep. 
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No.  3864. 
["ATE  OF  OKLAHOMA;  STATE  OF  IOWA,  INTERVENER, 

PULLMAN  COMPANY  ET  AL. 


No.  3421. 
STATE  OF  KANSAS 

V. 

SAME. 


No.  3454. 
STATE  OF  INDIANA 

SAME. 


No.  3477. 
STATE  OF  ARKANSAS 

V. 

SAME. 


SvbmiiiUd  Novmber  so,  1910.    Decided  December  It,  1910. 


An  order  entered  directing  the  Pullman  Ck>mpany  to  fix  rates  upon  upper  berths 
not  exceeding  80  per  cent  of  the  rates  applicable  under  the  Pullman  Com- 
pany's tariffs  upon  lower  berths,  whenever  such  lower-berth  rate  is  $1.76  or 
over,  and  in  cases  where  the  lower-berth  rate  is  $1.60,  the  upper-berth  rate 
shall  be  fixed  at  a  rate  not  to  exceed  $1.26. 

The  leductions  in  lower  berths  which  are  herein  proposed  by  the  Pullman  Com- 
pany, not  being  involved  in  the  complaints  filed  by  the  various  states,  will 
not  now  be  the  subject  of  an  order  by  the  Commission. 

James  ManaJian  for  complainants. 

F.  B.  Daniels  and  6.  8.  Femald  for  Pullman  Company. 

20l.C.aEspi 
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Ghcuiea  West,  Attorney  General,  and  W.  C.  Reevea  for  state  of 
Oklahoma. 

Jamea  Binghim,  Attorn^  General,  for  state  of  Indiana. 

B.  L.  Norwood,  Attorney  Genera!,  and  Borders  c6  Walters  for  state 
of  Arkansas. 

John  S.  Datoson  and  B.  R.  TiUotson  for  board  of  railroad  commis- 
sioners of  Kansas,  and  state  of  Kansas. 

B,  W.  Myers,  Attorney  Cental,  and  John  F.  Fletcher,  Assistant 
Attorney  General,  for  state  of  Iowa,  intervener. 

F.  C.  DUlard  for  Union  Pacific  Railroad  Company. 

E.  G.  lAndley,  J.  6.  Drew,  and  V.  M.  Oruher  for  Great  Northern 
Railway  Company. 

Gkarles  DoimeUy  for  Northern  Pacific  Railway  Company. 

Oa/rdiner  LtUhrop  and  T.  J.  Norton  for  Atchison,  Topeka  &  Santa 
Fe  Railway  Company. 

George  W.  Ereta,nger  for  Grand  Trunk  Railway  Company  of 
Canada. 

Bale  Bolden  for  Chicago,  Burlington  &  Quincy  Riulroad  Company. 

BvTton  Banson  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. 

John  F.  Finerty,  jr.,  and  0.  E.  Butterfield  for  Cleveland,  Cincinnati, 
CSiicago  &  St.  Louis  Railway  Company;  Lake  Shore  &  Michigan 
Southern  Railway  Company;  and  Chicago,  Indiana  &  Southern 
Railway  Company. 

A.  P.  Burgvfin  for  Pennsylvania  Company. 

Jo7m  Barton  Payne  for  Chicago  Great  Western  Railroad  Company. 

Repoht  o*  the  Commission. 

LufE,  Commissioner: 

These  cases  involve  the  reasonableness  of  the  rate  upon  upper  berths 
charged  and  collected  by  the  Pullman  Company.  The  record  in  the 
Loftus  eases,  18  I.  C.  C.  Rep.  135,  previously  decided  was  incorpo- 
rated in  these. cases. 

STATE    OF   OKLAHOMA. 

The  following  statement  shows  the  present  rates  between  pomts. 
complained  of  by  the  comphunant  and  the  rates  which  will  apply  for 
nppei 
rerisi 
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Between^ 


irteasd  Fort  Worth 

khoma  City  and  Fort  Worth. 

nore  and  Fort  Worth 

Jester  and  Fort  Worth. 

lester  and  DaOas 

kogee  and  Dallas. 

ta  and  Kansas  aty {fe^f.^'I 

ilpa  and  Kansas  City. 


Jester  and  Kansas  City 

kogeeand  Kansas  City 

hrleand  Kansas  City 

f  A,  T.  A  8.  F 
ihoma  City  and  Kansas  Jli.  K.  A  T. .! ! 

ty iFrisco 

•  ^           IC.  R.  LAP... 
1  and  Kansas  City 

Ita  and  Fort  Worth. I^Mko^,'!^MV. 

alpaand  Fort  Worth J.!...!!. 

saand  Fort  Worth 

1  and  Fort  Worth 

Ita  and  Dallas {wwi*^."*' 

more  and  Galveston .....I! 

torie  and  Bt  Louis ^^FJi^f!,^.'/,'/. 

ah<nna  City  and  St.  Louis 

ikogeeandSt.  Louis..... 

iirleand  Oatveston 

ahoma  Cl^r  and  Oalyeston 

£hrie  and  Iran  Antonio 

Imore  and  San  Antonio 

Alester  and  St.  Louis 

isaandSt.  Louis 

mlpaand  St.  Louis 

lita  and  St.  Louis 

Alester  and  Kemphls 

lahomadtyandSfemphis 

tmoce  and  Kansas  City 

lita  and  Chicago 

skogee  and  CSucago 

lita  and  Galveston 

lita  and  San  Antonio 

Alester  and  Galveston 

Akster  and  San  Antonio 

iskogeeaod  Galveston 

iskogee  and  San  Antonio 

ithile  and  C3iioa«> 

lahoma  Cl^  and  Chicago 

AJester  and  Chicago 


dmore  and  Chica£o . 
iskogee  and  Fort  Worth, 
pulpa  and  Galveston .... 
pulpa  and  San  Antonio*. 


Mike. 


2» 
a04 
104 
191 

aoi 

263 
180 
20S 
381 
268 
257 
337 
254 
368 
400 
344 
381 
406 
320 
318 
370 
202 
305 
271 
328 
348 
460 
584 
535 
542 
504 
582 
550 
617 
425 

ODO 

425 
435 
430 
366 
486 
501 
051 
794 
006 
506 
688 
468 
630 
530 
826 
858 
856 
958 
252 
591 
613 


) 


Pxesent 
lower 

Upper 
herth 
rates. 


) 
} 


S2.00 
2.00 
L60 
2.00 
2.00 
2.00 

3.00 

2.00 

2.00 

2.00 
2.00 
2.50 

2.50 

2.50 

2.50 

2.00 
2.50 
2.00 

2L50 

Z50 

aso 
a5o 

&00 

aoo 
aoo 
a50 
aoo 
aoo 
aoo 
aoo 

260 
250 

aoo 
aoo 

4.00 
4.50 
4.00 
4.50 
4.00 
4.00 
4.00 
4.00 
&00 
&00 
4.50 
&50 
200 
4.00 


Proposed  rates. 


Lower  berth.  • 


The 

Pulfanan 

Co. 


8200 
200 
L60 
L75 
1.75 
200 

200 

200 

200 

200 
200 
226 

225 

200 

225 

200 
200 
200 

225 

250 

a25 

a25 

aoo 
aoo 
aoo 
a50 
aoo 

00 
76 
276 
250 
225 

aoo 
aoo 

4.00 
4.50 
4.00 

a75 
a5o 
aoo 
a76 
a25 

4.50 
4.50 
4.60 

aso 

200 

a76 


■■i0r      A 


state  of 
OUa. 

noma. 


Upper  berth. 


The 

Pulfanan 

Co. 


11.60 
LOO 
L25 
L40 
L40 
L60 

LOO 

LOO 

LOO 

LOO 
LOO 
L80 

L80 

LOO 

LOO 

LIO 
LOO 
LOO 

LOO 

200 

260 

260 
240 
240 
240 
280 
240 
240 
220 
220 
200 
LOO 
240 
24§ 
a20 

aoo 
a2o 
aoo 

280 
240 

aoo 

260 

aoo 
aoo 
aoo 

4.40 
LOO 

aoo 


state  of 
Okla- 


IL50 
L50 
L26 
L50 
L50 
L50 

LOO 

L50 

L60 

L60 
L60 
L76 

'  L7« 

L76 

L7« 

L75 
L76 
L75 

L76 

200 

275 

270 
250 
260 
260 
250 
280 
200 
2M 

200 

200 
23 
200 

aoo 
a25 

aoo 
aoo 

250 
250 
250 
250 

a 

1: 

4.00 
LOO 

aoo 
aoo 


•  No  through  service. 

The  Pullman  Company  filed  with  this  table  the  following  note: 

The  state  of  Oklahoma  haa  filed  complaint  on  48  upper*berth  rates  (exclusive  of  one 

own  where  ^ere  is  no  through  rate).    The  accompanying  table  shows  a  reduction 

each  of  oaid  rates,  as  follows: 

25c.     40c     50c.     60c.     70c.     75c.    80c.     90c. 


klahomaaoks 3      ....      21  

ullman  Company  propose 1       10        2  9         6 

n.Ob      n.lO      $1.20  $1.25    $1.40 

iklahoma  asks %      1      

'uUman  Company  propose.       2  11      4 
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9 


.    4 
$1.60 

8 
1 


6 
$1.60 
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Of  the  48  present  upper-berth  rates,  luiDg  each  one  once,  they  amouixt  to. . . .  $145. 60 

Oklahoma  complaint  is  for  reduction  to ..•••    107. 25 

Adjustments  mad^ to  equalize,  make  reduction  to 109.05 

The  general  revision  of  rates  will  include  similar  reductions  in  upper  berths  between 
places  in  Oklahoma  and  many  places  not  mentioned  in  the  complaint.  This  general 
revision  will  also  reduce  27  lower-berth  rates  between  places  in  Oklahoma  and  places 
outside  of  Oklahoma  which  are  mentioned  in  the  complaint,  although  no  reduction 
In  lower-berth  rates  is  asked  for. 

STATE  OF  KANSAS. 

The  following  statement  shoves  the  present  rates  between  points 
complained  of  by  the  complainant  and  the  rates  which  will  apply 
for  upper  and  lower  berths  between  the  same  places  in  the  general 
revision  of  rates  which  the  Pullman  Company  proposes: 


Miles. 

Present 

lower  and 

upper 

berth 

rates. 

Proposed  rates. 

- 

B6iWMII  - 

Lower  berth. 

Upper  b«th. 

The  Pull- 
man Co. 

State  of 
Kansas. 

The  PuD- 
manCo. 

State  of 

TmwilraMKi  ChtnUPD In  ^•••"* 

626 
684 
606 

467 
669 
484 
484 
460 
*  637 
456 
417 
686 
786 
784 
602 
700 
707 
802 
697 
669 
586 
684 
621 
953 
884 
722 
877 
883 
942 
969 
850 
907 
724 
847 
428 
419 
402 
424 
376 
403 
333 
226 
201 
186 
803 
301 
2S2 

}     18.00 

3.50 
2.50 

13.00 

3.50 
2.50 

88.40 

3.80 
3.00 

$2.00 

Rtroiiff  CItv  ftn<l  Chlnsso ».... 

3.00 

itmmm  ritY  Kni\  Chicfteo 

1.76 

Rftlfn*  f|n^  ChliCfUEOA 

3.50 

Wirbttii  and  8t.  TxhiIs .....^ 

3.00 

3.00 

3.40 

3.50 

Newton  and  St.  Louisa 

3.50 

flaMn#  and  St.  Louis 

3.00 
3.50 
8.50 
3.00 
4.50 

3.00 
3.50 
3.50 
3.00 
4.50 

3.40 
3.80 
2.80 
2.40 
3.60 

3.50 

Topeka  and  Fort  Worth r ..... . 

3.50 

Stibns  Ctty  aiul  Fort  Worth '. 

3.50 

3.50 

Wichita  and  Chicago 

8.86 

n^ifn f^nd  ChicaffOA. 

8.35 

8.35 

Garden  Cit7  and  St.  Cooistt 

8.35 

Colby  and  St.  Xoalff -  r  r . , . . . . 

4.50 
4.50 
5.00 
4.50 
4.00 
4.00 
4.00 
4.00 

V       5.50 

4.00 
5.50 
5.60 
5.50 

4.25 
4.25 
5.00 
4.50 
4.00 
8.50 
3.50 
4.00 

5.50 

4.00 
5.00 
5.00 
6.50 

3.40 
3.40 
4.00 
3.60 
3.20 
2.80 
2.80 
3.30 

4.40 

3.30 
4.00 
4.00 
4.40 

3.35 

Scoti Citv  and  St.  Ixmis. , . . . t ..., 

8.25 

Stronff  City  and  Oalverton . ,  r  t  .  t  .  -  r  -  -  - .  r  r  t  t  r 

3.50 

Wichita  and  Ban  Antonio 

8.25 

Newton  and  Chicago,. , ........  x 

8.00 

EUta  and  St.  Louis 

3.00 

Hokffnrton  and  6t.  Ix>u1s 

8.00 

Garden  City  and  Fort  Worth 

8.00 

ttAWtamm  PIfv  unA  nnltn^fnn      JS*  '••>•••••.• 

4.00 
8.00 

Wichita  and  Oalyeston 

Garden  City  and  Chicago 

4.00 

TojKfka  ^nd  Oaivcston ^ 

4.00 

Garden  City  and  San  Antonio 

4.00 

Sallna  and  San  Antonio  • 

4.00 

ColbT  and  Chicago. .              ,    

&00 

4.76 

8.80 

8.50 

Scoti  city  and  ClbScagoo 

8.50 

5.00 
2.60 

4.50 
2.26 

8.60 
1.80 

3.50 

TopeVa  and  St.  I<OQis. . 

1.75 

Stn^ff  City  and  St.  Louis' 

1.75 

Garden  City  f^nd  Kansas  City 

2.50 
2.50 
2.50 
2.50 
2.50 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 

2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.00 
2.00 
1.75 
2.00 
2.00 
2.00 

2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
1.60 
1.60 
L40 
1.60 
1.60 
L60 

1.75 

Colby  and  Kansas  City 

1.75 

Boott  City  and  Kansas  City. 

1.75 

Wichita  and  Fort  Worth 

1.75 

Newton  and  Fort  Worth 

1.75 

ToDeka  and  Oklaboma  City 

1.75 

Wichita  and  Kansas  City 

1.60 

Newton  and  Kansas  City 

1.60 

f|Aiin&  And  Kansas  City 

1.50 

IHMff  and  Kansas  City 

1.50 

Hoialngton  and  Kansas  City 

1.50 

Btnmg^Clty  and  OUahoma'Clty 

1.50 

a  No  through  serrloa. 
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iCttyaodLliioolii 

I  Gttj  and  OmAbft 

I  Gtty  and  St.  Looii 

nraBfOtj  and  KaaflM  City 

WkUla  and  OUilMoia  City 

Owdoi  City  and  OalTCftoa 

f9pA%  and  San  Antnntd 

City  and  San  An- /A.  T.  A  S.  F.. 

I  City  and  Fort  Wotth^ej;  i^^l^-p  • 

City  and  OUahcna/Al  T.  A  s!  f!.' 
aty.  \M.K.AT.... 

Newton  and  Oalyeiton A.  T.  AS.  F.. 

fltnof  Ctty  and  San  Antonio.  A.  T.  A  8.  F. . 
Nfvtonand OkiahomaCtty.. A.  T.  A  8.  F.. 


MUes. 


lower  and 

ntM. 


2U 
196 
283 
148 

m 

887 


026 
78S 
686 
604 
400 
364 
740 
777 
100 


02.00 
2.00 
2.00 
L60 
L60 
6.00 
6.00 

6.00 
4.00 

X60 

4.60 
6.60 
2.00 


Fioposod  lataf. 


LowBT  berth. 


The  PnO- 
manCo. 


82.00 
2.00 
2.00 
1.60 
L60 
6.60 
6.60 

&60 
3.60 

X60 

4.60 
6.60 
2.00 


Stataof 


Upper  berth. 


TbBPnU-l 
man  Co. 


8L60 
1.60 
1.60 
1.26 
1.26 
4.40 
4.40 

4.40 
2.80 

2.00 

3.60 
4.40 
1.60 


State  of 


11.60 
L60 
1.60 
1.26 
1.26 
4.60 
4.60 

4.60 
3.00 

1.76 

3.26 
4.00 
1.60 


The  Pullman  Company  filed  with  this  table  the  following  note: 

The  state  of  Kansas  has  filed  complaint  on  50  upper-berth  rates  (exclusive  of  eight 
ihown  where  there  are  no  through  rates).  The  accompanying  table  shows  a  reduction 
of  each  ol  said  rates,  as  follows: 

26c.     40c.     50c.     60c.     70c.     75c.     80c. 


Pullman  GoDEipany  propose 2 

$1.00 

9 

1 


9 

$1. 10 


14 
8 


9 


5  4  ....    3 

$1.20  $1.25  $1.40  $1.50 

5  11 

4    1  2 


tfUC* 

•  •  •  • 

3 
$1.60 


PoUmaa  Go<Bi>any  pn^Mse 

Of  the  50  present  upper-berth  ratte,  using  each  rate  once,  they  amount  to. . .  $175. 00 

KansaEi  complaint  is  for  reduction  to 129 .  00 

Adjustments  made  to  equalize  make  reduction  to 135. 50 

The  general  revision  of  rates  will  include  similar  reductionB  in  upper  berths  between 
l^aces  in  TC»j%imM  and  many  places  not  mentioned  in  the  complaint.  This  general 
revision  will  also  reduce  14  lower  berth  rates  between  places  in  Kansas  and  places 
outside  of  K^niiM  which  are  mentioned  in  the  complaint,  although  no  reduction  in 
kwer-berCh  rates  is  asked  for. 

20LaaBep. 


so  INXEBSIAIE  COUHSBCB  C0HMIB6I01I  aSPOBIS. 

STATE  OF  INDIANA. 

The  following  statement  shows  the  present  rates  between  points 
complained  of  by  the  complainant  and  the  rates  which  will  apply  for 
upper  and  lower  berths  betwerai  the  same  places  in  the  general  revision 
of  rates  which  the  Pullman  Company  proposes: 


unci. 

■as- 

tod 

TSS 

I»C_d.U. 

LowCT  berth. 

UppvllMh. 

S.S- 

S&L 

SiS 

ir£ 

1 

187 

'g 

331 

i 

U2 

1 

IT 

i 

1£1 
Itt 

1 

M 

m 

i 

ZTO 

1 

i 
1 
1 

183 

Is 
is 

LOO 
.00 

:| 

LIO 

is 
1 

.to 

LEO 

iS 

-SO 

.10 

IS 

LEO 

1 
J 

.to 

:S 

'.SO 

:S 

100 

i.10 

1 
1 

.so 

.60 

:S 

1.00 

:!! 

.SO 

1 

3.00 

•i 
1 

LSO 

'.at 

2.00 

■:i8 

.SO 

:so 

.so 

.so 

:S 

.SO 

so 

,00 

^co 

.so 

00 

:i 

.CO 

:S 
1 

;l 

.w 

1 

•ti 

i 

ti 
1 
1 

lilt 

1.31 

LCD 

i:S 
^1 
^1 

LIS 

ti 

LflO 

ti 

1.3S 

ts 

1.3t 

ti 

L3S 

ts 

l.«l 

OKLAHOMA  V.  PXTIjLMAN  00. 
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'he  Pulljnan  Company  filed  with  this  table  the  following  note: 

iie  state  of  Indiana  has  filed  eomfdamt  on  62  upper-berth  rates.  The  acoom- 
fing  table  shows  a  reduction  of  each  of  said  rates,  as  follows: 

26c.    40c.    50c.    60c.    75c.    $1.00 

ana  aaks 2       ...      42  18 

man  Company  proposes 44       9       ...       8        1       ..... 

le  62  present  upper-berth  rates,  using  each  rate  once,  they  amount  to. . . .  $102. 00 

ana  complaint  is  for  reduction  to 51. 60 

istments  made  to  equalize,  make  reduction  to 81. 86 

le  general  revision  of  rates  will  include  similar  reductions  in  upper  berths  between 
ee  in  Indiana  and  many  places  not  mentioned  in  the  complaint.  This  general 
sion  wiU  also  reduce  9  lower-berth  rates  between  places  in  Indiana  and  places 
ide  of  Indiana  which  are  mentioned  in  the  complaint,  although  no  reduction  in 
T-berth  rates  is  asked  for. 

STATE  OF  ABKAN8A8. 

lie  following  statement  shows  the  present  rates  between  points 
iplained  of  by  the  complainant  and  the  rates  which  will  apply 
upper  and  lower  berths  between  the  same  places  in  the  general 
ision  of  rates  which  the  Pullman  Company  proposes: 


Batweeo— 


Smith  and  Dallas 

ttevOIa  and  Fort  Worth 

tteviUt  and  DaUaB 

Smith  and  Oklahoma  City  a 

rkana  and  OalT€8ton 

e  Rock  and  St.  Louts 

itteriUe  and  St.  Loois 

sboioandSt.  Loais 

eRockand  Fort  Worth 

e  Rook  and  Dallas 

Blnir  and  St.  Louis 

Sprinn  tod  St  Lools 

•  KocK  and  AmariUo 

BhiflandAmarfUo* 

SprlnES  and  AmariUo 

itteyiUeandChkMCO 

Sprtap  and  Chlcago.^i- JfliS  L  S: ; 

Smith  and  Chk»go 

irkana  and  Chieag6 

>  Bhzff  and  Kansas  City  a 

» Blnff  and  Memi^ 

irkana  and  Port  worth 

ukansandDauaB 

Smlnaattd  Oklahoma  City 

leKoek  and  Chicago 

)BluiIandChSeagoa 

b  Smith  and  St.  Lools 

arkanaandSt.  Louis , 

aikana  and  Kansas  City 

sboro  and  Fort  Worth 

Bsboro  and  Dallas 

Je  Book  and  Qalwton 

t  Smith  and  Oalveston %.. 

t  Smith  and  AmaiUlo  a 

t  Smith  and  Kansas  City , 


Present 
lower  and 

rates. 

Proposed  rates. 

Macs. 

Lower  berth. 

Upper  berth. 

The  Pull- 
man Co. 

State  of 
Arkansas. 

The  Pull- 
man  Co. 

Arkansas. 

267 

S2.00 
2.50 
2.50 

2.50 
2.50 
2.50 
2.00 
3.00 
3.00 
3.00 
3.00 
4.00 

4.00 
4.00 

1       4.00 

4.50 
5.00 

1.50 
2.00 
2.00 
2.50 
3.50 

12.00 
2.25 
2.25 

i50 
2.25 
2.25 
2.00 
2.50 
2.25 
2.50 
2.50 
4.00 

(•) 
4.00 
4.00 

4.00 

4.25 
4.75 

(•) 
L50 
2.00 
2.00 
2.50 
8.50 

11.60 
1.80 
1.80 

L80 
1.80 
1.60 
2.00 
1.80 
2.00 
2.00 
3.20 

3.20 

3.20 

3.40 
8.80 

L60 
1.60 
2.00 
2.80 

11.50 

3M 

1.50 

330 

1.50 

247 

1.50 

370 

1.50 

348 

1.50 

353 

1.50 

260 

1.50 

301 

2.00 

368 

2.00 

412 

2.00 

402 

2.00 

628 

8.00 

703 

3.00 

732 

3.00 

643 

3.00 

721 

3.00 

686 
706 

3.25 

778 

3.50 

563 

2.75 

165 

1.00 

246 

1.50 

218 

L50 

406 

1.76 

666 

3.60 

606 

2.50 

416 

2.50 
3.50 
8.M 
4.00 
4.00 
3.50 
3.50 

"i'ii' 

3.00 
3.00 
3.26 
3.00 
3.50 
3.50 

2.00 
2.40 
2.40 
2.60 
2.40 
2.80 
2.80 

2.60 

404 

2.50 

488 

2.50 

512 

2.50 

480 

2.60 

516 

2.50 

037 

2.50 

521 

2.50 

328 

2.60 

2.26 

1.80 

1.76 

^OLaCBep. 


«  No  through  service. 
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iniflt. 

Pnaaot 

towwand 

opper 

rates. 

Propoiad  ntei. 

BetwMn— 

Lower  berth. 

Upper  berth. 

The  Pull- 
man Co. 

Stale  Of 
Artraniai 

ThePoU- 
ntanCo. 

State  of 

420 
296 
360 
346 
854 
526 
/     133 
\     149 
283 
103 
301 
397 
522 

82.50 
2.50 
2.60 
2.60 
2.50 
3.00 

}       2.00 

2.00 
2.00 
2.00 

82.50 
2.00 
2.25 
2.25 
2.25 
3.00 

2.00 

2.00 
2.00 
2.00 

82.00 
LOO 
LOO 
L80 
L80 
2.40 

LOO 

L60 
L60 
LOO 

8L7i 

Fort  Bmlth  Mid  If miDhisT .......  r ...  r ..... . 

L78 

Pliift  BlofF  and  Fort  worth 

L75 

Pine  pinff  ftnd  Pft"«i 

L7S 

Tittle  Rock  and  OMahoma  CTIty 

L75 

2.00 

T4tti4  Rook  and  Iff4<ini>hl8 

1.60 

1.50 

L50 

Fort  SmltE  and  Fcnrt  worth 

1.50 

piiM  Bluff  and  Oklahoma  City* 

2.50 

Pine  Blufl  and  Oahreston* 

2.7S 

o  No  through  aenrloe. 

The  Pullman  Compaiiy  filed  with  this  table  the  following  note: 

The  state  of  Arkansas  has  filed  complamt  on  40  upper-berth  lates  (exclusive  of  7 
shown  where  there  are  no  through  lates).  The  accompanying  table  shows  a  reduction 
of  each  of  said  rates,  as  follows: 

25c.    40c. 


50c. 

9 
4 

$L20 


60c.    70c.    75c.    80c.    90c. 


1        11     ....      4 
$1.26    $L40   4L60 

X      •  •  «  •  .  O 


1 

$1.60 


Arkansasasks 1       

Pullman  Company  proposes 1         8 

$1.00    $1.10 

Arkansasasks 19    

Pullman  Company  proposes 3  3  2    1    1 

Of  the  40  present  upper-berth  rates,  using  each  rate  once,  they  amount  to. ... .  $116. 00 

Arkansas  complaint  is  for  reduction  to 8L  50 

Adjustments  made  to  equalize,  make  reductions  to 86. 45 

The  general  revision  of  rates  will  include  similar  reductions  in  upper  berths  between 
places  in  Arkansas  and  many  places  not  mentioned  in  the  complaiiit.  This  general 
revision  will  alao  reduce  19  lower^berth  rates  between  places  in  Aikansas  and  places 
outside  of  Arkansas  which  are  mentioned  in  the  complaint,  although  no  reduction  in 
lower-berth  rates  is  asked  for. 

CONCLUSIONS. 

The  reductions  in  lower  berths  which  are  herein  proposed  by  the 
Pullman  Company,  not  being  inYolved  in  the  complaints  filed  by  the 
various  states,  will  not  be  the  subject  of  an  order  by  the  Commission; 
but  an  order  will  be  made  in  these  cases  directing  the  Pullman  Com- 
pany to  fix  rates,  on  or  before  February  1,  1911,  upon  upper  berths 
not  exceeding  80  per  cent  of  the  rates  applicable  imder  the  Pullman 
Company's  tariffs  upon  lower  berths  whenever  such  lower-berth  rate 
is  $1.75  or  over,  and  in  cases  where  the  lower-berth  rate  is  $1.50  the 
upper-berth  rate  shall  be  fixed  at  a  rate  not  to  exceed  $1.25,  and 
such  rates  shall  be  maintained  for  a  period  of  not  less  than  two  years 
from  said  date. 

20LaaBei>. 
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No.  2441. 

MEMPHIS  FREIGHT  BUREAU 

v. 

ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY. 


SvJMUUd  May  6y  1910,    Decided  December  It,  1910. 


Bates  on  cottonseed  from  points  on  defendant's  lines  in  Missouri,  Arkansas,  and 
Looiaiana  to  Memphis  found  to  be  unreasonable,  and  also  unduly  discriminatory 
in  their  relation  to  rates  from  the  same  points  to  East  St.  Louis.  Reasonable 
rates  established. 

T.  K.  Riddick  for  complainant. 

S.  H.  West  and  R(yy  F.  Britton  for  defendant. 

RXPOBT  OF  THE  COMMISSIOK. 

Hablak,  Commiasioner: 

The  rates  on  cottonseed  shipped  to  Memphis  from  points  on  the 
lines  of  the  defendant  in  the  states  of  Missouri,  Arkansas,  and 
Louisiana  are  here  complained  of  as  unreasonable  and  unjust  in 
themselves,  and  as  unduly  discriminatory  and  unjustly  prejudicial 
to  the  crushing  mills  at  Memphis  when  compared  more  especially 
with  the  rates  in  effect  from  the  same  points  of  origin  to  East  St. 
Louis.  The  defendant  was  understood  on  the  hearing  to  have 
admitted  that  certain  of  these  rates  are  out  of  line,  but  it  denies  the 
otiier  material  allegations  of  the  complaint,  and  takes  the  position 
tiiat  the  granting  of  the  prayer  of  the  petition  wotdd  result  in 
giving  to  Memphis  an  undue  preference  and  advantage  over  East 
8t.  Louis  and  other  milling  points. 

Memphis  is  substantially  nearer  to  stations  on  the  defendant's 
lines  in  Arkansas  where  cotton  seed  is  produced,  than  is  East  St. 
Louis.  Yet  the  rates  to  the  li^bter  point  are  so  much  lower  that 
substantially  all  the  seed  not  oiished  by  the  local  mills  goes  to 
East  St.  Louis,  as  we  are  told,  thus  practically  closing  that  source 
of  mxpfly  to  the  Memphis  mills.  Prior  to  1903  the  defendant's 
eottonseed  rates  to  Memphis  were  satisfactory.    They  gave  Memphis 
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a  differential  over  East  St.  Louis  ranging  upward  from  5  cents  per 
100  pounds.  But  during  that  year  a  crushing  mill  was  established 
at  East  St.  Louis  and  a  new  schedule  was  filed  naming  rates  to  that 
point  from  40  to  60  per  cent  lower  than  the  previous  rates,  while 
making  no  change  in  the  rates  to  Memphis.  Some  of  the  new  rates 
to  East  St.  Louis  seem  to  be  actually  lower  than  the  rates  from  the 
same  points  to  Memphis,  notwithstanding  the  shorter  mileage  to  the 
latter  point;  and  the  complainant  alleges  that  all  the  new  rates  are 
relatively  lower  than  the  present  rates  to  Memphis. 

The  following  table  shows  the  prior  and  present  relation  of  rates  as 
between  Memphis  and  East  St.  Louis,  from  certam  named  points, 
and  is  said  to  be  illustrative  of  the  general  rate  adjustment: 

Relation  ofratei  between  Memphie  and  Ea$t  8t  LauU, 


From— 


MAIN  UNI. 

MaldeD,Mo 

Pangould,  Ark 

WftldenboK,  Aric 

Mofelooks,  Ajrk 

Stuttgart,  Ark 

8TI7TTOABT  BllANCH. 

Ottlette^Ark 

tIRLE  BOCK  BEANCH. 

Little  Rook,  Ark 

MAIN  UNI. 

Pine  Bluff,  Ark 

LewisvlUe,  Ark 

8BBKVEPOIIT  BRANCH. 

Alden  Bridge,  La. 

MAIN  UNI. 

Ml]ton,Ark 


Distanoeta— 


Valley 

JODO- 
tlOD, 

m.(B. 

St. 
Louis). 


MUet. 
IM 
235 
281 
317 
364 


899 


432 


621 


668 


644 


Mem- 
phis 
Bridge 
Junc- 
tion, 
Ark. 


To  East 

St. 
Louis. 


MUu, 

173 

126 

80 

70 

117 


168 


186 


163 
274 


816 


297 


Rates  prior  to 
1908. 


CettU. 
25 
26 
26 
28 
26 


25 


26 
87 


87 


87 


To 
Mem- 
phis. 


To  East 

St. 
Louis. 


Centt, 
20 

13 
14 


15 


^ 


20 


17 


Present  rates. 


CenU. 
10 

14 
16 


16 


16 


15 
171 


17i 


To 

Mosn— 
phis. 


20 

lU 
14 
18 
14 
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15 


12} 
17 


20 


17i  17 


Rates 
to 


phis 

sug- 
gested 
bvpetl- 
Uooer. 


CenU, 
8 
8 
8 
8 
0 


10 


9 
lU 


111 


The  complamant  asserts  that  the  more- favorable  rates  to  East 
St.  Louis  were  made  effective  and  kept  in  force  in  such  a  way  that 
although  the  Memphis  mills  knew  that  some  unfair  conditions  pre- 
vailed they  were  not  able  to  discover  the  lower  rates  until  several 
years  after  they  had  been  established,  although  numerous  efforts 
were  made  to  ascertain  why  the  Memphis  mills  could  get  no  seed  sup- 
plies from  the  points  in  question.  Information  as  to  the  lower  rates 
to  East  St.  Louis,  which  the  complainant  refers  to  as  secret  rates,  was 

finally  obtained  from  the  files  of  the  Commission. 

2a  I.  G.  G.  Bep^ 


MEMPHIS  VBBIQHT  BUBBAU  V.  BT.  L.  8.  W.  BY.  00.  36 

The  case  is  presented  upon  a  voluminous  record  which  contains, 
in  addition  to  the  testimony,  a  mmiber  of  exhibits;  and  the  issue  is 
thorou^y  discussed  and  argued  on  the  briefs.  While  the  record  has 
been  carefully  examined  there  is  much  in  it  that  we  need  not  dwell 
upon  here.  A  brief  statement  of  the  facts  is  all  that  is  essential  to 
a  proper  disposition  of  the  matter. 

It  appears  that  the  defendant's  rates  on  cottonseed  to  Memphis 
are  generally  higher  than  the  rates  for  equal  distances  over  other  lines 
reaching  Memphis  from  the  west.  It  also  appears  that  other  lines 
maintain  a  substantial  differential  in  favor  of  Memphis  as  against 
East  St.  Louis.  We  are  also  impressed  by  the  fact  that  on  com- 
modities generally  the  defendant's  rates  to  Memphis  and  East  St.  Louis 
are  so  adjusted  as  to  give  due  recognition  to  the  shorter  haul  to  Mem- 
phis. One  of  the  exhibits  filed  on  behalf  of  the  complainant,  the  details 
of  which  we  have  not  verified,  indicates  an  average  differential  of  7.6 
cents  per  100  pounds  in  favor  of  Memphis  on  dass-A  shipments  and 
on  certain  commodities.  Other  exhibits  and  other  facts  appearing 
of  record  tend  to  confirm  the  complainant's  contention  that  the 
defendant's  higher  rates  on  cottonseed  to  Memphis  than  to  East  St. 
Louis  are  not  in  harmony  with  the  general  relation  of  its  rates  as 
between  those  two  points.  The  defendant  explains  the  existing 
relation  of  rates  on  cottonseed  by  saying  that  the  rates  to  Memphis 
and  those  to  East  St.  Louis  are  established  on  two  different  theories; 
the  former  upon  the  Arkansas  commission's  rate  to  the  jimction  point, 
phis  the  rate  of  the  connecting  line  into  Memphis;  while  the  latter  is 
based  upon  the  Arkansas  commission's  rate  to  mill  points  plus  the 
rate  on  the  product  to  East  St.  Louis. 

The  main  point  brought  to  our  attention  by  the  defendant  is  that 
there  is  a  substantial  difference  between  the  service  rendered  by  the 
defendant  in  hauling  cottonseed  to  East  St  Louis  and  the  service 
rendered  in  hauling  that  commodity  into  Memphis.  It  appears  that 
the  bridge  crossing  the  Mississippi  River  at  Thebes  is  owned  by  the 
defendant  and  other  carriers,  all  contributing  ratably  toward  its 
maintenance.  While  it  was  said  at  the  hearing  that  the  defendant 
owned  its  own  line  into  East  St.  Louis,  we  observe  from  the  reports 
filed  with  the  Gonunission,  and  which  are  presumably  correct,  that 
from  Thebes  to  East  St.  Louis  the  defendant  operates  over  the  rails 
of  the  St.  Lotus,  Iron  Mountain  &  Southern,  and  under  some  arrange- 
ment  with  that  company  likewise  contributes  toward  the  expense  of 
maintaining  the  line  between  these  two  points.  It  also  appears  that 
the  defendant  does  not  reach  Memphis  over  its  own  rails,  and  that 
from  Fair  Oaks,  in  the  state  of  Ark,fLnsas,  to  Memphis,  a  distance  of 
some  60  miles,  its  traffic  is  hauled  into  Memphis  in  trains  of  the 
Iron  Moimtain  and  over  the  latter's  tracks  under  a  contract  which 
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allows  the  Iron  Mountain  an^arbitraxy  rate  of  3  cents  per  100  pounds 
for  the  service.  To  this  must  also  be  added  a  bridge  toll,  which  in 
the  case  of  cottonseed  amounts  to  1^  cents  per  100  pounds.  The 
defendant's  contention  is  that  the  haul  into  Memphis  is  a  two-line 
movement,  whereas  it  has  a  one-line  movement  into  East  St.  Louis, 
and  that  a  relatively  lower  rate  to  the  latter  point  is  therefore  per- 
missible. 

Taking  all  these  matters  into  consideration,  we  have  arrived  at 
the  conclusion  that  the  relation  of  rates  on  cottonseed  as  between 
the  two  points  b  unduly  discriniinatory  against  Memphis,  and  also 
that  the  rates  are  excessive  in  and  of  themselves  and  ought  to  be 
reduced.  We  find  that  for  the  futiure  the  rate  from  and  including 
Maiden,  in  the  state  of  Missouri,  and  from  stations  south  thereof,  to 
and  including  Jonesboro,  in  the  state  of  Arkansas,  should  not  exceed 
12^  cents  per  100  pounds;  from  Jonesboro  to  and  including  Claren- 
don the  rate  should  not  exceed  11^  cents;  from  Ulm,  Parham,  and 
Stuttgart  the  rate  should  not  exceed  12^  cents;  from  points  on  the 
Stuttgart  branch  the  rate  should  not  exceed  13^  cents;  from  and 
including  Goldman  to  and  including  Altheimer  the  rate  should  not 
exceed  12^  cents;  from  points  on  the  Little  Rock  branch  the  rate 
should  not  exceed  13^  cents;  from  Rob  Roy  to  and  including  Clio 
the  rate  should  not  exceed  12^  cents;  from  Clio  to  and  including 
Finn  the  rate  should  not  exceed  13^  cents;  from  Finn  to  and  including 
Frostville,  on  the  Shreveport  branch,  the  rate  should  not  exceed  14 
cents;  from  the  other  stations  on  the  Shreveport  branch  the  rate 
should  not  exceed  15  cents;  from  main  line  points  south  of  Lewis- 
ville  the  rate  should  not  exceed  14  cents. 

As  the  Paragould  &  Southeastern  Railway  or  the  Pine  Bluff  & 
Arkansas  River  Railway  are  not  parties  defendant  herein,  their  rates 
on  cottonseed  to  Memphis  can  not  be  regarded  as  being  in  issue 
before  us. 

An  order  wiU  be  issued  in  accordance  with  the  above  findings. 
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No.  2043. 

EAST  ST.  LOUIS  COTTON  OIL  COMPANY 

V. 

LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY  ET  AL. 


8ubmiUt€d April S,  1910.    Decided Decemherlt,  1910. 


^mplaint  questions  reasonableness  of  rates  on  cottonseed  in  carioads  from  points 
mainly  in  Oklahoma,  Arkansas,  Mississippi,  Tennessee,  and  Missouri  to  East 
St.  Louis,  HI.,  and  also  alleges  unjust  discrimination  in  the  relationship  of 
such  rates  as  compared  with  rates  on  cottonseed  products  from  said  points  of 
origin  at  which  cottonseed-oil  mills  are  located  to  East  St.  Louis  and  to  points 
beyond,  principally  in  Illinois,  Indiana,  Ohio,  Michigan,  and  Wisconsin; 
HM,  That  the  rates  applicable  to  each  kind  of  traffic  necessarily  must  be  made 
with  reference  to  the  facts,  circumstances,  and  conditions  governing  the  pro- 
duction, transportation,  and  marketing  of  the  respective  products,  and  that  from 
the  record  in  this  case  the  Commission  is  imable  to  find  that  the  charges  on 
cottonseed  products  afford  a  strict  measure  for  the  reasonableness  of  the  rate 
on  cotton  seed;  Held^  further^  That  in  the  light  of  the  &cts,  circumstances,  and 
conditions  affecting  the  particular  traffic,  the  Conunission  does  not  find  the  rates 
here  involved  to  be  unreasonable,  imjust,  or  unduly  discriminatory. 

'he  general  rule  is  that  manu&ictured  products  bear  higher  rates  of  transportation 
than  does  raw  material,  and  it  is  founded  in  reason,  because  ordinarily  there  is 
a  substantial  difference  between  the  value  of  the  one  and  that  of  the  other, 
and  frequently  there  is  a  greater  degree  of  risk  incident  to  the  transportation 
and  care  of  the  manufactured  product  than  of  the  raw  material. 

?his  general  rule  is  not  universal,  and  is  departed  from  in  some  instances  because 
the  reasons  for  the  distinction  are  lacking,  and  in  other  cases  because  of  cotmter- 
vailing  commercial  and  market  conditions  and  considerations. 

lespecting  contention  of  complainant  concerning  its  disadvantage  because  of 
distance,  and  that  of  interveners  as  to  allowing  mills  in  the  cotton  territory  to 
crush  the  seed:  Held,  That  it  is  not  the  duty  of  this  Commission  to  equalise 
the  profit-and-joss  results  of  competing  operations  in  different  localities  by 
overcoming  natural  and  commercial  conditions  with  rate  adjustments. 

8.  H.  Cowan  for  complainant. 

Martin  L.  Cflardy,  James  C.  Jeffevy^  Henry  0.  Herbel,  and  B.  M. 

ippin  for  Missouri  Pacific  Railway  Company  and  St.  Louis,  Lron 

3imtain  &  Southern  Railway  Company. 
M)LCC.Bcp. 


38  INTEB8TATE  COMMEBCB  COMMISSION  BBPOBTS. 

James  Hagerman  and  Joseph  M.  Brysan  for  Missoiiri,  Kansas  & 
Texas  Railway  Company. 

M.  L.  Bdl,  Wallace  T.  HugheSy  and  E,  B.  Peirce  for  Chicago,  Rock 
Island  &  Pacific  Railway  Company;  Chicago,  Rock  Island  &  Gulf 
Railway  Company;  and  St.  Louis,  E^ansas  City  &  Colorado  Railroad 
Company.  / 

Fred  H.  Wood  and  E.  B.  Peirce  for  St.  Louis  &  San  Francisco  Rail- 
road Company;  St.  Louis,  San  Francisco  &  Texas  Railway  Company; 
and  Chicago  &  Eastern  Illinois  Railroad  Company. 

A.  A.  Hurd  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company; 
Kansas  Southwestern  Railway  Company;  and  Leavenworth  &  Topeka 
Railway  Company. 

Harry  P.  Warner  for  Fort  Smith  &  Western  Railroad  Company. 

J,  L.  HoweU  for  Terminal  Railroad  Association  of  St.  Louis. 

Sidney  F.  Andrews  and  R,  WaUon  Moore  for  Illinois  Central  Railroad 
Company;  Mobile  &  Ohio  Railroad  Company;  Southern  Railway 
Company;  and  Yazoo  &  Mississippi  Valley  Railroad  Company. 

Flynn,  Ames  dk  Charnbers  for  OWahoma  Cottonseed  Crushers' 
Association,  intervener. 

Herbert  J.  Campbell,  A.  R,  Bragg,  and  J.  0.  Jeffery  for  Little  Rock 
Merchants'  Freight  Bureau,  intervener. 

H.  W.  B.  Glover  for  Southern  Cotton  Oil  Company,  intervener. 

O,  B.  Bee  for  Oklahoma  Corporation  Commission,  intervener. 

Report  of  the  Commission. 

Clements,  Commissioner: 

This  case,  filed  January  19,  1909,  presents  the  question  of  the 
reasonableness  of  rates  on  cottonseed  in  carloads  from  points  of 
origin  on  defendants'  lines  mainly  in  Oklahoma,  Arkansas,  Missis- 
sippi, Tennessee,  and  Missouri  to  East  St.  Louis,  111.,  and  the  ques- 
tion of  tmjust  discrimination  in  the  relationship  of  such  rates  as 
compared  with  rates  on  cottonseed  products  from  points  in  the  same 
cotton-producing  territory  at  which  cottonseed-oil  mills  are  located 
to  East  St.  Louis  and  to  points  beyond,  principally  in  Illinois,  Indi- 
ana, Ohio,  Michigan,  and  Wisconsin.  Complainant  owns  and  oper- 
ates a  cottonseed-oil  mill  at  East  St.  Louis,  purchasing  its  seed  from 
points  of  origin  referred  to,  and  contends  that  thcsaid  adjustment 
of  rates  therefrom  to  East  St.  Louis  and  destinations  beyond  on 
cottonseed  and  cottonseed  products  is  such  as  to  imduly  prejudice 
its  business  at  East  St.  Louis  and  to  prefer  cottonseed-oil  mills  at 
and  near  the  points  of  origin  of  the  cottonseed.  Much  stress  is  laid 
upon  an  example  of  comparison  embodied  in  petition,  as  follows: 

A  ton  of  cottonseed  shipped  from  Oklahoma  City  to  East  St.  Louis,  546  miles,  yields 
a  revenue  of  $4.70,  which  is  8.6  mills  per  ton-mile.    When  it  is  manufactured  into 
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tiie  ptodnct  »t  East  St.  LouiB  and  shipped  on  to  Peoria,  HI.,  for  example,  the  raiidt 
isaefoUoiwa: 

800  pounds  meal,  local  rate  5  cents,  equals 10.40 

790  pounds  hulls,  local  rate  5  cents,  equals 365 

300  pounds  oil,  local  rate  8)  cents,  equals 255 

40  pounds  linters,  local  rate  15  cents,  equals 06 

1,870  LOS 

Total  revenue,  cottonseed  and  product,  $5.78;  705  miles,  equals  8.1  mills  per  ton^ 
mile. 

If  the  same  product  m^  ves  direet  to  Peoria  from  Oklahoma  City,  the  result  is  as 
follows: 

800  pounds  meal,  rate  23}  cents,  equals $L88 

730  pounds  hulls,  rate  21  c^nts,  equals 1. 53 

300  pounds  oil,  rate  32}  cents,  equals 97 

40  pounds  linters,  rate  60  cents,  equals 24 

1,870  4. 62 

Equivalent  to  6.56  mills  per  ton-mile. 

It  is  \irged  that  this  example  is  fairly  illustrative  of  the  compara- 
tive results  of  shijmients  to  and  from  other  places  covered  by  the 
petition.  Complainant  also  contends  that  the  rate  on  the  raw  mate- 
rial should  not  be  higher  than  that  on  the  finished  product  or,  to  be 
more  definite,  that  cottonseed  should  not  take  a  higher  rate  than  that 
applied  to  cottonseed  meal  from  the  points  of  origin  in  the  cotton- 
growing  section  to  East  St.  Louis.  It  asks  reparation  on  various 
enumerated  shipments  moving  under  the  adjustment  of  rates  attacked 
as  unreasonable  and  discriminatory.  Defendants  deny  the  imreason- 
ableness  alleged. 

Subsequent  to  the  filing  of  this  complaint  there  were  filed  with  the 
Commission  four  separate  petitions  of  intervention  by  the  Oklahoma 
Cotton  Seed  Crushers'  Association  and  by  32  other  corporations 
operating  cottonseed-oil  mills  in  the  state  of  Oklahoma;  by  the  Little 
Rock  Merchants'  Freight  Bureau,  and  by  various  owners  and  opera- 
tors of  cottonseed-oil  mills  in  the  state  of  Arkansas.  Both  the  Okla- 
homa and  Arkansas  interveners  contend  that  carriers  already  afford 
to  East  St.  Louis  and  points  in  other  states  at  which  competing 
cottonseed-oil  mills  are  located  rates  on  cottonseed  out  of  Oklahoma 
and  Arkansas  which  permit  their  competitors  to  p\u*chase  seed  in 
the  two  states  named  at  prices  that  the  local  operators  can  not  afford 
to  meet  and  then  suocesrfully  compete  in  consuming  maiicets  on  the 
productsi  at  the  existing  rates  thereon. 

From  the  tariffs  on  file  here  we  are  unable  to  verify  a  rate  of  23.5 
cents  in  effect  at  the  time  of  this  complaint  which  would  result  in 
the  charge  of  $4.70  on  cottonseed  from  Oklahoma  City  to  East  St. 
Louis.  The  correct  rate  was  25  cents,  which  is  still  in  effect,  and 
which  would  result  in  a  charge  of  $5  per  ton  between  the  points 
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named.  We  are  also  finable  to  check  the  rates  shown  from  East 
St.  Louis  to  Peoria,  which  doubtless  were  proportions  allowed  the 
lines  beyond  East  St.  Louis  in  the  subdivision  of  the  through  rate. 
The  rates  shown  from  Oklahoma  City  to  Peoria  were  correct  on  date 
of  complaint  but  subsequently  were  increased  and  are  still  in  effect 
as  follows : 

Cents  per  100  pounds. 

Cottonseed  meal 26J 

Cottonseed  hulls 26J 

Cottonseed  oil 32J 

Cottonseed  linters ; 71 

These  rates  applied  to  the  products  of  a  ton  of  cottonseed,  as  above 
cited,  would  result  as  follows: 

800  pounds  meal,  rate  26)  cents,  eqiials $2. 12 

730  pounds  hulls,  rate26i  cents,  equals 1.934 

300  pounds  oil,  rate  32}  cents,  equals 975 

40  pounds  linters,  rate  71  cents,  equals 284 

1, 870  5. 313 

One  of  the  principal  contentions  in  a  somewhat  similar  case  now 
before  us,  Memphis  Freight  Bvre<m  v.  St.  X.  S.  W.  By.  Co.,  20  I.  C.  C. 
Sep.,  33,  is  that  rates  on  cottonseed  from  Arkansas  points  to  Mem- 
phis, Tenn.,  as  compared  with  rates  on  the  same  commodity  from 
the  same  points  of  origin  in  Arkansas  to  East  St.  Louis,  practically 
prohibit  the  movement  of  said  seed  from  Arkansas  points  to 
Memphis. 

The  record  discloses  that  at  tne  tune  of  tne  location  of  Uie  East 
St.  Louis  Cotton  Oil  Mill  at  East  St.  Louis,  111.,  in  1903,  the  present 
rate  adjustment  on  cottonseed  was  in  existence;  that  the  price  of 
the  seed  has  advanced  from  $7.50  in  1898  to  $28  per  ton  in  1909; 
also  that  the  average  cost  to  the  manufacturers  of  cottonseed  prod- 
ucts in  the  cotton-growing  section  in  moving  seed  from  the  various 
cotton  gins  by  rail,  wagon,  or  otherwise  to  the^mills,  distances  aver- 
aging about  50  miles,  is  about  $1.50.  Cottonseed  moves  almost 
entirely  during  the  months  of  October,  November,  and  December,  a 
small  quantity  moving  in  September  and  January,  and  it  is  handled 
with  more  dispatch,  on  account  of  the  likeUhood  of  damage  by  over^ 
heating,  than  is  necessary  to  move  the  products  which  are  trans- 
ported with  practically  no  susceptibility  to  damage  throughout  the 
year,  and  during  the  short  period  in  which  the  seed  must  move  it 
appears  that  carriers  experience  difficulty  in  furnishing  adequate 
equipment,  especially  so  when  the  seed  moves  greater  distances  than 
from  local  gin  points  to  near-by  mills. 

The  general  rule  is  that  manufactured  products  bear  higher  rates 
of  transportation  than  does  raw  material,  and  it  is  foimded  in  reason, 
because  ordinarily  tJxere  is  a  substantial  difference  between  the 
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value  of  the  one  and  that  of  the  other,  and  frequently  there  is  a 
greater  degree  of  risk  incident  to  the  transportation  and  care  of  the 
manufactured  product  than  of  the  raw  material.  The  practicei 
however,  is  not  universal,  and  is  departed  from  in  some  instances 
because  the  reasons  for  the  distinction  are  lacking,  and  in  other  cases 
because  of  countervailing  commercial  and  market  conditions  and 
considerations.  Within  the  last-named  class  of  exceptions  to  the 
general  rule  peihaps  would  fall  the  case  of  grain  and  grain  products, 
which  are  for  the  most  part  carried  at  the  same  rate.  A  frequent 
exception  to  the  first-named  class  is  in  cases  where  from  a  single 
raw  niaterial  like  cottonseed  there  are  several  resulting  distinct 
products  and  by-products,  widely  differing  in  value,  weight,  bulk,  and 
the  uses  to  which  they  are  put.  The  general  practice  referred  to 
more  nearly  universally  applies  with  respect  to  the  primary  or  prin- 
cipal product  or  products  than  to  the  secondary  products  or  by- 
products from  the  same  raw  material.  The  primary  purpose  of 
crushing  cottonseed  is  to  extract  the  oil,  which  is  by  far  the  most 
valuable  product,  and  the  rates  thereon  are  universally  higher  than 
on  the  cottonseed  from  which  it  is  produced.  Cottonseed  meal  and 
cake  are  approximately  of  the  same  value  as  the  seed,  and  are  gener- 
ally carried  at  the  same  or  only  slightly  lower  rates,  whereas  the 
lower  grade  by-products,  hulls,  and  linters,  are  transported  at  still 
lower  rates. 

Much  has  been  said  respecting  the  alleged  disadvantage  under 
which  complainant's  plant  at  East  St.  Louis  operates  by  reason  of  its 
greater  distance  from  the  points  of  origin  of  the  seed,  but  it  appears 
to  us  that  this  disadvantage  is  coimterbalanced  by  the  fact  that  its 
mill  is  located  at  East  St.  Louis  near  the  large  consuming  markets 
east  and  north  of  that  point;  that  the  seed  can  be  purchased  in  the 
cotton-^roifing  section  and  moved  to  its  mill  at  East  St.  Louis,  be 
there  manufactured  into  the  products  and,  because  of  this  dose 
proximity  to  the  points  of  consumption,  the  said  products  can  be 
shipped  on  to  the  consuming  points  with  more  f aciUty,  more  rapidity, 
and  more  satisfaction  than  from  mills  at  more  distant  points.  It  also 
has  an  advantage  over  the  mill  operators  in  the  cotton-growing  sec- 
tion by  reason  of  more  railroad  faciUties  from  East  St.  Louis  and 
cheaper  fuel  with  which  to  operate  its  mill.  The  interveners  in  this 
•case  also  contend  that,  inasmuch  as  cottonseed  is  one  of  the  small 
number  of  raw  materials  produced  in  the  south  for  which  adequate 
manufacturing  faciUties  have  been  established,  the  adjustment  of 
rates  ought  to  be  such  as  to  enable  the  mills  in  that  territory  to  crush 
them.  Respecting  both  of  these  contentions  it  is  not  the  duty  of 
this  Commission  to  equalize  the  profit  and  loss  results  of  competing 
operations  in  different  localities  by  overcoming  natural  and  com- 
mercial conditions  with  rate  adjustments. 
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The  rates  applicable  to  each  kmd  of  traffic  necessarily  must  be 
made  with  reference  to  the  facts, 'circumstances,  and  conditions 
governing  the  production,  transportation,  and  marketing  of  the 
respective  products,  and  in  this  case  we  are  unable  to  find  that  the 
charges  on  cottonseed  products  afford  a  strict  measure  for  the  reason- 
ableness of  the  rate  on  cottonseed. 

It  is  the  duty  of  the  Commission  to  see  that  rates  are  just  and 
reasonable  to  idl  parties  interested,  including  not  only  the  manu- 
facturers of  the  seed  at  the  respective  points  but  the  carriers  and  the 
consumers.  With  the  exception  perhaps  of  the  so-called  long-and- 
short-haul  provision  of  the  act,  the  law  has  not  undertaken  to  prescribe 
for  the  guidance  of  the  Commission  any  measure  of  reasonableness 
and  justness  of  the  rates  involved  and  we  are  therefore  left  to  the 
facts,  circumstances,  and  conditions  affecting  the  particular  traffic. 
In  the  light  of  these  we  do  not  find  the  rates  here  involved  to  be 
unreasonable,  unjust,  or  unduly  discriminatory. 

The  complaint  therefore  will  be  dismissed. 
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No.  2469. 
ANADAKKO  COTTON  OIL  COMPANY  ET  AL. 

V. 

CHISON,   TOPEKA  &  SANTA  Ffi   RAILWAY  COMPANY 

ET  AL. 


SubmUied  April  8, 1910,    Decided  December  12, 1910, 


late  on  cottonseed  oil  from  certain  Oklahoma  points  to  Galveston,  Tex.,  of  31) 
cents  found  unreasonable  to  the  extent  that  it  exceeds  27}  cents. 

ilate  on  cottonseed  oil  from  Ardmore,  Durant,  Madill,  and  Tishomingo,  Okla.,  to 
Galveston,  Tex.,  found  unreasonable  to  the  extent  that  it  exceeds  22}  cents. 

ilespectiBg  the  refining^in-transit  i»ivilege  at  Dallas,  Greenville,  Sherman,  and 
Fort  Worth,  Tex.,  on  oil  for  export  through  Galveston;  Held,  That  the  Commis- 
sion does  not  endeavor  to  establish  or  extend  transit  privil^es  in  the  absence 
of  <fiscrimination,  proof  of  which  in  this  case  is  wanting;  but  in  a  recent  tariff 
the  privilege  here  asked  for  apparently  has  been  granted. 

Present  rates  on  cottonseed  oil  from  Tishomingo,  Ardmore,  Durant,  Madill,  and 
Roff,  Okla.,  to  certain  points  in  Texas  found  unreasonable  to  the  extent  that 
they  exceed  the  rates  declared  reasonable  in  the  report. 

Blanket  rate  on  cottonseed  oil  from  all  the  remaining  Oklahoma  pcHnts  involved 
to  certain  Texas  points  found  imreasonable  to  the  extent  that  it  exceeds  the 
rate  named  in  the  report. 

Carriers  allowed  the  option  either  to  reduce  the  group  rates  on  cottonseed  oil  sub- 
stantially in  accordance  with  suggestions  niade  in  the  report,  retaining  the 
grouping,  or  to  comply  with  the  suggestions  of  changing  the  grouping  to  some 
extent. 

Defendants  allowed  ninety  days  within  which  to  present  a  scheme  of  rate  adjustment 
in  substantial  conformity  with  this  report. 

A  rate  reasonable  in  view  of  the  circumstances  and  conditions  when  it  is  estab- 
lished may,  in  course  of  time,  become  unreasonable  by  virtue  of  changed  cir- 
cumstances and  conditions.  It  is  manifestly  impracticable  for  the  carriers  or 
the  Commission  in  such  a  case  to  determine  at  what  exact  time  in  the  gradual 
process  of  changes  the  rate  becomes  unreasonable. 

Ndth^  does  it  seem  that  the  bona  fide  action  of  the  carriers  in  the  necessary 
exeidse  of  their  judgment  within  reasonable  limits  should  always  be  at  their 
peril  of  liability  for  reparation  for  the  difference  between  rates  initiated  upon 
their  judgment  and  later  changed  upon  the  j  udgment  of  the  Commission .  There- 
fore, the  awarding  of  reparation  by  no  means  necessarily  follows  the  reduction 
of  a  rate,  whether  by  the  voluntary  action  of  the  carriers  or  by  order  of  the 
CoTnTnifwion. 
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10.  Whatever  may  be  the  nature  of  the  ^ts,  circumstances,  and  conditions  appearing 
in  a  particular  case  where  reparation  is  involved ,  whether  on  account  of  exces- 
sive rates  or  by  reason  of  unjust  discrimination,  there  must  be  that  degree  of 
certainty  and  satisfeu^tory  conviction  in  the  mind  and  judgment  of  the  Com- 
mission as  would  be  deemed  necessary  under  the  well-estabUshed  principles  of 
law  as  a  basis  for  a  judgment  in  court.  Applying  these  principles  to  this  case 
the  report  herein  should  not  be  regarded  as  a  basis  for  reparation. 

Flynn,  Ames  cfe  Chamhers  for  complainants. 

Mariin  L.  Clardy,  James  C,  Jeffery,  Henry  G,  Herhd,  and  B,  M. 
Flippin  for  Missouri  Pacific  Railway  Company  and  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 

James  Hagerman  and  Joseph  M.  Bryson  for  Missouri,  Kansas  & 
Texas  Railway  Company. 

M.  L,  BeU,  Wallace  T.  Hughes,  and  E.  B.  Peirce  for  Chici^, 
Rock  Island  &  Pacific  Railway  Company;  Chicago,  Rock  Island  & 
Gulf  Railway  Company;  and  St.  Louis,  Kansas  City  &  Colorado 
Railroad  Company. 

Fred  H.  Wood  and  E.  B.  Peirce  for  St.  Louis  &  San  Francisco  Rail- 
road Company ;  St.  Louis,  San  Francisco  &  Texas  Railway  Company ; 
and  Chicago  &  Eastern  Illinois  Railroad  Company. 

A.  A.  Hurd  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company; 
Kansas  Southwestern  Railway  Company;  and  Leavenworth  & 
Topeka  Railway  Company. 

Harry  P.  Warner  for  Fort  Smith  &  Western  Railroad  Company. 

/.  i.  HoweU  for  Terminal  Railroad  Association  of  St.  Louis. 

Sidney  F.  Andrews  and  R.  Walton  Moore  for  Illinois  Central  Rail- 
road Company;  Mobile  &  Ohio  Railroad  Company;  Southern  Rail- 
way Company;  and  Yazoo  &  Mississippi  Valley  Railroad  Company. 

Herbert  J.  Campbell,  A,  R,  Bra^g,  and  J.  C.  Jeffery  for  Little  Rock 
Merchants'  Freight  Bureau,  intervener. 

Repobt  of  the  Commission. 

CLBBiENTS,  CommissHxyrwr: 

This  complaint,  brought  by  32  corporations  owning  and  operat- 
ing plants  for  the  manufacture  of  cottonseed  products  in  Oklahoma, 
filed  May  12,  1909,  attacks  as  unjust,  unreasonable,  and  unduly 
discriminatory  defendants'  rates  on  cottonseed  products,  including 
oil,  meal,  cake,  hulls,  and  linters,  from  points  at  which  said  plants 
are  located  to  practically  all  consuming  territory,  and  compares,  said 
rates  with  rates  on  these  commodities  from  points  in  otjher  states 
at  which  similar  plants  of  competitors  are  located  to  the  same 
destinations.  Complainants  indicate  the  reductions  they  seek  and 
ask  for  the  establishment  of  rules  governing  refining  in  transit  at 
Greenville,  Sherman,  Dallas,  and  Fort  Worth,  Tex.,  on  cottonseed 
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oiiginating  at  points  in  Oklahoma,  on  the  Chicago,  Rock  Island  & 
kcific,  the  Missouri,  Kansas  &  Texas,  the  St.  Louis  &  San  Fran- 
ICO,  the  Atdiison,  Topeka  &  Santa  Fe,  the  Fort  Smith  &  Western, 
dahoina  Central,  Wichita  Valley,  and  Midland  Valley  railroads, 
d  the  reduction  of  back-haul  charges  on  refined  cottonseed-oil 
oducts. 

A  petition  of  intervention  was  filed  by  the  Little  Rock  Merchants' 
*eight  Bureau,  alleging  in  effect  that  to  whatever  consuming  territory 
f  endants'  rates  on  cottonseed  products  from  Oklahoma  points  are 
duced,  said  consuming  pmnts  will  be  absolutely  closed  to  the  cotton- 
ed-oil  mills  in  Arkansas  because  of  the  keen  competition  now 
dsting  between  the  Arkansas  and  Oklahoma  mills  under  the  present 
Ijustment  of  rates. 

Defendants  deny  generally  that  the  rates  attacked  are  unreason- 
>le,  unjust,  or  unduly  discriminatory. 

Complainants  submit  as  evidence  of  alleged  discrimination  in  favor 
•  competitive  points  comparative  statements  of  mileage  and  per-ton- 
dle  earnings  and  insist  that  the  rates  from  Oklahoma  points  are  not 
istified  by  the  difference  in  mileage.  This  would  afford  a  more 
otent  argument  if  the  carriers  serving  the  Oklahoma  mills  were  the 
oly^  ones  also  serving  mills  of  competitors,  but  many  different  car- 
ters s^rve  them  from  different  territories  of  origin. 

Cincinnati,  Ohio,  appears  fairly  illustrative  of  the  points  east  of  the 
omplaining  territory.  The  rates  on  cottonseed  oil  to  Cincinnati 
rom  the  following-named  points  are: 


From— 


denmhis,  Tenn 

-ittle  Bock,  Ark 

fort  Smith.  Ark 

SastecD  Okuhoma  points,  averaging 

3«Qtial  and  western  OUanoma  points,  avenging 


Distance. 

Bate. 

Mttet, 

CenU, 

494 

17 

627 

21 

767 

25 

800 

28 

900 

40 

Bevenue 
per  ton- 
mile. 


Mm, 
6.88 
6.60 
6.60 

7 
8.89 


It  will  be  noted  that  contrary  to  the  ordinary  practice  or  rule  the 
rates  or  earnings  per  ton-mile  are  somewhat  greater  for  ]the  longer 
distances,  that  is,  from  points  in  Oklahoma  to  Cincinnati,  than  for  the 
shorter  distances  from  points  of  origin  in  Arkansas  and  eastern  Okla- 
homa, but  it  is  well  known  that  rates  in  the  territory  adjacent  to  the 
Mississippi  River  are  influenced  by  water  competition,  Memphis 
Cotton  OH  Co.  V.  7.  C.  B.  R.  Co.,  17  I.  C.  C.  Rep.,  313,  and  as  the  dis- 
tance from  the  river  increases  the  influence  of  this  competition 
diminishes. 

With  reference  to  the  alleged  excessive  rates  to  the  west,  as  com- 
pared with  rates  principally  from  Arkanscus  points,  complainants 
claim  that  rates  from  the  following  places  are  fairly  illustrative  of 

2Dl.ac.B€p. 


46 


INTEB8TATB  COMBiBBGE  COMMISSION  BEPOBTS. 


their  contention,  viz..  Little  Rock  and  Fort  Smith  as  points  of  origin, 
and  Kansas  City,  Mo.,  and  Denver,  Colo.,  as  points  of  destination. 
To  Kansas  City  the  distance  from  Little  Rock  is  483  miles,  and  from 
Fort  Smith,  328.  THe  average  distance  from  Eufaula,  Muskogee, 
Sallisaw,  and  Wagoner,  in  eastern  Oklahoma,  to  Kansas  City,  is  about 
266  miles.  The  average  distance  from  the  remaining  points  in  central 
and  western  Oklahoma  to  Kansas  City  is  about  417  miles.  To  Denver 
Colo.,  the  distance  from  Little  Rock  is  1,097  miles  and  from  Fort 
Smith,  877.  The  average  distance  from  the  eastern  Oklahoma  points 
to  Denver  is  about  936  miles,  and  from  the  central  and  western  Okla- 
homa points,  about  778  miles. 

A  blanket  rate  of  17  cents  applies  on  cottonseed  meal  and  cake 
from  all  of  these  points  of  origin  to  Kansas  City,  and  3Q  cents  to 
Denver.  The  per^ton-mile  revenue  to  Kansas  Gty  from  Little  Rock 
is  7.04  miUs  i£nd  from  Fort  Smith  1.037  cents,  whereas  upon  the 
average  mileage  from  all  the  Oklahoma  points  the  per^ton-mile 
revenue  is  8.64  miUs.  To  Denver  from  Little  Rock  the  per-ton-mile 
revenue  is  5.46;  from  Fort  Smith,  6.84;  and  upon  the  average  mile- 
age from  all  Oklahoma  points  the  per-ton-mile  revenue  is  about  7.49. 

A  somewhat  similar  colnparison  to  the  above  with  respect  to  the 
rates  applicable  to  these  and  the  other  products  here  involved  except 
oil  shows  about  the  same  relative  adjustment.  We  do  not  find 
upon  the  facts  appearing  that  the  rates  independently  considered 
or  their  relative  adjustment  applicable  to  these  products  other 
oil  are  imjust  or  unreasonable. 

The  rates  on  cottonseed  oil  to  Kansas  City  are  as  follows: 


Froni— 


Dtatance. 

Rate. 

Mttet, 

Genu. 

484 

90 

483 

20 

328 

16 

238 

16 

201 

16 

254 

20 

RCTCIlQf 

per  ton* 
mUe. 


MemphlSiTenn. 
LltUe  Rook,  Ark 
Fort  Smith,  Aric. 
Wagoner,  OUa. . 
8alll»w,Ok]a... 
Muskogee,  Okla. 


CemU, 
a827 
a828 
a97B 
1.345 
1.000 
1.575 


From  the  remaining  points  in  Oklahoma  the  average  distance  is 
about  415  miles  and  a  blanket  rate  of  25  cents  is  in  effect,  which  makes 
an  average  per-ton-mile  yield  of  about  1.202  cents.  The  distances  in 
this  group  vary  considerably.  For  instance,  from  Frederick  to 
Kansas  City  is  529  miles,  making  the  per-ton-mile  revenue  9.45  millSi 
whereas  the  distance  from  Gushing  is  about  280  miles,  yielding  a  per- 
ton-mile  revenue  of  1.786  cents. 

Resulting  from  the  fact  that  most  of  the  Oklahoma  points  of  origin 
are  grouped  under  a  common  rate  on  cottonseed  oil  moving  to  Elansas 
City,  the  earnings  per  ton-mile  vaiy  considerably  on  account  of  the 
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)renc6s  in  di^ances.  The  reasons  for  the  establishment  of  this 
ip  at  a  common  rate,  regardless  of  differences  in  distances  do  not 
3ar,  because  the  reasonableness  of  this  grouping  has  not  been  dial- 
ed and  the  grouping  has  not  been  attacked.  Only  the  rate  from 
group  is  called  in  question.  While  the  rate  from  some  of  the  more 
Eint  points  in  the  group,  if  separately  considered,  would  be  regarded 
easonable,  it  is  our  conclusion  that  the  rate  as  appUed  from  all 
its  in  the  group  is  upon  the  whole  somewhat  excessive  and  that 
e  points  to  which  the  25-cent  rate  now  applies  are  to  be  continued 
group  carrying  a  blanket  rate,  the  said  rate  therefrom  to  Kansas 
'  should  not  exceed  20 J  cents  per  100  pounds,  and  that  the  rate 

0  cents  from  Muskogee  to  Kansas  City,  if  this  point  is  not  to  be 
aded  in  the  group  referred  to,  should  be  reduced  not  to  exceed 
:  cents,  and  that  the  rate  of  16  cents  now  applying  from  Sallisaw 

Wagoner  should  not  exceed  in  the  case  of  Sallisaw  14.2  cents, 
in  the  case  of  Wagoner  11.6  cents.  Or  in  the  case  of  the  25-cent 
iket  rate,  if  the  carriers  prefer  to  discontinue  the  grouping  there- 
er,  the  rate  to  K!ansas  Qty  from  the  nearer  points.  Gushing,  for 
ance,  a  distance  of  280  miles,  should  not  exceed  14  cents,  and  for 
longer  distance,  from  Frederick,  for  instance,  523  miles,  the  rate 
iild  not  exceed  24.8  cents.  The  rates  from  the  other  points  of 
jdng  distances  to  be  graded  accordingly. 

he  distance  to  Galveston  from  Fort  Smith,  the  latter  stated  by 
Lplainants  as  an  illustrative  point  in  Arkansas,  is  562  miles,  and 
rate  on  cottonseed  oil  between  these  points  is  26^  cents,  which 
ds  a  per-ton-mile  revenue  of  9.34  nulls.  To  Galveston  from 
'aula,  Muskogee,  Sallisaw,  and  Wagoner,  an  average  distance  of 
ut  541  miles,  the  present  rate  of  26^  cents  on  oil  makes  an  average 
id  of  about  9.70  nulls  per  ton-mile,  and  from  Ardmore,  Durant, 
dill,  and  Tishomingo,  an  average  distance  of  about  421  miles,  the 
sent  rate  of  26^  cents  yields  a  per-ton-mile  revenue  of  about  1.2 
ts.  The  average  distance  from  the  remaining  Oklahoma  points 
Galveston  is  about  562  miles,  and  the  rate  appUcable  thereto  is 

1  cents,  making  the  average  per-ton-mile  yield  about  1.145  cents, 
^e  find  that  on  cottonseed  oil  the  rate  from  Oklahoma  points 
w  charged  31  ^  cents  is  excessive  and  unreasonable  to  the  extent 
it  it  exceeds  27^  cents,  and  that  the  rate  from  Ardmore,  Durant, 
idUl,  and  Tishomingo  is  excessive  and  unreasonable  to  the  extent 
it  it  exceeds  22^  cents. 

Respecting  the  refining-in-transit  privilege  at  Dallas,  Greenville, 
ennan,  and  Fort  Worth,  Tex.,  on  oil  for  export  through  Galveston 
d  "back-haul  charges"  on  the  refined  cottonseed-oil  products,  it  is 
oper  to  say  that  the  Commission  does  not  endeavor  to  establish 
extend  transit  privileges  in  the  absence  of  discrimination,  proof  of 
lich  in  this  case  is  wanting,  and  regarding  the  back-haul  charges 
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on  the  refined  products  no  evidence  whatever  was  introduced  as 
justifying  any  reducticm  in  the  present  charges.  However,  in  F.  A. 
Leland's  Tariff,  I.  C.  C.  747,  effective  September  1, 1910,  the  privileges 
here  asked  for  apparently  have  been  granted  under  the  following 
provisions: 

ShipmentB  of  crude  cottonseed  oil  may  be  stopped  for  refining  purposes  at  any  inter> 
mediate  refining  point  when  originating  at  points  in  Oklahoma,  with  additional  charge 
of  one  (1)  cent  per  100  poimds»  with  a  minimum  of  $5  per  car  for  such  stops;  outbound 
movement  to  be  refined  cottonseed  oil  and  foots  or  soap  stock  only. 

The  time  for  st(q>-over  shall  be  limited  to  90  days.    *    *    ♦ 

There  appears  to  be  no  through  rates  established  from  Arkansas 
points  on  cottonseed  oil  to  Dallas,  Greenville,  Sherman,  and  Fort 
Worth,  Tex. 

The  mileage,  rates,  and  per-ton-mile  revenue  from  five  of  the 
Oklahoma  points  are  as  follows: 


jfrom— 


TWiomlngo. 

Do 

Do 

Do 

Aidmore.... 

Donnt 

Mftdlll 

Rofl 


To- 


•1 


DallM. 

QreenvUle... 

Shennan 

Fort  Worth. 
Shennan.... 

do 

do 

do 


Dtetanoe. 

Rat0. 

MUet. 

Onitt. 

163 

10 

142 

16 

09 

16 

138 

16 

66 

19 

30 

11 

41 

11 

81 

22 

Per- 

toD-mlk 

yield. 


Ontff. 
1.963 
2.254 
3.232 
2.319 
4.767 
7.833 
5.866 
5.432 


We  find  these  rates  to  be  unreasonable  and  imjust  to  the  extent 
that  they  exceed  the  following: 


From— 

To- 

Rate  per 

100 
poonda. 

TfahmninffO 

Pallm 

m 

10 

i«^mgo_... 

OreeaviUe 

Do 

Sbermaii 

■ 

Do 

Fort  Worth 

7.1 

Aidmore 

Shenxiaii t  r  t 

Durant ---........ 

do 

7.1 

Kadlll 

do 

7.1 

Rofl 

do 

7.1 

* 

There  is  a  blanket  rate  from  all  of  the  remaining  Oklahoma  points 
involved  to  these  four  Texas  points  of  25  cents  per  100  poimds,  the 
distance  ranging  from  71  miles  to  330  miles,  yielding  per-ton-mile 
revenue  of  from  1.515  to  7.042  cents.  The  average  distance  is  about 
223  miles,  which  results  in  an  average  per-ton-mile  revenue  of  about 
2.3  cents,  which  we  find  to  be  unreasonable  to  the  extent  that  it 
exceeds  a  rate  of  16|  cents.  However,  if  defendant  carriers  perfer 
to  not  retain  these  points  of  origin  in  a  group  imder  one  rate,  the 
said  points  may  have  applied  thereto  graded  rates,  ranging  from  7.1 
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ts  applicable  to  the  shorter  distanceis — Durant,  for  mstancei 
miles  from  Greenyille — ^wfaich  will  yield  a  per-ton-mile  revenue  of 
»ut  2  cents,  and  16^  cents,  applicable  to  the  longer  distances — 
iton,  for  instance,  330  miles  from  Greenville — which  will  yield  a 
-ton-mile  revenue  of  about  1  cent. 

« 

Vhile  the  groupings  above  stated  and  referred  to  are  not  com- 
ined  of,  we  are  satisfied  that  the  rates  from  many  of  the  points 
olved  are  unjust  and  unreasonable  as  indicated.    However,  we 

inclined  to  leave  the  option  to  the  carriers,  either  to  reduce  the 
up  rates  substantially  in  accordance  with  our  suggestions,  retain- 

the  grouping,  or  to  comply  with  the  suggestions  of  changing  the 
uping  to  some  extent.  Therefore  we  have  concluded  not  to  make 
[efinite  order  here,  but  will  give  the  carriers  a  reasonable  time  in 
Lch  to  readjust  these  rates  by  one  method  or  the  other,  in  substan- 
[  accordance  with  oiur  conclusions.  The  defendants  will  be  allowed 
ety  days  from  the  date  hereof  within  which  to  present  to  the  Ck)m- 
mon  for  its  consideration  as  a  compliance  with  these  suggestions, 
K^heme  of  rate  adjustment  in  substantial  conformity  therewith, 
e  case  will  be  held  for  that  period,  after  the  expiration  of  which 

win  make  such  order  as  may  be  deemed  appropriate. 
^Complainants  conclude  their  petition  as  follows: 

dmplainants  further  pray  that  the  Commission  will  after  ascertaining  and  declaring 
just  and  reasonable  rate  on  cottonseed  products  retain  this  cause  for  further  hearing 
i  permit  each  of  the  complainants  to  offer  evidence  showing  to  the  Commission 

amount  of  frdght  which  the  said  defendants  have  charged  each  of  said  com- 
Inants  in  excess  of  a  just  and  reasonable  charge,  and  that  upon  said  showing  that 

Commission  will  award  reparation  to  each  of  said  complainants  for  such  unjust 
I  unreasonable  excess  of  charge. 

An  award  of  the  Commission  in  reparation  of  damages  resulting 
>m  a  violation  of  the  act  to  regulate  commerce  is  not  enforceable 

such,  but  in  a  suit  in  court  for  such  damages  the  findings  and 
der  of  the  Conmiission  are  prima  facie  evidence  in  support  thereof. 

follows  that  the  Commission  is  not  justified  in  awarding  damages 

any  case  except  on  a  basis  as  certain  and  definite  in  law  and  in 
ct  as  is  essential  to  the  support  of  a  final  judgment  or  decree  requir- 
g  the  payment  of  a  definite  sum  of  money  by  one  party  to  another. 
The  standard  of  the  law  by  which  the  validity  of  any  rate  as 
fected  by  its  amount  is  determined,  is  not  more  definite  than  that 

must  be  reasonable  and  just.  The  test  of  reasonableness  can  be 
)pfied  only  by  reference  to  and  upon  consideration  of  all  pertinent 
^ts,  circumstances,  and  conditions  affecting  the  rate  in  effect  at  any 
Eurticular  time.  In  the  nature  of  the  case  there  can  be  no  rule  or 
recess  whereby  the  definite  absolute  maximum  limit  of  reasonable- 
ess  in  the  amount  of  a  rate  can  be  fixed  with  the  certainty  of  a 

0 

emonstration. 
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• 

The  law  imposes  upon  the  carriers  the  duty  of  initiating  their  ratea, 
imder  the  injunction  of  the  statute  that  they  shidl  be  reasonable  and 
just.  In  the  performance  of  this  duty  by  the  carriers  they  must  exer- 
cise judgment  and  discretion  by  a  like  resort  to  existing  facts,  circum- 
stances, and  conditions  in  the  first  instance,  just  as  the  Commission 
must  later  do  when  the  rates  are  brought  in  question  before  it«  The 
carriers  are  presumed  to  act  in  good  faith  in  their  exercise  of  discretion 
and  judgment  under  this  somewhat  indefinite  standard  of  the  statute 
in  its  practical  application,  and  therefore  rates  established  by  the 
carriers  can  not  be  condemned  except  upon  investigation  and  full 
hearing.  A  rate  reasonable  in  view  of  the  circumstances  and  condi- 
tions when  it  is  established  may  in  coiurse  of  time  become  unreasonable 
by  virtue  of  changed  circumstances  and  conditions.  It  is  manifestly 
impracticable  for  the  carriers  or  the  Commission  in  such  a  case  to 
determine  at  what  exact,  time  in  the  gradual  process  of  changes  the 
rate  becomes  unreasonable.        ^ 

In  the  matter  before  us  it  appears  that  some  of  the  rates  between 
many  of  the  points  involved  were  formerly  higher  than  at  present, 
and  the  situation  here  fairly  illustrates  what  has  taken  place  else- 
where in  reductions  from  time  to  time  in  rates  as  the  density  of  traffic 
increases  with  that  of  population  and  business  devdopment  in  a  new 
and  growing  community.  It  would  be  a  manifestly  harsh  rule  that 
would  assume  a  rate  now  condemned  as  unreasonable  to  have  been 
so  for  a  period  of  two  years,  or  that  of  the  statute  of  limitations,  in 
the  past  as  a  basis  for  the  payment  of  money  by  the  carriers  on  past 
shipments,  especially  when  no  complaint  had  been  made  against 
them  within  that  period.  Certain  it  is  that  the  law  establishes  no 
such  presumption,  nor  is  it  a  necessary  sequence  that  the  jhte  has 
been  imreasonable  for  any  period  in  the  past.  Neither  does  it  seem 
that  the  bona  fide  action  of  the  carriers  in  the  necessary  exercise  of 
their  judgment  within  reasonable  limits  should  always  be  at  their 
peril  of  liability  for  reparation  for  the  difference  between  rates 
initiated  upon  their  judgment  and  later  changed  upon  the  judgment 
of  the  Commission.  Therefore  the  awarding  of  reparation  by  no 
means  necessarily  follows  the  reduction  of  a  rate,  whether  by  the 
voluntary  action  of  the  carriers  or  by  order  of  the  Commission. 
When  a  rate  is  advanced  and  the  increased  rate  is  condemned  by  the 
amoimt  of  the  advance,  a  much  more  satisfactory  Jbasis  for  an  award 
of  reparation  is  afforded  than  in  a  case  like  the  one  before  us,  where 
so  far  as  changes  have  occurred  they  have  been,  at  least  for  the  most 
part,  reductions  in  a  territory  where  changes  in  conditions  have  taken 
place  which  contribute  in  greater  or  less  degree  to  a  present  showing 
of  unreasonableness  in  existing  rates.  Again  our  records  show  in 
many  instances  that  rates  have  long  remained  in  the  tariffs,  some- 
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s  without  frequent  occasion  on  the  part  of  shippers  to  use  them, 
when  traffic  has  been  offered  to  which  they  were  applied  they 
5  not  only  been  challenged  by  the  shipper  as  unreasonable,  but 
;eded  to  be  so  by  the  carriers  and  clearly  so  found  by  the  Com- 
ion  by  comparison  with  other  rates  and  by  other  suitable  tests, 
orders  for  reparation  have  followed. 

16  reference  to  particular  circumstances  and  conditions  in  the 
(OS  of  cases  just  mentioned  is  not  an  intimation  that  awards  of 
ration  are  to  be  confined  to  such  cases.  It  is  intended  only  to 
:e  clearer  our  view  that  whatever  may  be  the  nature  of  the  facts, 
imstances,  and  conditions  appearing  in  a  particular  case  where 
ration  is  involved,  whether  on  accotmt  of  excessive  rates  or  by 
on  of  unjust  discrimination,  there  must  be  that  degree  of  cer- 
ty  and  satisfactory  conviction  in  the  mind  and  judgment  of  the 
imission  as  would  be  deemed  necessary  under  the  well-established 
ciples  of  law  as  a  basis  fot  a  judgment  in  coxirt.  Applying  these 
ciples  to  the  case  before  us,  it  remains  to  be  said  only  that  our 
)rt  herein  will  not  be  regarded  as  a  basis  for  reparation. 

LCLCBcp. 
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No.  1136. 

JAMES  H.  MINDS  AND  JUUA  A.  MATZ,  TRADING  AS  THE 

BULAH  COAL  COMPANY, 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 


No.  1137. 

JAMES  H.  MINDS,  SURVIVING  AND  LIQUIDATING  PARTNER 
OF  JAMES  H.  MINDS  AND  WILLIAM  J.  MATZ,  LATELY 
TRADING  AS  THE  BULAH  COAL  COMPANY, 

V. 

SAME. 


SubmiUed  February  1, 1909.    Decided  December  5, 1910, 


Upon  complaint  that  the  defendant's  syBtem  of  rating  mines  and  distributing  its 
coal-car  equipment  is  discriminatory,  it  is  so  found,  and  BUhdale  Coal  <JBr  Coh$ 
Co.  v.  P.  R,  R.  Co,,  19  I.  C.  C.  Rep.,  356,  and  the  other  cases  in  that  group  ci 
cases,  are  cited  and  reaffirmed.  The  question  of  damages  is  reserved  for  further 
argument. 

H.  W.  Moore,  Oearge  M.  Boads,  John  H.  Minds,  William  H.  Pat- 
terson, David  L.  Erehs,  and  James  H.  Gleason  for  complainaiits. 

Francis  I,  Oowen,  Oeorge  V.  Massey,  and  Murray  db  O'LaughUn 
for  defendant. 

Repobt  of  the  Commission.      * 

Hablak^  Commissioner: 

On  or  about  April  12^  1904,  a  member  of  the  copartnership  that 
filed  the  first  of  these  two  complaints  died,  and  his  place  in  the  firm 
was  taken  by  his  widow.  This  change  in  interest  is  the  explanation 
of  the  two  complaints;  the  first  one  prays  for  damages  in  the  simi  of 
$80;174.60,  alleged  to  have  been  sustained  prior  to  that  date,  and 
the  second  demands  an  award  in  the  smn  of  $76,226.99  for  damages 
alleged  to  have  been  suffered  after  that  date.  The  claims  in  each 
case  are  based  upon  the  allegation  that  the  defendant  was  guilty  of 
unjust  discriminations  against  the  complainants  in  tliie 
of  its  coal-car  equipment  during  the 
plaints  and  also  failed  to  fumidx  tlii 


BT7IAH  COAL  CO.  V.  PENNBTLYAKIA  B.  B.  GO.  58 

supply  of  cars.  We  are  also  asked  to  require  the  defendant  here- 
after to  furnish  the  complainants,  in  the  daily  distribution,  with 
tiieir  just  proportion  of  its  available  coal-car  equipment,  that 
proportion  to  be  ascertained  by  the  physical  output  capacity  of  the 
mines  served  by  the  defendant,  without  regard  to  their  so-called 
commercial  capacity. 

This  question  in  all  of  its  aspects  was  fully  considered  in  HitU^ 
dak  Coal  dk  Coke  Co.  v.  P.  R.  B.  Co.,  19  I.  C.  C.  Rep.,  356;  Jacohy 
dk  Co.  V.  P.  B.  B.  Co.f  19  L  C.  C.  Rep.,  386;  and  the  other  cases 
there  referred  to  and  which  were  disponed  of  at  the  same  time.  It 
will  not  be  necessary  therefore  again  to  consider  it  here.  It  will 
suffice  to  say  that  we  find  upon  this  record  that  the  defendant,  during 
the  period  covered  by  these  actions,  was  guilty  of  an  undue  and  unjust 
discrimination  against  the  complainants,  by  reason  of  the  enforcement 
of  the  rules  then  in  effect  for  the  distribution  of  its  available  coal 
cars  among  the  minmg  operations  that  it  served;  and  an  order  mthat 
r^ard  will  be  entered  herein  substantially  similar  to  the  orders 
entered  in  the  cases  above  mentioned.  As  those  orders  require  the 
defendant  to  put  in  effect  for  the  future  a  non-discriminatory  system 
of  car  distribution  no  further  order  in  that  regard  need  be  entered 
here. 

In  addition  to  the  damages  alleged  to  have  been  suffered  by  the 
complainants  by  reason  of  the  defendant's  rules  of  distribution, 
there  are  one  or  two  other  matters  that  must  be  mentioned.  The 
mine  of  these  complainants,  known  as  Webster  No.  4,  is  in  the  vicinity 
of  the  operations  involved  in  J(icohy  dh  Co,  v.  P.  B.  R.  Co.,  svpra,  and  is 
connected  by  a  switch  track  with  the  defendant's  Moshannon  branch. 
It  produces  a  superior  quality  of  soft  coal  that  is  used  for  steaming  and 
forging  purposes  and  also  as  a  domestic  coal;  it  is  in  good  demand 
and  brings  a  high  price  in  the  markets  of  consumption.  The  tip- 
ple, miTimg  machineiy,  and  the  general  development  of  the  mine  were 
designed  for  a  shipping  capacity  of  from  1,000  to  1,200  tons  of  coal 
per  working  day.  Its  capacity,  as  rated  by  the  defendant  in  1906, 
was  16  thirty-five  ton  cars  per  day,  or  560  tons,  indicating  a  maxi- 
mum monthly  output  of  14,000  tons.  At  the  same  time  the  defend- 
ant rated  Eureka  Mine  No.  7,  about  half  a  mile  distant  on  the  same 
mineral  and  surface  estates  and  belonging  to  the  Berwynd-White 
Coal  ^iniTig  Company,  at  14  cars  per  day.  Although  defendant 
gave  the  two  mines  about  the  same  rated  capacity,  the  latter  mine 
seems  to  have  received  not  only  a  more  substantial  and  regular 
supply,  but  a  larger  niunber  of  cars  each  month.  On  that  point 
the  d^ense  interposed  is  that  the  petitioners  received  their  fair 
proportion  of  the  entire  number  of  cars  distributed  on  the  Tyrone 
division,  and  therefore  have  no  ground  for  complaint.    A  similar 
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defense  was  made  in  HilUdale  Coal  <b  Coke  Co.  v.  P.  R.  B.  Co.f 
supra,  but  we  there  held  that  under  the  law  a  shipper  has  the  right 
not  only  to  receiye  its  fair  and  full  proportion  and  use  of  a  carrier's 
equipment  and  faciUties,  but  may  protest  against  the  giving  to  a 
competitor  of  a  supply  of  cars  in  excess  of  his  fair  and  just  propor- 
tion. We  repeat  that  principle  here.  It  is  one  of  great  importance 
in  coal-mining  operations,  as  all  will  agree  w1k>  have  looked  into  such 
matters.  One  of  the  evils  Ijing  at  the  root  of  the  trouble  is  that  the 
mine  that  has  a  larger  and  more  constant  supply  of  cars  may  not 
only  be  operated  at  less  cost,  but,  what  is  equally  if  not  more  impor- 
tant, such  a  mine  is  able  to  attract  miners  from  the  other  mines 
because  of  the  assurance  it  gives  of  a  more  constant  opportimity  to 
earn  a  daily  wage. 

The  greater  regularity  of  the  car  supply  made  available  to  the 
Berwynd-White  Coal  Mining  Company  operations,  as  is  pointed  out  in 
Jacoly  db  Co.  v.  P.  B.  B.  Co.,  supra,  is  partly  explained  by  the  fact  that 
that  company  not  only  owned  a  large  supply  of  private  cars,  but  had 
railway-fuel  contracts  which,  under  the  rules  for  distribution  then  in 
effect,  resulted  in  giviag  it  a  large  and  regular  number  of  assigned 
cars.  This  discrimination,  as  was  pointed  out  in  the  cases  referred 
to,  resulted  from  the  rules  then  in  effect  and  need  not  be  further 
considered  here.  In  this  connection  it  may  be  well  to  say  that  the 
complainants  predicate  a  part  of  their  damages  upon  the  fact  that  in 
1902  the  defendant  sold  1,000  of  its  system  coal  cars  to  the  Berwynd- 
White  Coal  Mining  Company,  500  to  the  Keystone  Coal  &  Coke  Com- 
pany, and  700  to  the  Ellsworth  Coal  Company.  The  defendant 
meets  this  claim  by  asserting  that  if  these  cars  had  been  retained  as 
system  cars  they  would  have  added  to  the  car  supply  of  the  com- 
plainants during  the  time  in  question  only  a  fraction  of  a  car  per  day. 
We  have  not  verified  this  assertion,  but  any  damage  resulting  from 
the  sale  by  the  defendant  of  a  portion  of  its  own  equipment  to  other 
coal  companies  is  substantially  covered  by  our  finding  that  the 
proper  practice  in  the  distribution  of  all  available  cars  was  to  coimt 
all  assigned  cars  against  the  equipment  of  the  mine  receiving  them. 

The  complainants  characterize  as  a  special  discrimination  against 
their  mine  the  fact,  as  is  alleged,  that  they  repeatedl^had  great  diffi- 
culty in  getting  the  trainmen  and  agents  of  the  defendants  to  place 
on  their  siding  and  at  their  tipple  the  cars  that  had  been  assigned 
for  deUvery  to  them.  It  is  said  that  the  cars  were  frequently  left  at 
the  foot  of  the  siding  and  that  the  complainants  had  to  pull  th^n 
into  place  with  mules.  It  is  also  said  that  the  cars  were  frequently 
delivered  so  late  in  the  morning  as  not  to  leave  them  available  during 
that  day,  and  that  cars  delivered  late  in  the  day  were  not  infrequently 
charged  against  that  day's  quota  of  caars  and  against  the  quota  of  the 
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followmg  day  as  well.  On  these  matters,  however,  we  do  not  find  a 
sufficient  basis  in  the  record  for  affirmative  conclusions  or  anything 
to  indicate  that  the  complainants,  in  those  respects,  were  put  by  the 
defendants  on  any  less  favorable  basis  than  their  competitors. 

Another  fact  which  is  made  a  groimd  for  a  claim  of  damages  is  that 
in  1903  the  complainants  asked  the  privilege  of  purchasing  certain 
cars  for  use  in  transporting  €oal  from  their  xnine,  but  were  informed 
by  the  defendant  that  they  were  discouraging  the  use  of  new  individ- 
ual car  contracts.  Later  the  complainants  negotiated  for  the  pur- 
chase of  100  wooden  gondola  cars,  which  at  that  time  were  in  actual 
iffle  in  the  transportation  of  coal  by  another  mining  company  over  the 
lines  of  the  defendant;  but  the  defendant  declined  to  permit  their 
use  by  the  complainant  on  the  groimd  that  the  cars  were  not  up  to 
standard.  The  negotiations  were  therefore  not  carried  to  a  conclu- 
sion, but  apparently  the  cars  were  still  in  use,  when  these  complaints 
were  filed,  for  the  transportation  of  coal  by  the  defendant  for  other 
ahippers.  Later  there  was  some  controversy  with  respect  to  the 
use  of  25  new  steel  cars  purchased  by  the  complainants  for  their  own 
use,  but  which  were  kept  temporarily  out  of  service,  pending  some 
dispute  between  the  complainants  and  the  defendant  with  respect  to 
the  t^ms  of  the  contract  covering  their  use  as  private  cars. 

While  there  are  also  other  things  shown  of  record  which  put  the 
defendant  on  explanation  and  properly  subject  it  to  just  criticism, 
the  only  point  upon  which  the  record  affords  a  sufficient  basis  for 
affirmative  findings  grows  out  of  the  rules  and  system  then  in  effect 
for  the  distribution  of  available  equipment  among  the  various  coal 
mining  operations.  We  have  x^ondemned  that  system  in  the  cases 
hnetofore  alluded  to  and  found  it  to  be  imduly  and  imjustly  dis- 
criminatory, and  we  have  so  foimd  here.  But  as  was  the  case  with 
those  proceedings  we  desire  further  light  on  the  amoimt  of  the 
damages  thus  sustained.  The  latter  question  will  therefore  be  set 
for  further  argiunent  at  the  time  when  the  same  question  is  argued 
in  the  group  of  cases  heretofore  mentioned.  The  special  reasons  for 
entering  upon  the  consideration  of  the  question  of  damages  in  these 
cases  have  been  explained  in  HiUsdale  Coal  <b  Coke  Co.  v.  P.  R.  R. 
Oo.,  19  I.  C.  C.  Rep.,  366. 

An  order  will  be  entered  in  accordance  with  these  conclusions. 

pROUTT,  Commiesioner,  dissenting:  Without  restating  my  views  in 
this  proceeding  I  desire  it  to  be  imderstood  that  my  dissent  in  the  case 
last  cited  is  equally  applicable  here.  In  that  dissent  Commissioner 
Clements  joined.  It  is  the  desire  also  of  Commissioner  Lane  to  be 
imderstood  as  entertaining  in  this  proceeding  the  same  views  respect- 
ing the  lawful  basis  for  rating  mines  for  the  distribution  of  coal  cars 
that  are  expressed  in  his  dissenting  opinion  in  the  case  last  mentioned. 
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No.  2946. 

IMPERIAL  WHEEL  COMPANY 

t?. 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 

COMPANY  ET  AL. 


SubmitUd  December  1, 1910.    Decided  December  5, 1910. 


Upon  complaint  that  the  defendant  refuses  to  make  a  connection  with  the  petitioner's 
spur  track  leading  to  its  plant  and  to  operate  the  track  except  upon  condition  that 
the  petitioner  ehaH  first  release  it  from  liability  for  loss  and  damage  by  fire  on  the 
premises  caused  by  sparks  and  coals  from  the  defendant's  locomotives  while  on 
the  spur  track;  Eeld,  That  if  the  defendant  goes  beyond  its  common-law  duty 
as  a  carrier  and  imdertakes  to  operate  a  spur  track,  doing  this  for  the  convenience 
of  the  ahipper,  and  in  this  case  without  additional  charge,  such  a  requirement  on 
its  part  is  not  unreasonable.  It  has  no  control  over  the  complainant's  premises 
and  can  not  police  them  or  take  other  steps  to  avoid  the  danger  of  fire.  Under 
such  circumstances  it  may  protect  itself  against  the  hazard  of  fire  and  consequent 
loss  and  damage  to  the  petitioner's  property  by  attaching  reasonable  conditions 
to  its  imdertaking  to  operate  the  spur  track. 

W.  T.  Young  and  Alex.  H.  Rowed  for  complainant. 
Martin  L.  Cla/rdy,  James  0.  Jeffery,  and  H.  G.  Herhd  for  St.  LouiB, 
Iron  Mountain  &  Southern  Railway  Company. 

Report  of  the  Commission. 

Hablan,  Commissioner: 

The  factory  of  the  complainant  at  Pine  Bluff,  in  the  state  of  Aricanr 
sas,  is  connected  by  a  spur  track  with  the  main  line  of  the  St.  Louis 
Southwestern  Railway  Company,  but  a  substantial  volume  of  its 
inbound  and  outbound  traffic  moves  over  the  line  of  the  defendant 
and  it  is  therefore  required  to  pay  the  St.  Louis  Southwestern  Rail- 
way a  charge  of  $2.50  per  car  for  switching  cars  from  the  rails  of  the 
defendant  to  its  plant.  These  charges  in  the  past  have  amounted  to 
about  $1,200  a  year.  In  order  to  avoid  this  expense,  the  complain- 
ant, at  a  cost  of  $800,  has  constructed  a  spur  track  over  its  own 
and  adjoining  lands,  for  a  distance  of  some  800  feet,  for  the  purpose 
of  directly  connecting  its  plant  with  the  line  of  the  defendant,  thus 
enabling  the  defendant  to  spot  cars  at  the  complainant's  factory 
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without  a  switching  moyement  over  the  other  line.  And  this  servioe 
the  defendant  proposes  to  perform  for  the  complainant  without  addi- 
tional charge. 

The  negotiations  between  the  parties  for  connecting  the  smtdi 
track  with  the  defendant's  rails  have  proceeded  to  a  point  that  re- 
moves from  oin*  consideration  all  questions  as  to  the  safety  of  the 
|»oposed  connection,  the  amount  of  tonnage  that  the  ccnnplainant  will 
furnish,  and  all  other  related  questions.  The  only  point  upon  which 
the  parties  to  the  controversy  have  not  been  able  to  arrive  at  an 
igreement  is  with  respect  to  the  conditions  under  which  the  ^ur 
track  shall  be  operated  by  the  defendant  after  the  connection  shall 
have  been  made. 

It  seems  that  the  defendant  has  what  it  calls  a  standard  form  of 
industrial  switch-track  agreement  or  contract.  This  document, 
as  prepared  and  tendered  to  the  complainant,  purports  to  release  and 
indemnify  the  defendant  from  all  liability  and  claim  for  loss  or  dam- 
age by  fire  caused  by  its  locomotives  while  on  the  premises  and  from 
all  liability  or  claim  for  damages  for  injury  to  the  complainaot's 
property  by  the  defendant  while  op^^ting  locomotives  and  cars  upon 
the  spur  track.  It  also  requires  the  industry  to  keep  the  spur  track 
in  a  good  and  safe  condition  for  operation  and  to  indemnify  and  save 
tiie  defendant  harxnless  from  and  against  any  loss  or  damage  arising 
out  of  the  injury  of  property  or  persons  occasioned  directly  or  indi- 
rectly by  the  failure  of  the  complainant  to  keep  the  ^ur  track  in 
such  condition. 

The  complainant  has  refused  to  enter  into  this  contract  and  is  now 
before  us  praying  for  an  order  requiring  the  d^endant  to  make  the 
•witch  connection  and  operate  the  track  without  contractual  restric- 
tions of  that  kind.  Upon  the  argument,  counsel  for  the  complainant 
expressly  eliminated  from  our  consideration  all  provisions  in  the  ccm- 
tract  relating  to  damages  arimng  out  of  personal  injuries  on  the 
premises  of  the  complainant  occasioned  through  the  act  of  the  defend- 
ant. We  are  therefcnre  left  to  consider  the  single  question  whether  a 
carrier,  as  a  condition  precedent  to  its  undertaking  to  make  a  switch 
oonnection  and  to  operate  a  spur  track  leading  to  an  industry,  may 
require  the  industry  to  indemnify  it  from  liability  and  claim  tor  loss 
and  damage  by  fire  caused  by  the  sparks  or  buniing  coals  from  its 
locomotive  <m  the  spur  track.  The  record  shows  that  the  insurance 
companies  that  have  placed  fire  policies  upon  the  plant  and  property 
(rf  the  complainant  will  demand  an  additional  annual  premimn  of  $170 
if  the  complainant  enters  into  any  contract  that  releases  the  defend- 
ant from  liability  for  loss  and  damage  of  that  character.  If  thus 
deprived  by  the  compliEunant  of  the  right,  by  way  of  subrogation,  to 
brbg  an  action  for  damages  against  the  defendant  for  a  fire  loss 
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occasioned  by  it  in  that  manner^  the  insurance  companies  insist  upon 
that  amount  of  extra  compensation.  And  the  complainant  thinks 
that  it  ought  not  to  be  required  to  be  at  such  an  additional  expense 
tot  fire  protection. 

We  were  advised  upon  the  ailment  tiiat  the  spur  track  on  the 
complainant's  premises  runs  between  lumber  piles  placed  sometimeft 
so  close  to  the  track  as  to  have  knocked  the  defendant's  employees 
from  ihe  cars ;  that  there  are  shavings  and  sawdust  and  other  inflam* 
mable  material  on  the  premises ;  and  that  there  is  an  extra  hazard 
in  operating  its  locomotives  and  cars  upon  a  spur  track  through  such 
surroundings,  for  many  fires  are  occasioned  by  sparks  and  burning 
coals  from  locomotives.  The  extent  of  this  extra  hazard  of  fire 
from  ihe  presence  on  the  premises  of  the  defendant's  locomotives  is 
indicated,  to  some  extent  at  least,  by  the  additional  premium  de- 
manded by  the  insurance  companies.  The  comfdainant  indeed 
admits  the  fact  of  the  extra  hazard,  but  contends  that  the  defendant, 
although  it  proposes,  as  will  be  remembered,  to  operate  the  spur 
track  free  of  charge,  should  bear  ihe  burden  of  the  hazard,  and 
therefore  ought  not  to  force  the  complainant  to  enter  into  any  such 
contract  as  has  been  described. 

We  see  nothing  unreasonable  in  the  defendant's  demand  for 
indemnity  against  losses  by  fire  so  occasioned,  and  it  is  our  under- 
standing that  it  is  more  or  lees  of  a  general  practice  on  the  part  of 
carriers  to  make  conditions  of  t^at  nature  before  undertaking  to 
operate  a  private  spur  track  leading  to  an  industry.  We  have  said 
m  Gmeral  Electric  (Ja.  v.  K  Y.  0.  dh  H.  B.  R.  R.  Ca.,  14  I.  C.  C. 
Bep.,  237,  and  in  other  cases,  that  it  is  no  part  of  the  duty  of  a  earner, 
either  at  common  law  or  under  ihe  act,  to  spot  cars  at  warehouses  or 
factories,  or  to  do  more  than  to  set  iheoi  on  the  ^ur  track  and  off 
their  own  right  of  way.  If  it  undertakes  to  go  beyond  that  duty  and 
to  spot  cars  at  a  warehouse  or  factory  of  an  industry,  with  or  without 
additional  compensation,  we  see  no  reason  why  it  may  not  predicate 
its  undertaking  upon  the  condition  tiiat  it  shall  not  be  liable  to  the 
industry  for  fire  losses  of  this  nature^  The  premises  here  belong  to 
the  complainant  and  the  defendant  comes  upon  them  for  the  con- 
venience of  the  complainant  and  to  serve  it  without  charge  and  in 
excess  of  its  legal  obligation  to  serve  it.  Tiie  defendant  has  no 
control  over  the  complainant's  plant  and  premises  or  the  use  ihsX  is 
made  of  the  prop^ty.  It  can  not  police  the  premises  or  otherwise 
take  steps  to  avoid  ihe  dangers  of  fire.  Being  invited  on  tiie  premises 
by  the  complainant  and  to  serve  the  complainant  outside  of  its  com* 
mon  law  duty  as  a  carrier,  we  see  no  reasons  why  it  may  not  insist 
upon  reasonable  conditions  to  protect  it  against  the  hazcird  of  loss 
arifing  out  of  its  undertaking. 
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Under  section  1,  if  the  connection  desired  "is  reasonably  practi- 
cable and  can  be  put  in  with  safety  and  will  furnish  sufficient  business 
to  justify  the  construction  and  ^e  maintenance  of  the  same/'  the 
requirements  ci  ihe  act  are  apparently  met,  so  far  as  the  shipper's 
r^t  to  demand  a  connection  is  concerned.  But  ihe  operation  of  a 
private  side  track  by  a  carrier  is  a  different  matter  from  the  operation 
by  it  of  the  connection.  If  the  imtequisite  statutory  conditions 
exist  the  connection  must  bo  made  whether  desired  by  the  carrier 
or  not.  But  in  imdertaking  a  service  on  a  spur  track  off  its  own 
right  of  way  the  carrier  may  attach  reasonable  conditions  to  the 
undertaking.  And  the  conditions  respecting  its  Uability  for  fire  on 
the  premises  of  the  complainant,  which  the  defendant  insists  upon 
here,  do  not  seem  to  us  to  be  unreasonable. 

The  complaint  must  be  dismissed  and  it  will  be  so  ordered. 
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No.  3261. 
WILLIAM  K.  NOBLE 

V. 

DETROIT  &  TOLEDO  SHOKE  LINE  RAILROAD  COMPANY 

ET  AL. 


BvbmitUd  Oitober  S,  1910.    Dtddid  Deeembtr  6, 1910. 


ComplainaDt  asks  reparation  on  odo  carloEid  of  coiled  elm  hoope  from  Newport,  Mich., 
to  New  York  City,  bued  on  incorrect  weight.  Defendanto'  weighmagler'a  cer- 
tificate ahowe  a  weight  of  66,000  poimds,  but  complainant  contends  that  the 
weight  did  not  exceed  6G,000  pounds,  baaed  upon  eetimated  weight  of  475  pounds 
per  1,000  hoops;  Beld,  That  the  secondary  evidence  introduced  by  complainant 
was  not  sufficient  to  eetablisb  that  this  shipment  was  not  properly  and  accu- 
rately scaled. 

R.  B.  Coapstick  for  complainant. 

Geo.  W.  SretziTiger  for  Grand  Trunk  Railway  Compeny  and  De- 
troit &  Toledo  Shore  Ijine  Railroad  Company. 

Fred  S.  Rosa  for  Detroit  &  Toledo  Shore  Line  Railroad  Company. 

Repobt  of  the  COHKiaSION. 

Pbotjtt,  Commissioner: 

Complainant  is  engaged  in  the  manufacture  and  sale  of  slack-barrel 
cooperage  stock  at  Fort  Wayne,  Ind.,  and  in  a  complaint  filed  May  3, 
1910,  asks  reparation  on  one  carload  of  coiled  elm  hoops  shipped  from 
Newport,  Mich.,  to  New  York  City,  on  September  21,  1909.  There 
18  no  ouestion  as  to  the  rate,  the  comnlaint  bein?  directed  solelv  to 
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other  carloads  of  the  same  size  of  hoops  shipped  from  Newport  on 
rious  dates  averaged  only  436.4  poimds  per  1,000.  Defendants,  on 
6  other  hand,  submit  a  Orand  Trunk  weighmaster's  certificate 
Dwing  a  wei^t  of  66,000  poimds,  together  with  evidence  that  on 
ly  13,  1909,  the  track  scales  upon  inspection  were  foimd  to  be 
curate. 

The  weight  of  past  shipments  suggests  probably  a  greater  element 
uncertainty  than  most  questions  of  fact  we  are  called  upon  to  deter- 
ine.  "^  The  shipment  itself  is  gone,  and  ordinarily  a  reweighing  is 
erefore  impracticable  or  impossible.  Actual  scaling  of  necessity 
dinarily  should  govern,  and  positive  evidence  of  defective  mech- 
liflDOy  derical  error  in  recording,  or  other  inaccuracy  should  cleariy 
»pear  before  there  can  be  substituted  an^  estimated  basis  for  a 
sight  that  prima  fade  must  be  accepted  as  correct.  To  hold  other- 
ise,  in  addition  to  affording  greater  opportunity  for  discriminatory 
actices,  would  be  to  sanction  a  system  of  weights  as  variable  as  the 
tmmbdities  Uiemselves  or  the  views  ol  different  shippers  based  on 
leir  individual  observation  and  experience.  This,  of  course,  to  say 
Le  least,  could  lead  only  to  confusion.  The  secondary  evidence 
itroduced  by  complainant  we  do  not  deem  sufficient  t;o  establish  that 
lis  shipment  was  not  properly  and  accurately  scaled;  and  the  com- 
iaint  will  therefore  be  dismissed. 
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No.  3367. 

WILLIAM  K.  NOBLE 

t;. 

ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  ET  AL. 


SuhmiUed  October  5, 1910,    Decided  December  5, 1910. 


Repantion  awaided  for  an  unreasonable  rate  and  weight  diaiged  for  the  tranapcM*- 
tation  of  one  carload  bf  coiled  elm  hoops  from  B^  Cify,  Mo.,  to  Jacksonville, 
Pla. 

R.  B.  Ooapstick  for  comi^ainant. 
No  appearance  for  defendants. 

Repobt  of  the  Cobimission. 

Prouty,  Commissioner: 

Complainant  is  a  manufacturer  of  and  dealer  in  slack-barrel 
cooperage  stock  at  Fort  Wayne,  Ind.,  and  in  a  complaint  filed  June 
25,  1910,  asks  for  reparation  on  one  carload  of  coiled  elm  hodps 
shipped  from  Bell  City,  Mo.,  to  JacksouTille,  Fla.,  on  October  11, 
1907.  The  complaint  is  based  both  upon  the  rate  and  weight 
assessed,  it  being  alleged  that  the  Cairo  combination  of  36  cents  was 
erroneous  and  that  a  through  rate  of  31  cents,  constructed  8  cents 
to  Cairo  and  23  cents  beyond  should  have  applied.  Defendants 
admit  a  straight  overcharge  of  3  cents  per  100  pounds,  which  they 
are  willing  to  refimd  upon  the  basis  of  the  proper  weight,  and  as 
complainant  questions  only  the  correctness  of  the  through  charge, 
which  an  examination  of  our  traiffs  shows  to  have  been  33  cents, 
divided  12  cents  to  Memphis  and  21  cents  beyond,  the  only  question 
remaining  goes  to  the  weight  of  the  shipment. 

The  car  was  weighed  on  the  track  scales  at  Dexter,  Mo.,  with  the  f  ol- 
lowingresult :  Gross  56,500  pounds,  tare  31,400,  net  25,100.  At  Jack- 
sonville it  was  reweighed  by  the  Southern  Weighing  and  Inspection 
Bureau,  which  reported  a  gross  weight  of  61,000  pounds,  tare  31,400, 
net  29,600.  This  difference  of  4,500  pounds  in  the  net  weight  is  now 
the  basis  of  claim.    There  is  nothing  to  show  affirmatively  that  either 
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of  these  traok  scales  was  inaccurate,  or  whether  the  discrepancy  was 
the  result  of  carelessness  in  recording  the  weight  at  Dexter  or  Jack- 
sonyille.  Complainant  relies  chiefly  upon  an  estimated  weight  and 
a  comparison  of  similar  shipments  from  Bell  City,  which  it  is  alleged 
averaged  lower  per  1,000  hoops  than  the  weight  claimed  on  this  car. 
There  are  also  in  evidence  what  purport  to  be  two  reports  of  ihe 
Southern  Weighing  and  Inspection  Bureau  on  this  car,  one  dated 
November  8,  1907,  showing  gross  weight  6L,000  poimds,  tare  21,400, 
and  net  39,600;  the  other,  dated  November  6,  1908,  showing  gross 
weight  61,000  poimds,  tare  38,400,  net  22,600.  In  the  first  of  these 
rq>orts  the  weight  greatly  exceeds  and  in  the  other  falls  below  the 
29,600  pounds  upon  which  freight  chaises  were  assessed. 

A  reasonable  estimate  or  approximaticm,  based  upon  the  avail- 
able facts,  marks  the  limit  of  endeavor  in  dealing  with  the  weight  of 
past  shipments,  and  while  the  scale  weights  ordinarily  should  govern, 
as  we  have  recently  held  in  the  case  of  Nolle  v.  D.  cfe  T.  8.  L.  R.  B.  Oo^ 
20  I.  C.  C.  Rep.,  60,  a  variation  in  separate  scalings  of  a  particular 
Rhipment  necessarily  points  to  error.  In  the  case  cited,  mipra,  we 
declined  to  accept  an  estimate  or  comparison  to  supplant  the  scale 
weight,  but  here  we  have  in  addition  a  conflict  in  actual  scalings. 
Aj^arently  there  is  no  reason  why  the  Jf^cksonville  weight  should  be 
accepted  over  that  obtained  at  Dexter,  assxmung,  as  we  must  upon 
this  record,  that  both  scales  were  in  good  working  order.  Under 
these  circumstances  we  must  be  aided  by  the  other  facts  of  record, 
and  applying  that  suggestion  we  conclude  that  charges  shoidd  be 
assessed  on  the  Dexter  weight.  We,  therefore,  find  that  the  com- 
plainant 18  entitled  to  reparation  in  the  sum  of  $19.29,  with  interest 
from  January  1,  1908. 

An  order  for  reparatio^  will  be  issued. 
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No.  3205. 

NATIONAL  REFRIGERATOR  &  BXJTCHER  SUPPLTC 

COMPANY 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Submitted  June  SO,  1910,    Decided  November  7, 1910. 


1.  Reparation  denied  on  less^than-oaiioad  shipment  of  iansage  casings  frOfxi  Milwau- 

kee, Wis.,  to  Memphis,  Tenn. ;  bat  awarded  on  ieaB-than-carload  shipments  of 
waiehonse  scales  froml^orthville,  Mich.,  to  Memphis,  Tenn.,  and  on  less-than- 
carload  shipment  of  hardware  from  Cleveland,  Ohio,  to  Memphis,  Tenn. 

2.  Carriers  ought  promptly  to  refund  plain  overcharges,  without  putting  shippers  to 

the  necessity  of  appealing  to  governmental  authority  for  an  award.  The  prac- 
tice of  some  carriers  of  withholding  as  long  as  possible  moneys  to  which  they 
are  not  entitled  condemned. 

G.  If.  Stephen  for  complainant. 

It.  Walton  Moore  ioit  Illinois  Central  Railroad  Company  and  Pere 
Marquette  Railroad  Company. 

Report  of  the  Commission, 

Lane,  Commisdonei^: 

This  complaint  covers  several  less-than-oarload  shipments  of  various 
articles  made  by  the  complainant  over  different  lines  of  carriers  from 
various  places  to  Memphis,  Tenn. 

On  July  30, 1908,  the  complainant  shipped  one  barrel  of  sausage 
casings,  weighing  430  pounds,  from  Milwaukee,  Wis.,  to  Memphis, 
Tenn.,  by  water  in  connection  with  the  Barry  Transportation  Com- 
pany, now  the  Chicago,  Racine  &  Milwaukee  Line,  and  the  Illinois 
Central  Railroad,  upon  which  there  was  charged  and  collected  the 
amount  of  $2.54,  based  upon  a  rate  of  59  cents  per  100  pounds.  This 
rate  was  the  third  class  rate  which  was  applied  on  sausage  casings  in 
kegs  or  barrels.  The  complainant  seeks  to  have  a  commodity  rate  of 
81  cents  applied  on  packing-house  products  (which  include  sausage 
casings,  pickled,  canned,  or  smoked).  The  complainant  was  unable  to 
furnish  testimony  as  to  whether  or  not  the  casings  were  pickled, 
canned,  or  smoked,  and  in  so  far  as  this  part  of  the  complaint  is  con- 
cerned it  is  dismissed. 

On  February  26, 1909,  the  complainant  shipped  six  boxes  of  ware- 
house scales,  weighing  520  pounds,  from  Northville,  Mich. ,  to  Mem- 
phis, Tenn.,  over  the  lines  of  the  Pere  Marquette  and  the  Illinois 
Central  railroads,  upon  which  there  was  charged  and  collected  the 
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UDoont  of  $4.29.  Again,  on  Maj  5, 1909,  it  shipped  five  boxes  of 
warehouse  acales,  weighiag  375  pounds,  from  Northville,  Mich.,  to 
MemphiB,  Tena.,  orer  the  same  carriers,  upon  which  there  was 
charged  and  collected  the  amount  of  $3.11.  These  charges  were  based 
apoDarate  of  82.5. cents  per  100  pounds,  but  the  defendants  admit 
that  there  was  an  overcharge  and  that  the  lawfully  published  rate 
was  TO  cents  per  100  pounds,  and  offer  to  make  reparation  upon  th^ 
basis.  Beparation  is  awarded  in  the  amount  of  $1.12,  with  interest 
thereon  from  May  5, 1909. 

On  March  20,  1908,  the  complainant  shipped  one  box  of  hardware, 
weighing  230  pounds,  from  Cleveland,  Ohio,  to  Memphis,  Tenn.,  over 
the  lines  of  the  Baltimore  &  Ohio,  the  Baltimore  &  Ohio  Southwest- 
em,  and  the  Illinois  Central  railroads,  upon  which  there  was  charged 
and  collected  the  amount  of  C2.44,  based  upon  a  rate  of  $1.09  per  100 
pounds.  But  the  lawfully  published  rate,  as  admitted  by  the  de* 
fendants,  was  70  cents  per  100  pounds,  and  reparation  is  awarded  in 
the  amount  of  88  cents,  with  interest  thereon  from  March  20,  1908. 

Complaints  of  the  character  herein  considered  should  never  be 
brought  before  this  Commission.  There  should  be  do  necessity  for 
appealing  to  governmental  authority  to  awai-d  damages  for  plain 
overcharges.  It  is  the  plain  duty  of  the  carriers  to  collect  no  more 
than  the  published  rate;  to  do  otherwise  is  a  crime  for  which  indict- 
ment will  lie  and  for  which  there  is  serious  punishment  provided  in 
the  law  against  both  the  carrier  and  its  agent.  When  there  is  a.ooo- 
t«st  between  the  shipper  and  carrier  as  to  the  lawful  rate  applicable, 
arising  out  of  an  obscure  tariff,  there  may  properly  be  a[q>ea[  to  this 
Commission  to  give  construction  to  the  schedules.  But  there  ia  but 
one  count  of  such  character  involved  herein.  The  others  are  based 
upon  admitted  deviations  from  the  tariff  rates.  If  by  inadvertence 
the  wrong  rate  had  been  applied,  the  carrier  should  have  hastened, 
upon  the  application  of  the  shipper,  to  remedy  its  mistake,  and  this 
DO  more  for  its  own  protection  against  prosecution  under  the  law 
than  oat  of  a  desire  to  do  justice  to  its  patrons.  It  is  not  too  strong 
a  statement  of  the  fact  to  say  that  certain  carriers  seem  at  times  will- 
fully bent  upon  withholding  for  as  long  a  period  as  may  be  possible 
moneys  to  which  they  are  not  entitled.  The  Commission  has  a  mass  of 
correspondence  carrying  such  complaints.    The  law  expressly  makes 

' "      ■        act  more  than  the'  lawful  rate,  and  the 

s  its  duty  henceforward  to  enforce  this 
asea  where  the  carrier  appears  willfully 
f  an  illegal  amount  or  refuses  to  make 
its  attentipn  being  called  to  its  improper 

oooformity  to  these  findings. 
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No.  2928. 
INDEPENDENT  SUPPLY  COMPANY 

V. 

CUMBERLAND   &  PENNSYLVANIA.  RAILROAD  COMPANY 

ET  AL. 


Submitted  September  26, 1910.    Decided  December  5, 1910. 


Complainant  seeks  reparation  on  four  carloads  of  blacksmith  coal  shipped  from  West 
Virginia  points  to  Los  Angeles,  Cal.,  on  the  ground  that  the  shipments  were  mis- 
routed;  Edd,  That  as  the  shipments  were  routed  in  accordance  with  specific 
instructions,  the  fact  that  one  of  the  defendants  advised  the  routing  can  not  be 
the  basis  on  which  to  order  reparation.  Poor  Oram  Co.  v.  C,  B.  de  Q.  R.  R,  Co., 
12  I.  C.  C.  Rep.,  418,  469,  cited  aiud  followed. 

Charles  A.  ShuHleff  for  complainant. 
No  appearances  for  defendants. 

Repobt  of  the  Cohhission. 

Peoutt,  Oommiaaioner: 

'Hie  complaining  corporation,  located  at  Napa,  Cal.,  was  in  1907| 
among  other  things,  engaged  in  selling  blacksmith  coal.  In  complaint 
filed  formally  October  30, 1909,  informally  July  3, 1908,  it  alleges  that 
in  1907  it  shipped  four  carloads  of  blacksmith  coal  from  West  Vir- 
ginia points  to  Los  Angeles,  Cal.,  on  which  it  was  charged  at  the  rate 
of  75  cents  per  100  pounds.  It  contends  that  the  rate  was  unjust 
and  unreasonable,  and  that  the  shipments  were  misrouted.  The 
prayer  is  for  reparation  in  the  simi  of  $652.80,  the  differ^ice  between 
charges  collected  and  what  would  have  been  the  total  charges  at 
rate  of  62^  cents  per  100  pounds. 

The  routing  of  three  of  the  cars  was  via  Baltimore  &  Ohio  Railroad, 
care  Wabash  Railroad  at  Defiance,  Ohio,  care  Missouri  Pacific  at 
Kansas  City,  care  Denver  &  Rio  Grande  at  Pueblo,  and  care  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railroad  to  Los  Angeles.  The 
remaining  car  was  routed  in  care  Afissouri  Pacific  Railroad  at  St. 
Louis,  care  Denver  &  Rio  Grande  at  Pueblo,  care  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  at  Salt  Lake  City.  Shipments,  routing, 
and  collection  of  charges  are  admitted. 

It  appears  that  the  vendor  of  the  coal  was  requested  by  the  vendee 
to  route  it  by  the  Gould  and  Salt  Lake  lines,  and  after  consultation 
with  the  Chicago  office  of  the  Wabash  Railroad  was  advised  to  route 
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Tia  Defiance,  Ohio.    The  coal  was  sold  at  $13  a  ton;  the  freight 
charges  $15  per  ton. 

On  the  dates  these  cars  moved  the  rate  via  the  route  over  which 
they  moTed  from  all  eastern  mines  to  Los  Angeles  was  75  cents  per 
100  pounds.  At  the  same  time  the  same  tariff  containing  the  75-cent 
rate  provided  rate  of  52^  cents  per  100  pounds  applicable  via  various 
routes,  for  instance,  ''via  Baltimore  &  Ohio  via  Chicago;  via  Bur- 
lington system  or  Chicago,  Bock  Island  &  Pacific  via  Denver,  Colo., 
in  connection  with  Union  Pacific  or  Colorado  &  Southern,  Atchison, 
Topeka  &  Santa  Fe,  Colorado  Midland  and  Denver  &  Rio  Grande  via 
Ogden,  Utah,  and  Southern  Pacific  system;"  also  via  Baltimore  & 
Ohio  via  Chicago,  in  connection  with  San  Pedro,  Los  Angeles  &  Salt 
Lake  via  Provo  or  Salt  Lake  CSty.  Other  routes  were  also  open 
at  the  52^-cent  rate.  This  joint  rate  was  canceled  April  1,  1908. 
The  present  rates  are,  to  Chicago,  $2.05;  to  Mississippi  River,  $2.50 
per  ton;  and  from  Chicago  and  Mississippi  River  to  Los  Angeles,  42 
cents  per  100  pounds,  making  the  present  combinations,  on  Chicago, 
$10.45;  on  Mississippi  River,  $10.90.  The  rates  to  Chicago  and  Mis- 
fflsaippi  River  which  were  in  effect  when  shipments  moved  provided 
routing  to  points  on  Wabash  Railroad,  including  East  Hannibal,  via 
South  Chicago.  Therefore,  neither  at  the  time  of  the  movement  nor 
when  joint  rate  was  canceled  did  the  combination  apply  via  Defiance. 

The  shipments  were  routed  in  accordance  with  specific  instructions 
and  if  it  be  a  fact  that  the  Wabash  Railroad  advised  the  routing,  that 
can  not  be  the  basis  on  which  to  order  reparation.  Poor  Orain  Co. 
V.  a,  B.  dkQ.R.B  Co.,  12  I.  C.  C.  Rep.,  418,  469. 

The  complainant  strongly  emphasizes  the  fact  that  the  coal  was 
sold  at  $13  per  ton  and  that  the  rate  was  $15  per  ton,  when  it  expected 
to  pay  $10.50,  and  relies  upon  the  $10.50-per-ton  rate  being  in  effect 
via  other  lines,  and  the  reduction  of  the  $15  rate  after  the  shipments 
moved  as  demonstrating  the  imreasonableness  of  the  rate  charged. 
But  the  loss  could  have  been  avoided  if  the  shipments  had  been  routed 
via  Baltimore  &  Ohio  and  Chicago.  The  75-cent  rate  had  been  in 
effect  since  November  5, 1904,  and  was  not  canceled  vtntil  January  1, 
1909.  The  cancellation  of  joint  rate  of  52^  cents  did  not  make  com- 
Innation  rates  applicable  via  the  route  over  which  these  shipments 
moved,  and  the  lowering  of  75-cent  rate  which  has  been  in  effect  a 
number  of  years,  very  nearly  two  years  after  the  shipment,  does  not 
carry  with  it  a  presumption  that  the  higher  rate  was  unreasonable. 

This  complaint  was  filed,  answered,  and  heard  on  the  issue  of  mis- 
routing  rather  tiian  the  assessment  of  a  rate  unreasonable  in  and  of 
iteelf. 

On  the  whole  record,  we  are  unable  to  find  the  rate  unreasonable 
or  any  of  the  defendants  guilty  of  misrouting.  It  follows  the  com- 
plaint must  be  dismissed. 
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No.   2267    (AMENDBfENT  No.  1). 

O'BRIEN  COMMERCIAL  COMPANY 
CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY  ET  AK 


Submitted  September  f  6, 1910,    Decided  December  5, 1910, 


1.  Complainant  asks  reparation  on  a  shipment  of  fiumitnre  and  framed  wall  looking- 

glasses,  shipped  in  one  car,  from  Rockford,  111.,  to  San  Francisco,  Cal.  duuges 
were  collected  on  the  furniture  on  the  minimum  weight  and  on  the  loddng^lflaaet 
at  the  actual  weight,  whereas  complainant  alleges  that  the  chaigee  should  have 
been  made  on  the  actual  weight  of  the  entire  shipment;  Heldf  That  as  the  lookingr 
glasses  were  not  to  be  used  in  connection  with  the  furniture,  the  provisdona  in 
the  tariffs  were  properly  applied,  and  that  the  complaint  should  be  dismissed. 

2.  No  opinion  is  expressed  as  to  whether  the  assignee  of  a  claim  for  reparation  can 

maintain  proceedings  in  his  own  name  before  the  Commission. 

J.  0.  Bracken  for  complainant. 

NaOuin  P.  Bundy  for  Southern  Pacific  Company  and  Union  Pacific 
Railroad  Company. 

ReK)rt  of  the  Commission. 

Proutt,  Commissioner: 

Complainant,  alleged  to  be  the  owner  by  right  of  purchase  of  the 
accounts  of  a  Qprporation  known  as  Eragen's,  which  on  the  date  of 
the  shipment  involved  was  doing  business  as  a  department  store  in 
San  Francisco,  Cal.,  asks  reparation  in  the  simi  of  $30.80  on  a  ship- 
ment of  furniture  and  looking-glasses. 

By  stipulation  agreement  the  facts  are: 

On  October  7,  1907,  there  was  shipped  from  Rockford,  HI.,  via 
lines  of  defendants!,  10,000  pounds  of  new  furniture  and  6,600  pounds 
(22  boxes)  x)f  framed  wall  looking-glasses  in  Chicago  &  North  Western 
car  9586.  Charges  were  collected  on  the  furniture  on  minimum 
weight  of  12,000  poimds  at  the  rate  of  $2.20  per  100  pounds,  $264, 
and  on  the  actual  weight  of  the  looking-glasses  at  the  rate  of  $2  per 
100  pounds,  $132,  a  total  of  $396.    Complainant  asks  reparation  in 
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the  difference  between  above  charges  and  those  which  would  result 
from  the  carload  rate  on  furniture  being  assessed  on  the  actual  weight 
of  the  entire  shipment,  i.  e.,  16,600  pounds  at  $2.20  per  100  pounds, 
$365.20. 

Tr^mscontinental  Tariff  I.  C.  C.  No.  376,  in  force  on  date  of  ship- 
ment, provided  under  commodity  ratings  not  subject  to  Western 
Qassification  rate  of  $2.20  per  100  pounds  on  furniture  (new)i  all 
kinds,  minimum  weight  12,000  pounds,  from  Rockford  to  San  Fran- 
cisco. The  same  tariff  named  rate  of  $2  per  100  pounds  on  looking- 
glasses  (framed)  not  over  three  feet  long,  in  less-than-carload  lots,  and 
$1.25  per  100  pounds  in  carload  lots,  24,000  pounds  minimum.  The 
looking-glasses  were  not  a  part  of ,  or  to  be  used  in  connection  with, 
any  of  the  other  articles  of  furniture  contained  in  the  car. 

The  Western  Classification  effective  when  shipment  moved 
provided: 

Mirrors  and  looking-glasBes,  framed  or  unframed,  and  slabs  (marble,  siat^,  or  stone), 
for  furniture,  boxed  or  crated,  may  be  loaded  in  mixed  carload  with  articles  of  furni- 
ture of  which  they  form  a  part,  at  the  carload  rating  for  such  furniture. 

Glass  foiming  an  integral  part  of  bureaus,  dressing  cases,  hatracks,  sideboards,  and 
folding  beds  may  be  rated  the  same  as  the  article  of  which  it  is  a  part. 

The  Classification  provides  that  looking-glasses  and  mirrors  of 
various  kinds,  not  forming  an  integral  part  of  the  article  of  furniture 
shipped,  shall  be  rated  first  class  in  less  than  carloads,  and  third  class 
in  carloads.  References  are  made  to  the  X^estem  Classification 
solely  because  the  stipulation  so  provided. 

Transcontinental  Freight  Bureau  Tariff,  I.  C.  C.  No.  375,  contains 
rule  that  ''No  two  or  more  articles  having  a  carload  rate  shall  be 
shipped  in  mixed  carloads  at  the  carload  rate,  imless  so  provided.^' 
No  provision  is  made  for  shipping  furniture  and  looking-glasses  in 
mixed  carioads. 

The  question  is  simply  one  of  tariff  interpretation.  Plainly  if  com- 
plainant had  had  the  requisite  ininimum  weight  of  furniture  it  would 
not  have  complained.  The  Commission  has  held  that  the  provision 
"furniture  (new)  all  kinds'^  was  broad  enough  to  include  show  cases, 
but  in  that  instance  ttiere  was  no  commodity  rating  on  show  cases. 
Whether  or  not  the  looking-glasses  were  furniture  they  were  separate 
and  distinct  articles  for  which  a  specific  rate  was  provided,  in  the 
same  manner  as  a  specific  rating  was  provided  for  marble,  slate,  or 
stone  slabs.  It  is  our  view  that  rates  were  Correctly  applied.  No 
opinion  is  expi'essed  as  to  whether  the  assignee  of  a  claim  for  repara- 
tion can  maintain  proceedings  in  his  own  name  before  the  Commis- 
sioQ. 

The  complaint  will  be  dismissed. 
aoLC.o.B^. 
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No.  3155. 

WILLIAM  K.  NOBLE 

V. 

GRAND  TRUNK  WESTERN  RAILWAY  COMPANY  ET  AL. 


SubmitUd  October  5, 1910,    Decided  December  6, 1910, 


ComplaiBant  aaks  fepamdon  on  shipment  of  coiled  elm  lioopa  from  Mount  demena, 
Mich.,  via  Norfolk,  Va.,  to  Ripplemead,  Va.,  on  a  combination  rate  of  26  cenla 
per  100  pounds.  Subsequ^tly  a  specific  rate  from  Mount  Clemens  to  Norfolk 
was  published.  Reparation  is  demanded  on  the  basis  of  the  resulting  Ripple- 
mead  rate  of  21}  cents;  Eeldt  That  as  the  later  tariffs  could  not  be  used  until  the 
Commission's  tariff  rules  had  been  complied  with,  there  is  no  basis  for  an  order  of 
reparation.  Such  order  should  be  made  upon  affirmative  evidence  that  the  rate 
comidained  of  is  unreasonable  or  unjustly  discriminatory,  which  does  not  appear 
in  this  case. 

jB.  B.  CoapaticJc  for  complainant. 

Fred  S,  Boas  and  Geo.  W.  Kreidnger  for  defendants. 

Report  of  the  Commission. 

Pbouty,  Commissioner: 

Complainant  is  engaged,  at  Fort  Wayne,  Ind.,  in  the  manufacture 
of  slack-barrel  cooperage  stock,  and  in  a  complaint  filed  March  8, 
1910,  asks  refund  of  $15.75  on  one  carload  of  coiled  ehn  hoops,  weigh- 
ing 33,600  pounds,  shipped  from  Moimt  Clemens,  ^ich.,  to  Ripple- 
mead,  Va.,  on  June  5,  1909.  A  rate  of  26  cents  per  100  poimds  was 
charged.  The  shipment  moyed  via  the  Grand  Trunk  Western, 
Detroit  &  Toledo  Shore  line,  Hocking  Valley,  and  Norfolk  &  Western 
railroads.  At  that  time  Norfolk  &  Western  Eastbound  Guide  Book, 
I.  C.  C.  No.  A-797,  provided  to  Ripplemead  an  arbitrary  of  5  cents 
over  Norfolk,  but  this  basis  was  contingent  upon  shipments  to  Nor- 
folk being  made  under  joint  through  rates.  This  shipment  moved  to 
Norfolk  on  the  Detroit  combination.  A  specific  rate  from  Mount 
Clemens  to  Norfolk  was  not  published  until  September  10, 1909,  when 
a  rate  of  16^  cents  was  made  effective.  (Supplement  No.  5  to  Grand 
Trunk  Western,  I.  C.  C.  No.  A-1 194.)  Reparation  is  demanded  on 
the  basis  of  the  resulting  Ripplemead  rate  of  21^  cents.    There  is  no 
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ence  as  to  the  reasonableness  of  the  rate  charged,  and  complain- 
i  contention,  briefly,  is  this:  The  Grand  Trunk  concurred  in  the 
blk  &  Western  Guide  Book  on  June  1,  1909,  and  while  Grand 
ik  tariffs  made  no  specific  reference  thereto  until  September  10, 
,  some  three  months  after  the  shipment  moved,  it  was  certainly 
ntention,  of  the  Grand  Trunk  at  least,  to  use  the  Guide  Book  in 
tructing  the  Ripplemead  rate.  In  other  words,  as  the  Norfolk  & 
bem  and  Grand  Trunk  were  parties  to  each  other's  respective 
's,  the  rate  claimed  and  specifically  published  on  September  10 
miij  was  intended  to  apply  to  this  shipment  on  June  18. 
is  obvious  that  the  Norfolk  &  Western  Guide  Book,  which  merely 
od  an  arbitrary  over  Norfolk,  was  dependent  for  the  Ripplemead 
upon  the  <3rand  Trunk's  rate  to  Norfolk.  These  tariffs  could  not 
sed  in  conjimction,  however,  until  the  Coiomission's  tariff  rules 
lat  respect  had  been  complied  with,  r^ardless  of  the  carriears' 
ition  in  framing  the  tariff.  This  condition  was  not  met  until 
ember  10,  1909,  prior  to  which  date  tiie  legal  rate  from  Mount 
lens  to  Ripplemead  was  21^  cents,  as  charged.  As  stated,  there 
»  evidence  as  to  the  reasonableness  of  this  rate,  and  we  have  no 
I,  therefore,  for  an  order,  of  reparation,  which  must  be  based  upon 
native  evidence  that  a  rate  complained  of  is  unreasonable  or 
stly  discrinunatcHy.  The  defendants  do  not  agree  that  the 
it  of  these  tariffs  prior  to  September  10,  1909,  was  defeated  by 
lal  defects  and  that  shippers  thereunder  were  on  that  account 
ged  an  unreasonable  or  imjustly  discriminatoay  rate.  In  the 
nee  oi  su^  an  admission,  to  be  considered  with  the  other  facts 
3cord,  or  ci  affirmative  evidence  of  unlawfulness  in  the  rate,  we 
t  accept  these  tarifib  as  expressing^  the  int«it  of  the  framers  uid 
rima  facie  reasonable. 
lie  complaint  will  be  dismissed. 
Lac. 


72  INTBB8TAXB  COMMBaQS  00MMI8SI0H  REPORTS. 


No.  3221. 
WILLIAM  K.  NOBLE 

V. 

BALTIMORE  &  OfflO  RAILROAD  COMPANY  ET  AL. 


SiibmiUed  October  6, 19 tO.    Decided  December  li,  1910. 


TiEtfiff  of  d^endantfl  should  have  provided  that  when  a  car  of  the  capacity  ordered 
by  the  shipper  could  not  be  promptly  f  umiBhed  attd  a  car  of  a  different  capacity 
was  furnished,  such  car  might  be  used  iipcm  the  basis  ol  the  muumum  fixed  for 
the  car  which  was  ordered.  Such  a  rule  should  be  established  by  defendants 
for  the  future.  Reparation  awarded  because  of  failure  of  defendants  to  establish 
and  apply  the  above  rule. 

R,  B.  Coapstick  for  complainant. 
William  G.  Coleman  for  Baltimore  &  Ohio. Railroad  Company. 

Report  of  the  Commission. 

Peoutt,  Oommissioner: 

Complainant  is  engaged  at  Fort  Wayne,  Ind.,  in  the  manufaotore 
of  slack-barrel  cooperage  stock,  and  on  April  8,  1910,  in  a  formal 
petitioin,  demands  .r^>aration  on  a  shipment  of  coiled  elm  hoops  from 
Creston,  Ohio,  to  Windsor  Shades,  Va.  The  shipment  moTed  on 
June  18,  1909.  On  June  12,  request  was  made  of  the  Creston  agent 
of  the  Baltimore  &  Ohio  Railroad  for  a  34-foot  car,  and  had  this 
car  been  furnished,  the  shipment,  which  weighed  20,100  pounds, 
would  have  moved  subject  to  a  minimum  of  24,000  pounds.  Unable 
to  secure  the  car  ordered,  and  the  shipment  requiring  prompt  move- 
ment, complainant,  on  June  18,  was  compelled  to  use  a  36-foot  car, 
to  which  was  applicable  a  30,000-pound  minimum.  This  6,000 
pounds  difference  is  the  basis  of  the  present  claim.  A  34-foot  car 
was  received  at  Creston  on  June  19. 

Creston  is  a  small  local  station,  and  the  Baltimore  &  Ohio  has  no 
physical  connection  with  the  other  two  lines  serving  that  point. 
Defendants  therefore  suggest  that  cars  of  what  thej  term  exceptional 
sizes  should  be  ordered  at  Creston  further  in  advance  than  at  j\mc- 
tion  or  other  more  important  points,  and  that  a  week  or  ten  days 
would  be  reasonable  notice.    Complainant  asserts,  however,   that 
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three  or  four  days  should  be  ample.    Rule  66  of  the  Commission's 
Tariff  Circular  17-A  provides: 

Hie  Commifwrion  believes  it  to  be  the  duty  of  every  carrier  to  incorporate  in  its 

tariff  regulatkniB  a  rule  to  the  effect  that  when  carrier  can  not  promptly  furnish  car 

of  capacity  or  dimensions  desired  by  the  shipper,  and  for  its  own  convenience  does 

provide  a  car  of  greater  capacity  or  dimensions  than  that  ordered,  such  car  may  be 

used  on  the  basis  of  the  minimum  carload  fixed  in  the  tariffs  for  cars  of  the  dimension^ 

or  capacity  ordered  by  the  shipper. 

*  *  »  «  «  *  « 

In  all  such  cases  the  capacity  of  the  car  ordered,  the  date  of  such  order,  the  number, 
initials,  and  capacity  of  the  car  furnished  should  be  stated  on  the  bill  of  lading  and 
the  carrier's  waybill. 

In  case  of  controversy  between  shippers  and  carriers  caused  by  absence  of  such 
rule  from  tariffs  which  provides  graduated  minima  for  cars  of  different  sizes  the  Com- 
miflrion  wiU  regard  such  tariffs  as  prima  ^ie  unfair  and  unreasonable. 

The  Baltimore  &  Ohio  tariffs  did  not  contain  a  rule  of  the  nature 
suggested-,  but  such  a  rule,  defendants  assert,  would  not  have  appUed 
to  this  shipment  because  complainant  in  using  the  larger  car  virtually 
withdrew  his  request — ^that  is,  the  larger  car  was  furnished  for  the 
shipper's  convenience  and  not  for  the  accommodation  of  the  carrier. 
The  record  shows,  however,  that  the  Creston  agent  made  daily 
requests  for  a  34-foot  car  up  to  the  5ate  of  movement,  and  that 
complainant  accepted  the  larger  car  only  when  informed  that  it  was 
Uie  only  equipment  available. 

The  real  question,  we  think,  is  whether  the  car  ordered  was 
"promptly  furnished"  within  the  meaning  of  the  rule  quoted,  and  in 
our  opinion  it  was  not.  It  is  true  carriers  can  not  in  all  instances 
secure  equipment  upon  demand,  and  there  is  no  question  that  every 
reasonable  effort  was  made  to  promptly  fill  this  order,  but,  as  sug- 
gested in  the  rule  quoted,  if  carriers  can  not  promptly  furnish  the 
service  offered  in  their  tariffs,  other  arrangements  as  advantageous  to 
the  shipper  should  be  provided  for  and  published.  It  surely  can  not 
be  contended  that  this  shipment  should  have  been  delayed  indefi- 
nitely; yet  defendants  admit  that  on  June  18,  the  date  of  the  move- 
ment, tJiey  had  no  assurance  when  a  34-foot  car  could  be  had.  It  is 
true  complainant  was  advised  that  the  30,000-pound  minimum  would 
apply  to  the  36-foot  car,  but  this  information  merely  supplemented 
the  tariffs  themselves  in  effect  at  that  time.  We  have  also  in  mind 
diat  request  for  bill  of  lading  and  waybill  notation  that  a  smaller  car 
had  been  ordered,  although  mailed  on  June  18,  was  not  received  until 
the  car  had  left  Creston,  but  even  if  this  duty  devolves  wholly  upon 
the  shipper  under  Rule  66,  which  is  not  here  decided,  failure  to  con- 
form to  conditions  of  such  a  tariff  rule  need  not  be  considered  when 
the  rule  itself  had  no  existence. 

We  are  of  the  opinion  that  the  tariff  of  the  defendants  should  have 
provided  that  when  a  car  of  the  capacity  or  dimensions  ordered  by 
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the  shipper  could  not  be  promptly  furnished  and  a  car  of  a  different 
size  or  capacity  was  furnished,  such  car  might  be  used  upon  the  basis 
of  the  minimum  fixed  for  the  car  which  was  ordered,  and  that  such  a 
rule  should  be  established  by  the  defendants  for  the  future. 

We  are  further  of  the  opinion,  and  find,  that  in  this  case  the  com- 
plainant has  been  damaged  by  the  failure  of  the  defendants  to  estab- 
lish and  apply  the  above  rule  in  the  sum  of  $9.60,  which  he  is  entitled 
to  recover,  with  interest  from  July  1, 1909.    An  order  will  be  issued 

accordingly. 

20 1. 0. 0.  Bep. 
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No.  3238. 
FRANK  W.  BURTON 

V. 

XJNADILLA  VALLEY  RAILWAY  COMPANY  ETAL. 


SubimUUd  October  S,  1910.    Decided  December  5, 1910. 


defendants  ordered  to  establish  a  through  route  and  joint  rate  of  16  cents  per  100 
pounds  on  lumber  from  West  Edmeston,  N.  Y.,  to  New  Britain,  Comi.,  unless 
a  separately  established  rate  between  New  Berlin,  N.  Y.,  and  New  Britain 
of  13  cents  per  100  pounds  is  put  in. 

*he  per-ton-mile  earnings  of  a  small  carrier,  haviog  only  short  hauls  and  light 
business,  may  propedy  exceed  the  per-Um-mile  eamingH  of  strooger  lines  pitf- 
ticipating  in  heavy  traffic  which  moves  for  considerable  distances. 

7(wid  Biuilander  for  complainant. 

Wirt  Howe  for  Unadilla  Valley  Railway  Company. 

^  O.  Anderson  for  New  York,  Ontario  &  Western  Railway  Com- 

Report  of  the  Commission. 

N^B,  Commissioner: 

The  complainant  is  a  dealer  in  lumber,  having  his  principal  place 
business  in  the  city  of  Buffalo,  N.  Y.,  and  by  this  petition,  filed  on 
ril  19,  1910,  seeks  the  establishment  of  a  through  route  and  joint 
e  on  limiber  from  West  Edmeston,  N.  Y,,  to  New  Britain,  Conn., 
.  the  lines  of  the  Unadilla  Valley  Railway  Company,  the  New  York, 
tario  &  Western  Railway  Company,  the  Central  New  England 
ilway  Company,  and  the  New  York,  New  Haven  &  Hartford 
ilroad  Company.  At  the  present  time  lumber  moving  between 
)  points  nained  is  subject  to  a  charge  of  17^  cents  per  100  pounds, 
tde  up  of  a  rate  of  3i  cents  per  100  pounds  applyiog  over  the  Une 
the  Unadilla  Valley  Railway  Company  from  West  Edmeston  to 
w  Berlin,  the  point  of  intersection  with  the  New  York,  Ontario  & 
estem  Railway,  and  a  rate  of  14  cents  per  100  pounds  beyond. 
le  petition  alleges  that  this  charge  and  each  of  the  factors  compris- 
g  it  are  excessive.  The  defendants  deny  that  the  rates  attacked 
e  unreasonable  and  resist  the  demand  for  the  institution  of  a 
ut)ugh  route  and  joint  rate« 
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At  the  hearing  it  was  stated  in  behalf  of  the  complainant  that  no 
objection  could  be  made  to  the  14-cent  rate  applying  from  New  Berlin, 
N.  Y.,  to  New  Britaini  Conn.;  but  that  the  local  rate  of  the  Unadilla 
Valley  Railway  Company  was  believed  to  be  unreasonable.  Jhere 
is  in  effect  at  the  present  time  a  rate  of  15  cents  per  100  pounds  on 
lumber  from  Edmeston,  a  point  reached  by  a  branch  of  the  New  York, 
Ontario  &  Western  Railway,  joining  the  main  line  at  New  Berlin, 
N.  Y.,  and  it  is  the  desire  of  the  complainant  to  have  West  Edmeston 
placed  upon  the  same  basis. 

The  Unadilla  Valley  Railway  Company  is  an  independent  line  of 
railway,  20  miles  in  length.  It  has  comparatively  Uttle  rolling  stock 
of  its  own,  and  whenever  a  car  is  ordered  for  the  movement  of  lumber 
from  West  Edmeston  it  must  be  supplied  by  the  New  York,  Ontario 
&  Western  R  ailway  Company.  When  received  by  the  Unadilla  Valley 
Railway  Company  at  New  Berlin  it  is  hauled,  usually  without  load, 
to  West  Edmeston  and  there  placed  on  a  siding  to  be  loaded.  After 
loading  is  completed  the  car  must  be  returned  to  the  main  line,  hauled 
to  New  Berlin,  and  switched  to  the  rails  of  the  New  York,  Ontario  & 
Western  Railway  Company.  For  this  service  the  Unadilla  Valley 
Railway  Company  receives  3  J  cents  per  100  pounds,  or  a  total  revenue 
of  $11.05  per  car  based  upon  a  minimum  lading  of  34,000  pounds. 

A  comparison  between  the  earnings  per  ton-mile  under  the  local 
rate  of  the  Unadilla  Valley  Railway  Company  and  the  14-cent  rate 
effective  via  the  New  York,  Ontario  &  Western  Railway  and  its  eastr 
em  connections  from  New  Berlin  to  New  Britain  does  not  of  itself 
prove  that  the  rate  of  the  Unadilla  Valley  Company  is  imreasonable. 
The  per  ton-mile  earnings  of  a  small  carrier,  having  only  short  hauls 
and  light  business,  may  properly  exceed  the  per  ton-mile  earnings  of 
stronger  lines  participating  in  heavy  traffic  which  moves  for  consid- 
erable distances.  However,  we  are  of  opinion  that'the  total  charges 
on  lumber  from  West  Edmeston  to  New  Britain  are  unreasonably 
high  and  that  they  should  be  reduced,  and  that  a  through  route  and 
joint  rate  should  be  established. 

An  order  will  accordingly  be  entered  directing  the  Unadilla  Valley 
Railway  Company,  New  York,  Ontario  &  Western  Railway  Company, 
Central  New  England  Railway  Company,  and  New  York,.  New  Haven, 
&  Hartford  Railroad  Company  to  establish  a  through  route  and  put 
into  effect  a  joint  rate  of  16  cents  per  100  pounds  on  lumber  from 
West  Edmeston,  N.  Y.,  to  New  Britain,  Conn.,  unless  they  wish  to 
put  in  a  separately  established  rate  between  New  Berlin  and  New 
Britain  of  13  cents  per  100  pounds. 

20LO.aBep. 
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No.  3887. 
BARR  CHEMICAL  WORKS 

V. 

PHILADELPHIA  &  READING  RAILWAY  COMPANY  ET  AL. 


Submitted  October  17,  1910.    Decided  January  13, 1911 . 


L  Tbe  filth  claas  import  rate  of  27  cents  per  100  pounds  applied  to  the  shipment  of 
glue  stock  from  Boston  to  Chicago  found  unreasonable  to  the  extent  that  it 
exceeded  the  sixth  class  domestic  rate  of  24  cents  per  100  pounds.  The  rate 
for  the  transportation  of  said  article  between  such  points  should  not  exceed  for 
the  future  the  rate  simultaneously  in  effect  on  '^  fleshings,  tanner' s,  or  slaughter- 
house ofiEal,  and  wet  hide  trimmings,  carload/'  between  the  same  points. 
Reparation  awarded. 

2.  On  account  of  nonjoinder  of  certain  carriers  complaint  as  to  shipment  of  glue  stock 
from  Philadelphia  to  Gowanda  is  dismissed  without  prejudice. 

Albert  Stebbins  for  complainant. 

E,  0.  Martin  for  Grand  Trunk  Railway  Company  of  Canada; 
Grand  Trunk  Western  Railway  Company;  and  Central  Vermont 
Railway  Company. 

Report  of  the  Commission. 

ClementSi  Chairman: 

The  complainant  is  the  United  States  branch  of  a  German  chemical 
manufacturing  concern  styled  the  Barrer  Chemische  Fabrik,  Barr, 
Elsass,  having  its  principal  American  office  in  Milwaukee,  Wis.,  and 
engaged  in  the  business  of  importing  and  distributing  glue  stock  and 
kmdred  low-grade  products.  The  petition  was  filed  on  July  13, 1910, 
and  contests  the  reasonableness  of  charges  collected  by  defendants  for 
the  trfuisportation  of  75  bales  of  glue  stock,  weighing  31,576  pounds, 
from  Philadelphia,  Pa.,  to  Gowanda,  N.  Y.,  and  173  bales  of  glue 
stock,  weighii^  38,350  poimds,  from  Boston,  Mass.,  to  Chicago,  111. 
Both  shipments  were  of  foreign  origin,  the  one  from  Philadelphia  to 
Gowanda  moving  on  July  22,  1909,  on  which  charges  of  $50.62  were 
collected,  based  on  fifth  class  rate  of  16  cents  per  100  poimds.  This 
rate  is  alleged  to  be  unjust  and  unreasonable  to  the  extent  that  it 
exceeds  the  sixth  class  rate  of  13  cents  per  100  pounds  applying 
between  the  same  points.  The  complainant  alleges  that  the  ship- 
ment moved  via  the  lines  of  the  Philadelphia  &  Reading  Railway 
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Company  and  the  Erie  Railroad  Company,  but  inasmuch  as  the  car- 
riers named  are  not  connecting  lines  it  is  apparent  that  there  is  a 
defect  of  parties  defendant. 

The  shipment  from  Boston  to  Chicago  moved  on  May  5,  1910,  via 
Boston  &  Maine  Railroad,  Central  Vermont  Railway,  Grand  Trunk 
Railway  of  Canada,  and  Grand  Trunk  Western  Ridlway,  on  which 
charges  of  $103.55  were  collected,  based  on  fifth  class  import  rate 
of  27  cents  per  100  pounds.  The  complainant  alleges  that  this  rate 
is  unreasonable  to  the  extent  that  it  exceeds  the  sixth  class  import 
rate  of  22  cents,  and  asks  reparation  upon  that  basis. 

Glue  stock  is  a  commodity  of  very  low  grade,  consisting  mainly  of 
the  waste  of  hides.  It  is  a  refuse  product  of  packing  houses  and 
tanneries  and  is  of  value  only  for  ihe  manufacture  of  glue  and  fer- 
tilizers. The  percentage  of  glue  is  small,  ranging  from  10  to  15  per 
cent.  The  selling  price  does  not  exceed  1  to  3  cents  per  poimd. 
The  fifth  class  rating,  which  applies  to  glue  stock  imder  the  Official 
Classification,  covers  likewise  commodities  of  much  higher  grade, 
such  as  hides,  which  have  a  value  ranging  from  16  to  20  cents  per 
pound,  and  glue,  the  finished  product  of  glue  stock.  In  view  of  ihe 
much  lower  value  of  glue  stock,  it  is  certainly  anomalous  to  give  it  as 
high  a  rating  as  that  applying  on  hides  and  glue.  In  apparent 
recognition  of  the  impropriety  of  placing  glue  stock  in  the  fifth  class 
the  carriers  between  Chicago  and  the  Atlantic  seaboard  have  by 
exceptions  to  the  Official  Classification  established  the  sixth  class 
rating  on  tannery  fleshings,  which  are  included  in  the  general  term 
''glue  stock."  The  tariffs  also  show  that  by  exception  to  Official 
Classification  domestic  sixth  class  applies  on  "fleshings,  tanner's,  or 
slaughterhouse  offal,  and  wet  hide  trimmings,  carload  minimum 
36,000  pounds"  from  certain  eastern  points,  including  Boston,  to 
western  points,  including  Chicago. 

It  is  our  finding  and  conclusion  that  the  fifth  class  import  rate  of  27 
cents  applied  to  the  shipment  of  glue  stock  from  Boston  to  Chicago 
was  imjust  and  unreasonable  to  the  extent  that  it  exceeded  the  sixth 
class  domestic  rate  of  24  cents  per  100  pounds,  and  that  for  the  future 
the  rate  for  the  transportation  of  glue  stock  from  Boston  to  Chicago 
should  not  exceed  the  rate  simultaneously  in  effect  and  applying  on 
"fleshings,  tanner's,  or  slaughterhouse  offal,  and  wet  hide  trimmings, 
carload,"  between  the  same  points.  Reparation  will  be  awarded  in 
the  amount  of  $11.51,  with  interest  from  July  1,  1910. 

On  account  of  the  nonjoinder  of  certain  of  the  carriers  participating 
in  the  shipment  from  Philadelphia,  Pa.,  to  Gowanda,  N.  Y.,  we  make  no 
finding  with  respect  to  the  rate  applying  between  those  points.  The 
complaint  as  to  this  shipment  will  be  dismissed  without  prejudice. 

It  will  be  ordered  accordingly. 
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No.  8308. 
BARRfiTT  MANUFACTURING  C!OMPANY 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  JIAILWAY  COM- 
PANY ET  AL. 


Suhmiited  Octoher  10,  1910.    Decided  January  IS,  1911. 


Bite  of  70  oentB  per  100  ponncU,  minimum  weight  dOfiOO  ponnds*  on  mixed  car- 
load shipments  of  building  and  roofing  papers,  saturated  felt  and  building 
and  roofing  felt  otlier  tlian  wool  felt,  found  unreasonable  to  the  extent  it 
exceeded  63  cents  per  100  pounds,  minimum  weight  40,000  pounds.  Rep- 
aration awarded. 

E.  H.  Poetter  for  complainant 

F.  C.  DiOardj  E.  B.  Wood,  and  L.  T.  Wilcox  for  Union  Pacific 
Railroad  Company. 

Herbert  Haase  for  Coloi^ado  &  Southern  Railway  Company. 

Report  of  the  Commission. 

O2KSNT8,  Chairman: 

This  is  a  petition  for  reparation  on  accomit  of  an  alleged  unlawful 
and  unreasonable  charge  for  the  transportation  of  a  mixed  carload 
of  building  and  roofing  papers  and  felts,  shipped  on  November  19, 
1908,  from  Chicago,  111.,  to  Pueblo,  Colo.,  via  the  lines  of  defend- ^ 
ants.  Complaint  was  filed  May  26,  1910.  The  shipment  consisted 
of  250  rolls  of  building  paper,  102  rolls  of  deadening  felt,  38  rolls 
of  dry  felt,  and  411  rolls  of  tarred  felt,  and  the  total  weight  was 
40,800  pounds.  A  rate  of  70  cents  per  100  pounds  was  collected,  and 
complainant  asks  reparation  on  the  basis  of  63  cents  per  100  pounds, 
which  it  claims  was  the  rate  legally  in  effect  on  mixed  carload  ship- 
ments of  the  commodities  named.  It  is  also  alleged  that  charges  were 
exacted  on  an  excessive  weight,  but  by  agreement  this  allegation  was 
stricken  from  the  record. 

Ccmplainant  alleges  that  both  dry  and  deadening  felt  should  be 
classed  as  building  or  roofing  paper  and  that  the  shipment  should 
take  the  mixed  carload  rate  of  63  cents,  applicable  in  Uie  tariff  to- 
Paper,  building  and  roofing  (including  asbestos  roofing  and  asbestos  building 
paper),  and  saturated  felt,  carload  minimum  40,000  pounda 
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The  rate  assessed  was  under  an  item  which  provided  for — 

Paper,  building  and  roofing  (including  asbestos  roofing  and  asbestos  building 
i;iaper),  and  straw  wrapping  paper,  carpet  lining  made  entirely  of  paper,  and 
roofing  felt  other  than  wool  f^lt,  straight  or  mixed  carloads,  minlmnm  weight 
80,000  pounds. 

The  tariff  in  effect  at  the  present  time  carries  rate  of  60  cents  per 
100  pounds,  minimum  weight,  40,000  pounds,  on  mixed  carloads  of 
all  building  and  roofing  papers  and  felts  other  than  wool  felt,  and 
would  be  applicable  upon  this  entire  shipment. 

It  appears  from  .the  testimony  that  neither  dry  nor  deadening  felt 
is  in  a  proper  sense  a  wool  felt,  although  containing  about  5  per  cent 
woolen  rags,  and  that  probably  99  per  cent  of  all  dry  felt  is  used  for 
roofing  purposes.  The  only  difference  between  the  two  varieties  is 
in  weight  and  thickness.  It  appears  from  defendants'  testimony  that 
building  and  roofing  paper  and  building  and  roofing  felt  are  prac- 
tically the  same  thing  in  the  trade,  and  that  the  grouping  of  these 
articles  in  the  manner  stated  was  purely  arbitrary. 

The  tariff  in  effect  on  the  date  of  shipment  was  such  as  to  lead 
to  confusion  and  discrimination  in  the  application  of  different  rates 
to  similar  mixed  carloads.  It  is  our  finding  and  conclusion  that  the 
articles,  building  and  roofing  paper,  and  building  and  roofing  felt 
other  than  wool  felt,  are  so  nearly  related  and  the  difficulty  of  dis- 
tinguishing between  them  so  great  that  the  tariff  providing  more 
advantageous  rates  and  combinations  with  other  similar  articles  in 
mixed  carloads  for  the  former  than  for  the  latter  was  unreasonable, 
and  therefore  that  the  rate  of  70  cents  per  100  pounds,  carload  mini- 
mmn  30,000  pounds,  was  excessive  and  unreasonable  to  the  extent  it 
exceeded  63  cents  per  100  pounds,  carload  minimum  40,000  pounds. 
Reparation  will  be  awarded  in  the  sum  of  $28.56,  with  interest  from 
December  4,  1908.  Since  the  filing  of  complaint  the  carriers  have 
,  established  a  mixed  carload  rate  lower  than  that  upon  which  repara- 
tion is  herein  based,  applicable  to  all  building  and  roofing  papers 
and  felts  other  than  wool  felts,  and  no  or<ler  as  to  the  future  is  now 

deemed  necessary. 
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No.  2473. 
AMERICAN  CIGAR  COMPANY 

V. 

PHILADELPHIA  &  READING  RAILWAY  COMPANY  ET  AL, 


SvhmiUed  November  IS,  4920.    Decided  JanvJary  13, 1911. 


Upon  the  taLCta  dificloeed  by  investigation  in  this  proceeding;  Held,  That  existence 
of  commodity  rate  of  21  cents  on  tobacco  in  carloads,  Lancaster,  Pa.,  to  Richmond, 
Va.,  did  not  result  in  undue  discrimination  against  Ephrata,  Pa.,  from  which 
point  class  rate  of  24  cents  was  in  force.  Overcharge  found,  and  to  be  refunded 
without  order. 

W.  R.  Perkins  for  complainant. 

Charles  Heehner  for  Philadelphia  &  Reading  Railway  Company, 

Henry  Wolf  BiJcle  for  Pennsylvania  Railroad  Company. 

Report  of  the  Commission. 

Bt  the  Commission: 

In  a  petition  filed  May  13^  1909;  complainant  alleges  that  the  rate 
of  36)  cents  per  100  pounds  assessed  by  defendants  for  the  transpor- 
tation of  two  carloads  of  leaf  tobacco  in  f)ales  from  Ephrata,  Pa., 
to  Richmond,  Ya.,  in  March  and  April,  1908,  was  unlawful  in  so  far 
as  it  exceeded  21  cents  per  100  pounds.     Reparation  is  asked. 

The  combined  weight  of  the  two  carloads  was  43,016  poimds  and 
the  freight  charges  thereon  were  $152.71.  We  find  no  tariff  authority 
for  the  rate  of  35^  cents.  The  Philadelphia  &  Reading  Railway 
Company,  which  assumed  the  burden  of  the  defense,  says  in  its 
answer  that  35^  cents  is  the  third  class  rate,  Ephrata  to  Richmond, 
published  in  its  tariff  I.  C.  C.  No.  2684;  that  said  tariff  was  subject 
to  the  Southern  Classification,  which  provided  third  class  rating 
upon  tobacco,  unmanufactured,  in  bales  or  crates,  in  any  quantity. 
However,  an  examination  of  the  tariff  mentioned  shows  that  it  was 
governed  by  the  Official  Classification  which  provided  fourth  class 
rating  on  leaf  tobacco  in  bales,  minimum  weight  24,000  pounds. 
The  fourth  class  rate,  Ephrata  to  Richmond,  named  in  tariff  I.  C.  C. 
No.  2684,  was  24  cents  and  that  rate  should  have  been  appUed  to  the 
shipments  under  consideration.  "Upon  basis  of  the  legal  rate  of  24 
cents  the  freight  charges  would  have  been  $115.20.  It  follows  that 
defendants  collected  from  complainant  $37.51  in  excess  of  their  pub- 
lished rates,  and  that  amount,  with  interest  from  May  1, 1908,  should 
at  once  be  refunded  without  the  requirement  of  an  order  by  the 
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Complainant  contends,  however,  that  any  rate  in  excess  of  21  cents 
was  unlawful,  because  at  the  time  when  the  shipment  moved  there 
was  a  commodity  rate  of  21  cents,  to  which  the  Philadelphia  &  Read- 
ing Railway  Company  was  a  party,  from  Lancaster,  Pa.,  and  certain 
nearby  points  to  Richmond. 

Ephrata  is  a  local  point  on  the  Philadelphia  &  Reading  about  16 
miles  northeast  of  Lancaster.  The  shipments  moved  over  the  Philar- 
delphia  &  Reading  to  Harrisburg,  thence  to  destination  over  the 
Pennsylvania,  Washington  Southern,  and  Richmond,  Fredericksbui*g 
&  Potomac  railroads.  At  the  same  time  there  was  a  21-cent  commod- 
ity rate  to  Richmond  from  Lancaster  and  nearby  competitive  points 
applicable  via  the  Philadelphia  &  Reading  to  Philadelphia  and  thence 
to  Richmond  via  the  Baltimore  &  Ohio,  Washington  Southern,  and 
Richmond,  Fredericksburg  &  Potomac  railroads.  The  21-cent  rate 
from  Lancaster  was  first  published  by  the  Pennsylvania  Railroad, 
which  is  the  short  line  to  Richmond,  to  meet  the  rate  which  could  be 
obtained  by  shipment  by  rail  to  Baltimore  and  thence  to  Richmond 
by  water.  The  general  freight  agent  of  the  Philadelphia  &  Reading 
testified  that  his  road  established  the  21-cent  rate  from  Lancaster  via 
the  longer  route  to  meet  the  competition  of  the  Pennsylvania,  and 
that  the  lower  rate  was  gradually  extended  to  nearby  points  because 
it  was  found  that  producers  at  such  points  from  which  Uie  commodity 
rate  did  not  apply  hauled  their  tobacco  to  Lancaster  by  wagon  or 
shipped  it  there  by  trolley  and  forwarded  it  thence  over  the  Penn- 
sylvania Railroad.  By  tariff  effective  June  9,  1908,  the  21-cent  rate 
was  extended  to  Ephrata  and  applied  via  the  same  route  as  that 
above  mentioned  in  connection  with  the  Philadelphia  &  Reading 
rate  from  Lancaster.  The  same  rate  was  later  made  to  apply  from  * 
Ephrata  over  the  Philadelphia  &  Reading,  Norfolk  &  Western,  and 
Chesapeake  &  Ohio  railroads.  It  will  thus  be  observed  that  although 
the  21-cent  rate  is  now  in  force  from  Ephrata  to  Richmond  over  two. 
routes  it  does  not  apply  via  the  route  over  which  the  shipments  in 
question  were  forwarded. 

Defendants  insist  that  the  class  rate  was  reasonable  and  that  the 
extension  of  the  commodity  rate  to  points  other  than  Lancaster  was 
caused  by  competitive  forces  beyond  their  control,  and  they  deny 
that  the  publication  of  the  commodity  rate  from  Ephrata  subsequent 
to  the  movement  of  these  shipments  can  properly  be  construed  as  an 
admission  of  the  unreasonableness  of  the  rate  formerly  in  force. 
Upon  this  record  we  are  imable  td  find  that  the  rate  of  24  cents  was 
unreasonable  for  the  transportation  of  tobacco  in  carloads  from 
Ephrata  to  Richmond,  and  the  record  does  not  indicate  that  by 
reason  of  the  lower  rate  from  Lancaster  the  town  of  Ephrata  was 
subjected  to  undue  disadvantage.  The  complaint  must  therefore  be 
dismissed,  and  it  will  be  so  ordered. 
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Na  2797. 
E.  I.  DU  PONT  DE  NEMOUBS  POWDER  COMPANY 

DEPUE  &  NORTHERN  RAILROAD  COMPANY  ET  AL. 


StOmitted  October  26, 1910.    Decided  January  IS,  1911. 


Beparation  is  sought  on  the  basis  of  certain  commodity  rates  which,  subsequent 
to  the  tiilpmoits  herein  involved,  were  made  effective  by  defendant  for  one 
month  only.  Such  reduced  rates  were  effective  via  competing  lines  at  time 
of  ahipmenta,  but  for  limited  time  only.  Ko  proof  presented  as  to  reason- 
ableness of  rate.    Reparation  denied  and  complaint  dismissed. 

WUUam  A.  Olaagow  and  Thomas  J.  Laffey  for  complainant. 

Henry  Wolf  Bikle  for  Pennsylvania  Lines. 

P.  J.  Flynn  for  Delaware,  Lackawanna  &  Western  Railroad  C<mi- 
pany. 

0.  E.  Buiterfield  for  Chicago,  Indiana  &  Southern  Railroad  Com* 
pany. 

WUUam  EJUs  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, 

N.  S.  Brown  for  Wabash  Railroad  Company. 

Report  of  thb  Commission. 

Bt  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  powder 
near  Emporium,  Pa.,  and  Hopatcong,  N.  J.  In  the  course  of  its  busi- 
M88  it  ships  sulphuric  acid.  During  the  months  of  February,  March, 
and  April,  in  the  year  1909,  it  shipped  from  Depue,  HI.,  to  Hopat- 
cong, N.  J.,  1,633,400  pounds  of  sulphuric  acid,  upon  which  the  fifth 
dass  rate  of  33  cents  per  100  pounds  was.  charged,  and  a  total  of 
$5,883.22  was  collected.  During  the  same  period  complainant  shipped 
from  the  same  point  of  origin  to  Emporium,  Pa.,  1,194,300  pounds  of 
the  same  commodity  and  was  charged  thereon  the  fifth  class  rate  of 
25  cents  per  100  pounds,  or  a  total  of  $2,985.75.  Reparation  is  asked 
upon  the  basis  of  certain  commodity  rates  hereinafter  described. 

Shortly  before  these  movements,  carriers  other  than  the  Chicago, 
IGlwaulDBB  &  St  Paul  Railway  Company  had  established  commodity 
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rates  of  29^  cents  per  100  pounds  from  Depue  to  Hopatcong,  and  of 
22^  cents  from  Depue  to  Emporium,  and  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  states  that  the  failure  on  its  part  to  establish  similar 
rates  was  due  to  a  clerical  error ;  that  this  was  corrected  May  17, 1909, 
immediately  after  these  shipments  had  moved.  It  appears  of  record 
that  this  business  was  solicited  by  the  Chicago,  Milwaukee  &  St.  Paul 
Railway,  and  but  for  the  movement  over  its  rails  the  lower  rates 
would  have  applied,  and  also  that  it  was  the  intention  of  the  carriers 
.generally  to  establidi  such  lower  rates  just  at  the  time  when  this  c(»n- 
plainant's  shipments  were  to  move  and  that  complainant  was  so 
advised  in  advance. 

An  examination  of  the  tariffs  discloses  that  defendant  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  on  June  16, 1909,  filed  its  supple- 
ment canceling  the  22i-cent  rate  to  Emporium  and  the  29i-cent  rate 
to  Hopatcong,  thereby  retaining  the  class  rates.  The  lower  com- 
modity rates  were  therefore  in  effect  but  one  month.  The  other  lines 
also  canceled  the  conmiodity  rates  as  soon  as  these  shipments  moved. 

Complainant  produced  no  proof  upon  the  hearing  bearing  upon 
the  unreasonableness  of  the  rates  charged  upon  these  shipments.  Its 
whole  case  was  based  upon  the  tariff  adjustments  hereinbefore  set  forth. 
In  fact,  its  complaint  specifically  states  that  it  ^'  disclaims  any  inten- 
tion of  attacking  the  reasonableness  of  the  present  rates."  The 
"  present  rates  "  are  the  rates  paid  by  complainant  from  which  it 
seeks  reparation.  Counsel  for  defendants  stated  that  the  purpose  of 
their  appearance  at  the  hearing  was  to  make  it  appear  of  record  that 
they  '^  make  no  admissions  of  recoi^d  as  to  the  reasonableness  or  un- 
reasonableness of  rates." 

From  the  tariff  situation  here  disclosed  an  award  of  reparation  could 
be  based  only  on  a  finding  that  the  rates  charged  were  unreasonable 
for  a  very  brief  period,  prior  to,  and  immediately  after  which,  the 
carriers  maintained  the  class  rates.  We  note  that  defendants  for- 
mally appeared  at  the  hearing  for  the  express  purpose  of  asserting 
that  their  rates  were  and  are  reasonable,  and  to  oppose  any  effort 
to  establish  ^'  a  definite  rate  for  a  definite  time,"  and  that  there  was 
no  evidence  that  the  rates  were  or  are  unreasonable.  We  are  not 
justified  under  the  statute  in  basing  a  finding  of  unreasonaUeness 
merely  on  a  temporary  tariff  adjustment  the  chief  function  of  which 
seems  to  have  been  to  form  the  foundation  for  the  claim  of  this  com- 
plainant for  reparation. 

Before  disposing  of  this  case  it  is  significant  to  note  that  it  appears 
from  the  tariffs  on  file  that  effective  November  15,  1910,  the 
carriers  undertook  to  establish  commodity  rates  on  spent  sulphuric 
acid  in  tank  cars  from  Howe  and  Depue  to  Emporium  18^  cents  and 
to  Hopatcong  22  cents.    The  effective  date  of  the  supplement  naming 
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above  rates  was  postponed  by  the  carriers  until  February  1,  lOll, 
pending  investigation  by  the  Commission  of  advances  contained 
therein,  the  supplement  in  question  containing  both  advances  and 
reductions.  The  carriers  promptly  filed  with  the  Commission  another 
supplement  in  which  the  item  above  referred  to  was  reissued  and 
made  effective  November  IS,  1910,  under  authority  of  Special  Order 
No.  9  of  the  Commission.  Effective  December  26,  1910,  they  now 
propose  to  cancel  these  latter  rates  and  restore  the  class  rates.  This 
circumstance  of  a  short-term  commodity  rate,  both  before  and  after 
which  the  higher  class  rates  apply,  is  very  similar  to  the  circum- 
stance in  connection  with  the  commodity  rate  which  was  in  effect  for 
a  short  term  in  1909  involved  in  this  proceeding^  and  is  strongly  sug- 
gestive of  the  old  evil  of  ^^  midnight  tariffs." 

The  petition  for  reparation  is  denied,  and  an  order  will  be  entered 
accordingly. 
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No.  3089. 
FULLERTON    POWELL   HARDWOOD   LUMBER   COMPANY 

V. 

VIRGINIA  &  SOUTHWESTERN  RAILWAY  COMPANY  ET  AL. 


Submitted  October  6^  1910.    Decided  January  IS,  1911. 


Rate  charged  on  a  carload  shipment  of  crossties  from  Harvey,  Va.,  to  Muskegon,  Hlch., 
found  to  be  unjust  and  unreasonable  in  so  fear  as  it  exceeded  the  rate  contempo- 
raneously in  effect  between  said  points  on  lumber. 

Frank  Wilson  for  complainant. 

Bills,  Streeter  db  Parker  for  Pere  Marquette  Railroad  Company. 

Report  of  the  Cobimission. 

By  the  Commission: 

Complainant  is  a  corporation  located  at  St.  Louis,  Mo.  Its  petition, 
filed  February  1,  1910,  seeks  reparation  because  of  an  alleged  unrea- 
sonable freight  charge  collected  for  carriage  of  one  carload  of  switch 
ties  from  Harvey,  Va.,  to  Muskegon,  Mich.,  in  NovBmber,  1907. 
Informal  complaint  was  received  October  18,  1909.  Complainant 
also  alleges  damage  by  misrouting  on  the  part  of  one  defendant. 

The  car  was  tendered  to  the  Virginia  &  Southwestern  Railway 
Company,  the  initial  carrier,  with  direction  to  route  via  "L.  &  N., 
Pan  Handle,  and  G.  R.  &  I.  Rye."  Under  this  routing  the  car  ordi- 
narily would  reach  the  Grand  Rapids  &  Indiana  Railway  at  Richmond, 
Ind.  Such  deUvery  was  desired  by  complainant,  inasmuch  as  the 
lumber  was  sold  to  the  Grand  Rapids  &  Indiana  Railway  Company 
f.  o.  b.  its  tracks.  At  the  hearing  complainant  abandoned  its  claim 
for  damages  on  accoimt  of  misrouting  and  now  desires  the  Commis- 
sion to  fix  a  reasonable  rate  for  the  traffic  via  the  route  over  which  it 
moved. 

The  Virginia  &  Southwestern  noted  the  routing  instructions  on  its 
waybill,  but  failed  to  insert  them  in  the  transfer  slip  to  the  LouisviUe 
&  Nashville  Railroad,  its  connection  at  Appalachia,  Va.  At  that 
point  the  shipment  was  transferred  from  C.  M.  &  St.  P.  car  55296  to 
I.  C.  car  35506.  In  the  distribution  of  freight  to  its  northern  con- 
nections at  Cincinnati  the  Louisville  &  Nashville  Railroad  turned  the 
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car  over  to  the  Chicago,  Oineinnati  &  Louisville  Railroad,  and  the 
latter  carrier  delivered  it  to  the  Pere  Marquette  at  Lacrosse,  Ind. 
The  Pere  Marquette  transported  the  car  thence  to  Muskegon,  where 
it  arrived  on  January  8,  1908.  Upon  being  informed  of  the  arrival 
of  the  car  at  destination,  complainant  replied  that  it  had  no  record  of 
the  shipment,  but  that  if  the  contents  of  C.  M.  &  St.  P.  car  55296  had 
been  transferred  to  this  car  en  route,  delivery  should  be  made  to  the 
(kand  Rapids  &  Indiana  upon  paynient  of  freight  charges.  An  item 
of  $7  demurrage  resulted  from  the  delay  incident  to  this  misimder^ 
standing.  The  total  freight  charge  demanded  by  the  Pere  Marquette, 
exclusive  of  the  $7  demurrage,  was  $559.40,  or  a  rate  of  72  cents 
per  100  pounds  on  77,700  poimds,  the  weight  of  the  shipment.  The 
Grand  Rapids  &  Indiana,  on  January  17,  refused  to  pay  these  charges 
or  to  accept  the  shipment  unless  returned  to  Cincinnati  and  brought 
to  Muskegon  via  the  Pan  Handle  and  its  own  line,  as  directed  in  the 
bill  of  lading.  On  February  7  the  Pere  Marquette  turned  the  car 
over  to  its  engineering  department  and  credited  the  shipper  with 
S340.47,  which  is  said  to  represent  the  current  market  price  of  the 
ties  at  Muskegon,  but  which  was  over  $200  less  than  the  accrued 
freight  charges. 

Of  the  total  charges  demanded  there  was  a  straight  overcharge  of 
9^  cents  per  100  pounds  on  the  part  of  the  lines  south  of  Cincinnati, 
due  to  an  erroneous  assumption  that  the  car  originated  at  Pineola, 
Fla.,  and  correction  was  issued  on  that  basis.  The  rate  applicable 
under  the  tariffs  via  the  route  the  shipment  moved  was  62^  cents, 
composed  of  50^  cents  to  Cincinnati  and  12  cents  beyond.  It  is  the 
50^ent  rate  that  forms  the  real  subject  of  controversy.  The 
Virginia  &  Southwestern  assessed  a  rate  of  2i  cents  from  Harvey  to 
Appalachia,  but  this  rate  was  not  filed  with  the  Commission.  There 
was  no  specific  rate  on  cross-ties  from  Harvey  to  Cincinnati  to  which 
the  Louisville  &  Nashville  was  a  party,  nor  did  the  tariffs  provide 
for  the  application  of  lumber  rates  thereon,  and  the  Louisville  & 
Nashville  therefore  assessed  a  class  rate  of  48  cents  for  its  haul  from 
Appalachia  to  Cincinnati.  Since  May  25,  1908,  the  rate  on  ties  from 
Harvey  to  Cincinnati  has  been  14  cents,  the  same  as  the  lumber  rate 
effective  at  the  time  of  this  shipment.  The  through  rate  on  lumber 
from  Harvey  to  Muskegon  at  that  time  was  26  cents. 

We  have  heretofore  held  that  ordinarily  the  rate  on  cross-ties  should 
not  exceed  the  rate  on  lumber.  Substantially  the  only  difference  be- 
tween cross-ties  and  switch  ties  is  that  the  latter  vary  in  length. 
These  ties  load  between  50,000  and  60,000  pounds  per  car.  In  Cen- 
tral Freight  Association  territory  there  is  usually  no  distinction  for 
classification  purposes  between  kinds  of  ties,  and  ties  generally  take 
the  lumber  rate. 
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Upon  consideration  of  all  the  facts  disclosed  by  the  record  we  are 
of  opinion,  and  find,  that  the  rate  assessed  upon  the  shipment  in 
question  was  unreasonable  in  so  far  as  it  exceeded  26  cents  per  100 
pounds,  the  rate  applicable  to  lumber,  Harvey  to  Muskegon,  when  the 
shipment  moved,  and  which  has  been  i^plicable  to  ties  for  more 
than  two  years.  Under  that  rate  the  total  freight  charges  would  have 
been  $202.02.  Inasmuch  as  the  freight  has  not  been  paid,  no  order 
for  reparation  can  now  be  entered.  But  the  Pere  Marquette  appears 
to  have  credited  complainant  with  $340.47  as  the  purchase  price 
of  the  ties,  and  we  see  no  reason  why  the  entire  matter  should  not 
be  settled  by  refund  to  complainant  by  the  Pere  Marquette  of  the 
difference  between  the  charges  herein  found  to  be  reasonable  and  the 
amount  which  has  been  or  may  be  agreed  upon  as  the  value  of  the 
ties.  The  Pere  Marquette  may  then  adjust  its  account  with  con- 
necting carriers  upon  basis  of  divisions  of  the  present  combination 
rate  of  26  cents,  Harvey  to  Muskegon.  Of  that  rate,  one  factor  has 
been  in  force  more  than  two  years  and  the  other  more  than  six 
years.  No  order  for  future  maintenance  of  the  rate  seems  neces- 
sary to  proper  disposition  of  this  case. 
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No.  8164. 
NEBRASKA  MATERIAL  COMPANY 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD  COM- 
PANY ET  AL. 


SM^mMed  Octoher  16, 1910.    Decided  Januory  IS,  1911. 


Bite  of  12  cents  on  common  brick  from  Mound  Valley,  Kans.,  to  Tecnmseh, 
Nebr.,  not  found  to  have  been  unreasonable  or  unjustly  discriminatory  as 
compared  with  the  rate  of  8  cents  to  Lincoln,  Nebr.,  a  point  4S  miles  more 
distant  and  on  the  same  line. 

T.  8.  AUen  for  complainant. 

James  E.  Kelby  and  C.  E.  8pens  for  Chicago,  Burlington  &  Quincy 
Railroad  Company. 
F.  C.  Dumbeck  for  St.  Louis  &  San  Francisco  Railroad  Company. 

Report  of  the  Commissiok. 

Bt  thb  Commission  : 

C(»nplainant  is  a  corporation  engaged  in  the  sale  of  building  mate- 
rial and  has  its  principal  offices  at  Lincoln,  Nebr.  By  complaint 
filed  March  5, 1910,  it  alleges,  in  substance,  that  a  rate  of  12  cents  per 
100  pounds  exacted  by  defendants  for  the  transportation  of  four 
carloads  of  brick  from  Mound  Valley,  Kans.,  to  Tecums^,  Nebr., 
daring  March  and  April,  1908,  was  unreasonable  in  so  far  as  it  ex- 
ceeded a  rate  of  8  cents  contemporaneously  maintained  for  carriage 
of  the  same  commodity  from  Mound  Valley  to  Lincoln,  Nebr.  Repa- 
ration is  asked. 

Tecumseh  is  a  local  station  on  the  Chicago,  Burlington  &  Quincy 
Bailroad,  about  48  miles  southeast  of  Lincoln.  The  shipments  moved 
over  the  St  Louis  &  San  Francisco  Railroad  to  Kansas  Gty,  thence 
to  destination  over  the  Burlington.  Traffic  carried  from  Mound 
Valley  to  Lincoln  over  this  route  passes  through  Tecumseh.  Com- 
l^ainant  also  called  attention  to  defendants'  rate  of  7^  cents  on  brick 
Imii  Mound  Valley  to  Omaha,  Nebraska  City,  and  Plattsmouth, 
Mi;  Xhe  8-cent  rate  to  Lincoln  was  canceled  by  defendants  on 
4  and  the  7|-cent  rate  to  Omaha,  Nebraska  City,  and  Platts- 
JfUy  11, 1910,  leaving  in  force  to  those  points  a  through 
made  up  of  the  combination  of  intermediate  ratea 
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The  12-cent  rate  to  Tecumseh  was  legally  effective  at  the  date  of 
these  shipments,  and  is  still  in  force.  Defendants  assert  that  the 
rate  to  Tecumseh  is  reasonable,  and  that  the  maintenance  of  a  rate 
to  Tecumseh  higher  than  the  rate  to  Lincoln  and  the  other  points 
mentioned  was  not  prohibited  by  the  fourth  section  of  the  act  as  it 
existed  prior  to  June  18,  1910,  because  competitive  conditions  rend- 
ered transportation  to  the  latter  points  substantially  dissimilar  from 
carriage  to  Tecumseh. 

It  appears  that  the  Missouri  Pacific  Railway  Company  has  lines  of 
railroad  reaching  from  points  in  the  so-called  Kansas  gas  belt,  in 
the  vicinity  of  Mound  City,  to  Lincoln,  which  do  not  pass  through 
Tecumseh.  On  January  1,  1907,  that  company  reduced  to  8  cents 
its  rate  on  brick  from  the  Kansas  gas  belt  points  to  Lincoln.  To 
obtain  a  share  of  the  traffic  the  defendants  made  the  same  rates  as 
the  Missouri  Pacific  to  competitive  points  such  as  Lincoln  and 
Omaha,  but  they  did  not  apply  those  rates  to  intermediate  points  on 
their  lines.  Nebraska  City  and  Plattsmouth  were  given  Omaha  rates 
because  they  are  junct^ion  points  of  the  Burlington  and  Missouri 
Pacific.  Defendants  say  that  they  canceled  the  7^  and  8  cent  rates 
because  they  were  unreasonably  low  for  the  service  rendered  and 
were  considered  unremunerative.  The  following  table  shows  the  reve- 
nue per  ton  per  mile  resulting  from  the  rates  here  considered,  based 
upon  the  mileage  via  defendants'  lines: 


rrom  Moniid  Valley,  Kkdb,,  to— 


Tecumaeh . . . . 

Lincoln 

Omaha 

Nebraaka  City 
Plattamooth.. 


Rate. 

Distance. 

Genu, 

MUa. 

12 

830 

8 

878 

7* 

380 

74 

386 

7* 

360 

Revenoe 

per  ton 

permOe 


0.727 
.423 
.885 
.446 

.416 


Upon  consideration  of  all  the  facts  disclosed  by  our  investigation 
our  conclusion  is  that  the  competitive  conditions  existing  in  respect 
of  the  transportation  to  Lincoln,  Omaha,  Plattsmouth,  and  Nebraska 
City  were  such  that  the  maintenance  of  a  higher  rate  to  Tecumseh 
was  not  a  violation  of  the  fourth  section  of  the  act  as  interpreted  by 
the  courts  previous  to  its  recent  amendment.  An  examination  of  the 
tariffs  shows  that  the  12-cent  rate  is  fairly  in  line  with  rates  from 
points  in  the  Kansas  gas  belt  to  other  local  points  on  the  Burlington, 
and  we  are  unable  to  find,  upon  this  record,  that  the  rate  to  Tecumseh 
was  or  is  unreasonable.  The  complaint  must  therefore  be  dismissed, 
and  it  will  be  so  ordered.  It  must  be  understood,  however,  that  our 
decision  in  this  case  is  without  prejudice  to  any  investigation  which 
may  be  made  under  the  present  requirements  of  the  fourth  section. 
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No.  3286. 
lOLA  PORTLAND  CEMENT  COMPANY 

V. 

MISSOUEI,  KANSAS  &  TEXAS  RAILWAY  COMPANY 

ETAL. 


Sulnnitted  December  IS,  1910.    Decided  January  IS,  1911. 


Although  complainant  knew  of  an  existing  through  route  and  Joint  rate  over 
the  Atchison,  Topeka  &  Santa  Fe  and  Fort  Worth  &  Rio  Grande,  it  never- 
theless routed  the  shipments  herein  involved  over  the  Missouri,  Kansas  & 
Texas  Railway  and  the  Fort  Worth  &  Rio  Grande,  the  applicable  published 
rates  being  a  hli^er  combination  of  intermediate  rates;  Held,  That  com- 
plainant is  not  entitled  to  reparation  and  that  prayer  for  establishment  of 
through  route  and  joint  rate  over  the  Missouri,  Kansas  &  Texas  and  Fort 
Worth  &  Rio  Grande,  upon  supposition  that  such  action  is  a  necessary  cor- 
ollary to  an  award  of  reparation,  should  be  denied. 

(7.  L.  Shepard  for  complainant. 

Fred  H.  Wood  and  A.  E.  Haid  for  Fort  Worth  &  Rio  Grande  Rail- 
way Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant,  a  corporation  manufacturing  cement  at  lola, 
Eans.9  seeks  reparation  on  account  of  the  exaction  of  rates  alleged 
to  have  been  excessive  for  the  transportation  of  four  carloads  of 
cement,  during  May,  June,  and  July,  1907,  from  lola  to  Comanche, 
Basse,  Brady,  and  Stephensville,  in  the  state  of  Texas,  and  asks  for 
the  establishment  of  a  through  route  and  joint  rates  for  similar  serv- 
ice over  defendants'  lines.  Complaint  was  filed  informally  June  2, 
1909. 

The  shipments  moved  over  the  Missouri,  Kansas  &  Texas  Railway 
to  Fort  Worth,  Tex.,  and  thence  over  the  Fort  Worth  &  Rio  Grande 
Railway  to  destination.  These  lines  had  not  established  joint  rates 
applicable  to  the  traffic,  and  the  rates  lawfully  assessed  were  combina- 
tions upon  Fort  Worth  ranging  from  41  to  49|  cents  per  100  pounds. 
There  was^  through  route  over  the  Atchison,  Topeka  &  Santa  Fe 
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and  Fort  Worth  &  Rio  Grande  Railways  from  lola  to  points  of  desti- 
nation, with  a  joint  rate  of  31.5  cents.  The  joint  rate  available  to 
complainant  by  way  of  the  Santa  Fe  was  known  to  it  at  the  time  of 
shipment.  No  evidence  was  offered  for  the  purpose  of  showing  that 
the  rates  assessed  were  mireasonable,  and  the  only  reason  suggested 
for  giving  the  traffic  to  the  Missouri,  Kansas  &  Texas  was  an  alleged 
assumption  that  the  latter  road  would  be  able  to  ^^  protect ''  the  rate 
publi^ed  over  another  route.  Obviously,  such  a  state  of  facts  can 
not  be  made  the  basis  of  an  award  of  reparation  under  the  act  to 
regulate  commerce,  as  such  a  result  would  be  in  substance  an  entire 
perversion  of  the  fundamental  provisions  of  the  statute  in  respect  of 
the  publication  of  rates  and  adherence  thereto. 

It  remains  to  be  determined  whether  an  additional  through  route 
should  be  established  for  the  future.  Complainant's  case  rests  upon 
the  evidence  of  one  witness,  who  is  its  traffic  manager  at  the  present 
time,  but  was  not  in  any  way  connected  with  it  in  1907.  His  testi- 
mony as  to  all  the  essential  facts,  therefore,  was  based  upon  what  he 
had  learned  from  others,  and  there  was  no  indication  that  he  had 
established  the.  accuracy  of  his  information.  The  former  traffic 
manager  of  complainant,  under  whose  direction  the  shipments  were 
made,  was  within  reach  during  the  hearing.  In  response  to  the  sug- 
gestion of  the  examiner  that  his  evidence  might  be  valuable,  com- 
plainant's representative  replied  that  he  did  not  desire  to  offer  more 
evidence.  Complainant's  witness  stated  ihat  it  was  his  understand- 
ing that  there  had  been  a  car  shortage  in  1907 ;  that  the  distance  is 
less  and  the  train  schedules  shorter  via  the  Missouri,  Kansas  &  Texas 
than  via  the  Santa  Fe ;  that  if  left  to  a  choice,  he  would  rather  have 
reparation  in  this  case  than  an  additional  through  route  for  the 
future;  and  that  he  would  not  be  asking  the  establishment  of  a 
through  route  except  that  he  understood  it  to  be  a  necessary  corollary 
to  an  award  of  reparation.  It  is  a  fact  that  the  distance  over  the 
present  route  is  about  one-sixth  greater  than  over  the  route  proposed 
by  complainant;  but  as  to  any  other  difference  in  favor  of  the  pro- 
posed route  the  evidence  is  so  vague  and  unsatisfactory  that  no  defi- 
nite finding  can  safely  be  predicated  thereon. 

It  is  our  conclusion  that  the  facts  of  record  are  not  such  as,  in  our 
judgment,  require  the  relief  asked  in  the  petition,  and  it  will  there- 
fore be  dismissed. 

20I.G.G.Rep. 
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No.  2929. 
C.  H.  ALGEET  COMPANY 

V. 

DENVER  &  RIO  GRANDE  RAILROAD  COMPANY  ET  AL. 


Submitted  October  10, 1910.    bedded  January  IS,  1911. 


Bole  of  the  Western  Glassification  providing  that  less-tlian-carload  shipments 
consisting  of  separate  packages  shall  be  rated  one  class  higher  when  each 
package,  bundle,  or  piece  is  not  plainly  and  indelibly  marked  with  the  name 
of  consignee  and  the  name  of  the  station,  town,  or  city  and  the  state  to 
which  destined,  condemned  as  an  unreasonable  regulation  or  practice  affect- 
ing the  rate.    Reparation  awarded. 

G.  M.  Stephen  for  complainant. 

E.  N.  Clark  and  /.  O.  McMurray  for  Denver  &  Rio  Grande  Rail- 
road Company. 

E.  B.  Peirce  and  WdUdce  T.  Hughes  for  Chicago,  Rock  Island  & 
Pacific  Railway  Company. 

Report  of  the  Commission. 

Clements,  Chmrman: 

On  November  17,  Decwnber  11  and  15, 1908,  complainant  delivered 
to  the  Denver  &  Rio  Grande  Railroad  Company  at  Farmington, 
N.  Mez.,  three  less-than-carload  shipm^its  of  goat  and  sheep  skins, 
weighing  1,379,  1,150,  and  375  pounds,  respectively,  for  transporta- 
tion to  Chicago,  HI.  The  Chicago,  Rock  Island  &  Pacific,  the  deliv- 
ering carrier,  collected  charges  on  the  basis  of  $6  per  100  pounds. 
Ccmiplainant  asks  reparation  in  the  sum  of  $58.10,  alleging  that  the 
rate  assessed  was  excessive  and  unreasonable  to  the  extent  it  exceeded 
$4  per  100  pounds,  and  in  effect  challenges  the  reasonableness  of 
Western  Classification  rule,  effective  on  the  dates  of  shipment,  pro- 
viding that  less-than-carload  shipments  consisting  of  separate  pack- 
ages shall  be  rated  one  class  higher  when  each  bundle,  package,  or 
piece  is  not  plainly  and  indelibly  marked  with  the  name  of  consignee 
and  the  name  of  the  station,  town,  or  city  and  the  state  to  which 
destined. 

There  was  no  through  rate  in  effect  on  goat  and  sheep  ddns  between 
the  i>oint8  named,  the  through  charge  applicable  to  less^thvi-carload 
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shipments  being  made  up  of  the  combination  of  intermediate  first 
class  rates  and  amounting  to  $4  per  100  pounds  via  Denver,  the  route 
of  movement.  The  class  higher  was  one  and  one-half  times  first 
class,  which  made  the  through  charge  applicable  under  the  classifi- 
cation rule  $6  per  100  pounds. 

It  appears  that  the  higher  charge  was  exacted  solely  on  the  ground 
that  the  bundles  comprising  the  shipments  'were  not  marked  in  ac- 
cordance with  the  rule  referred  to,  being  marked  Diamond  A,  Chi- 
cago, or,  to  be  more  exact,  with  a  large  letter  "A''  surrounded  by  a 
rectangle,  which  appears  to  have  been  complainant's  practice  in  the 
past.  The  bills  of  lading  covering  these  shipments  show  the  name  of 
the  consignor  and  that  the  same  were  consigned  to  "  Diam<md  A  (the 
sign  being  used),  Chicago,  111.,  notify  John  Miller  &  Co.,  Chicago, 
111."  The  rule  challenged  was  contained  in  the  issue  of  the  Western 
Classification  effective  on  the  dates  of  the  shipments  here  involved, 
but  in  no  other  issue  previous  or  subsequent  thereto. 

The  Commission  can  find  no  lawful  authority  for  a  tariff  provision 
the  effect  of  which  is  to  establish  two  rates,  for  the  same  transporta- 
tion service  and  the  same  liability  in  connection  therewith.  The 
higher  rate  of  defendants  on  packages  not  properly  marked  was  in 
the  nature  of  a  penalty,  and  it  is  plainly  apparent  that  such  a  rule 
would  in  its  practical  application -result  in  discrimination,  in  that  the 
higher  rate  would  be  applied  in  some  cases  and  the  lower  in  others, 
due  to  the  fact  that  there  could  be  no  uniformity  in  the  determination 
by  the  various  agents  of  the  carriers  of  the  question  of  fact  as  to 
whether  or  not  particular  packages  were  properly  marked.  All  ques- 
tions of  this  nature  ought  to  be  settled  before  the  goods  are  accepted 
by  the  carrier,  and  it  is  clearly  within  the  power  and  authority  of 
carriers  to  establish  reasonable  and  just  regulations  requiring  proper 
packing  and  marking  of  consignments  before  acceptance  by  them  for 
transportation,  which  will  amply  protect  them  from  negligence  by 
shippers  in  this  respect. 

It  is  our  conclusion  that  the  rule  in  effect  at  the  time  of  diipment 
was  an  unreasonable  regulation  or  practice  affecting  the  rate,  and  an 
order  of  reparation  will  therefore  be  entered  against  both  of  the 
defendants  in  the  sum  of  $58.08,  with  interest  from  January  20, 1909. 
As  the  rule  condemned  is  not  now  in  force  no  order  as  to  the  future 
is  necessary. 

There  was  a  lower  combination  of  rates  via  Pueblo  in  effect  at  the 
time  of  $3.85  per  100  pounds,  and  as  the  evidence  is  that  the  origi- 
nating carrier  is  responsible  for  not  providing  that  routing,  the 
order  will  require  that  carrier  to  make  reparation  in  the  additional 
amount  of  $4.36,  with  interest  from  January  20,  1909,  due  to  its 

negligence. 
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No.  3241. 
EDISON  PORTLAND  CEMENT  COMPANY 

V. 

DELAWARE,  LACKAWANNA  &  WESTERN  RAILROAD  COM- 
PANY ET  AL. 


Submitted  November  19, 1910.    Decided  Jamuary  IS,  1911, 


UpoQ  all  the  &ct8  disclosed  by  the  record,  the  Commission  is  unable  to  declare  defend- 
ants guilty  of  negligence  in  not  having  established  through  routes  and  joint  rates 
fat  the  transportation  of  complainimt's  shipments  of  Portland  cement  from  New 
Village,  N.  J.,  to  WiUiamstown  and  Enosbuig  Falls,  Vt. 

F.  C.  Morris  for  complainant. 

/.  L.  Seager  for  Delaware,  Lackawanna  &  Western  Railroad  Com- 

C.  S.  Pierce  for  npston  &  Maine  Railroad. 

Report  op  the  Commission. 

Peouty,  Commissioner: 

The  complainant  is  engaged  in  the  manufacture  of  Portland  cement 
at  New  Village;  N.  J.,  and  claims,  in  this  proceeding,  damages  with 
respect  to  two  carload  shipments  of  its  product. 

The  first  shipment  was  a  carload  of  cement  in  paper  sacks  from 
New  Village  to  WiUiamstown,  Vt.,  and  the  route  was  via  the  Dela- 
ware, Lackawanna  &  Western,  Delaware  &  Hudson,  and  Rutland 
companies  to  Burlington,  thence  by  Central  Vermont  to  destination. 
Charges  were  assessed  by  combining  the  joint  through  rate  then  in 
effect  from  New  Village  to  Burlington  with  the  local  rate  of  the 
Central  Vermont  from  Burlington  to  WiUiamstown.  Complainant 
concedes  that  both  the  joint  and  the  local  rates  were  reasonable. 
The  route  taken  was  that  indicated  by  the  complainant. 

The  second  shipment  was  a  carload  of  Portland  cement,  in  paper 
sacks,  from  New  ViUage  to  Enosburg  Falls,  Vt.,  and  the  route  via 
Delaware,  Lackawanna  &  Western,  Delaware  &  Hudson,  Boston  & 
Maine,  and  St.  Johnsbury  &  Lake  Champlain  to  Sheldon  Junction, 

20 1,  c.  c.  R^. 


96  INTEB8TATE  OOMMEBCE  COMMISSION  BBPOBTS. 

and  Central  Vermont  from  Sheldon  Junction.  This  routing  was  indi- 
cated by  the  complainant.  Charges  should  have  been  assessed  upon 
the  combination  of  the  joint  through  rate  from  New  Village  to  Sheldon 
Jimction  plus  the  local  rate  from  Sheldon  Junction  to  destination, 
but  through  some  error,  the  natiu*e  of  which  did  not  clearly  appear, 
the  shipment  was  overcharged  at  destination  by  the  amount  of  $56.43. 

This  overcharge  was  admitted  upon  the  hearing,  and  it  was  stated 
that  refjund  had  not  been  made  for  the  reason  that  the  Boston  & 
Maine  and  the  Central  Vermont  were  unable  to  agree  as  to  which 
was  responsible  for  the  error  and  which  should  make  the  refund. 
Upon  suggestion  that  the  complainant  should  not  be  deprived  of  its 
money  by  this  disagreement  among  the  carriers  and  that  this  Com- 
mission ought  not  to  be  troubled  with  suits  growing  out  of  differences 
of  this  kind,  it  was  stated  that  this  amount  would  be  at  once  paid  to 
the  complainant,  and  this  has  since  the  hearing  been  done. 

This  case  is  therefore  to  be  disposed  of  upon  the  assimiption  that 
both  shipments  were  routed  by  the  defendants  according  to  the 
instructions  of  the  complainant  and  that  the  charges  assessed  were 
the  published  tariff  rates  then  in  effect.  Nor  does  the  complainant 
claim  that  either  the  joint  rates  or  the  local  rates  applied  ""vere  exces- 
sive, when  considered  as  sjich.  Its  complaint  is  that  the  defendants 
should  have  had  in  effect  at  the  time  of  these  shipments  joint  through 
rates  from  New  Village  to  the  destination  points  named. 

There  was  in  effect  at  this  time  from  New  Village  to  these  points 
via  New  York  and  boat  from  thence  to  New  London  a  joint  tiburough 
rate  to  both  these  points  which  was  satisfactory  to  the  complainant, 
upon  Portland  cement  in  barrels  and  in  cloth  sacks,  but  inasmuch  as 
this  rate  applied  to  a  route  which  involved  a  water  carriage,  cement 
in  paper  sacks  could  not  be  sent  under  it.  Since  the  movement  of 
these  shipments  a  joint  through  rate  has  been  established  to  these 
points  via  the  New  York,  New  Haven  &  Hartford  which  is  satis- 
factory to  the  complainant. 

It  appears  that  some  time  before  these  shipments  the  complainant 
had  appUed  to  the  Delaware,  Lackawanna  &  Western  for  a  through 
route  and  a  joint  rate  to  these  Central  Vermont  points  and  that  this 
company  had  endeavored  to  establish  such  through  arrangements 
with  the  Central  Vermont  via  the  lines  over  which  these  two  shipments 
moved,  but  without  success.  There  is  no  evidence  in  this  case  which 
indicates,  nor  can  the  Commission  from  its  knowledge  of  the  situation 
find,  thitt  such  a  through  route  ought  to  have  been  in  effect  at  the  time 
of  these  shipments.  The  fact  that  the  Central  Vermont  declined  to 
enter  into  such  through  arrangements  and  that  the  present  through 
route  is  via  a  different  line  rather  indicates  that  that  company  may 
have  been  justified  in  refusing  the  proposition  of  the  Delaware, 
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Lackawanna  &  Western  for  such  through  arrangements.  We  can 
not  therefore  award  damages  against  these  defendants  for  failure  to 
have  in  effect  a  through  route  and  a  joint  rate  under  which  these  ship- 
ments might  have  moved. 

Neither  can  we  award  damages  against  the  Delaware,  Lackawanna 
&  Western  and  the  other  raihx)ads  which  make  up  the  present  through 
route.  Without  deciding  whether  we  might  under  any  circumstances 
award  damages  against  those  hues  over  which  a  shipment  did  not 
actually  move  upon  the  theory  that  there  should  have  been  a  rate 
under  which  it  might  move,  we  are  not  satisfied  upon  this  record  that 
either  the  Lackawanna  or  the  other  carriers  in  that  route,  which  are 
not  parties  to  this  proceeding,  were  at  fault.  The  Delaware,  Lacka- 
wanna &  Western  has  finally  succeeded  in  establishing  joint  rates 
under  which  the  complainant  can  ship  its  cement  in  paper  sacks  to 
these  Central  Vermont  points,  and  we  can  not  say  that  it  was  guilty 
of  negligence  in  not  having  been  able  to  bring  about  this  arrange- 
ment at  the  time  of  the  movement  in  question. 

The  complaint  must  therefore  be  dismissed. 
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No.  8455. 
BEEKMAN  LUMBER  COMPANY 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Su^mUtted  November  18,  1910.    Decided  January  IS,  1911. 


Proportional  rate  of  11  cents  on  lumber,  Winfleld,  Ala.,  to  Thebes,  III.,  re- 
stricted in  its  application  to  shipments  destined  beyond  Thebes,  held  inap- 
plicable when  the  only  destination  indicated  on  the  bill  of  lading  was 
Thebes  proper.  Combination  rate  of  28)  cents  assessed  for  the  movement 
of  a  car  of  lumber  as  from  point  of  origin  to  Thebes  proper  found  unrea- 
s(Miable  and  lower  rate  prescribed  for  future.    Reparation  awarded. 

O.  H.  Lowry  for  complainant. 

A.  P.  Humhurg  for  Illinois  Central  Railroad  Company. 

Report  of  the  Commission. 

By  THE  Commission: 

The  complainant  corporation,  having  its  principal  place  of  business 
in  Kansas  City,  Mo.,  is  engaged  in  the  manufacture  and  sale  of  lumber. 
Its  petition,* filed  August  10, 1910,  puts  in  issue  the  reasonableness  of 
rates  exacted  by  defendants  for  carriage  of  a  carload  of  gum  lumber, 
weighing  45,700  pounds,  shipped  December  21,  1906,  from  Brilliant, 
Ala.,  to  Thebes,  111.,  and  thence  forwarded  to  Clinton,  Iowa.  Infor- 
mal complaint  covering  the  same  subject  matter  was  filed  with  the 
Commission  March  25, 1908.    Reparation  is  asked. 

Complainant  made  this  shipment  and  consigned  the  car  to  itself  at 
Thebes.  No  routing  instructions  were  given  by  the  shipper.  In  the 
absence  of  a  joint  through  rate,  defendants  carried  the  shipment  via 
the  Illinois  Central  Railroad  from  Brilliant  to  Winfield,  Ala.,  St 
Louis  &  San  Francisco  Railroad  to  Aberdeen,  Miss.,  Illinois  Central 
Railroad  to  Gale,  111.,  and  Chicago  &  Eastern  Illinois  Railroad  to 
Thebes,  on  a  combination  rate  of  24  cents  per  100  pounds,  and  freight 
charges  in  the  sum  of  $109.68  were  collected.  Subsequently  a  refund 
of  $2.28  was  authorized  by  the  Conmiission  and  paid  by  the  Illinois 
Central,  because  the  Conunission  found  in  the  investigation  of  thf 
informal  complaint  above  mentioned  that  the  shipment  should  have 
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been  routed  via  Illinois  Central,  Brilliant  to  Winfield,  St.  Louis  & 
San  Francisco  to  Thebes,  via  Memphis,  Tenn.,  on  combination  rate 
of  2^  cents.  « 

At  time  of  shipment  there  was  no  rate  from  Winfiel(}  to  Thebes 
proper.  There  was  a  rate  of  11  cents  per  100  pounds  from  Win- 
field  to  Thebes  when  "  for  beyond."  This  rate  was  applicable  only 
on  shipments  billed  to  Thebes,  plainly  showing  that  they  were 
destined  for  beyond.  Complainant  claims  that  it  intended  to  re- 
consign  the  shipment  from  Thebes  to  Clinton,  Iowa,  and  was  there- 
fore entitled  to  the  rate  of  11  cents,  Winfield  to  Thebes  for  beyond. 
The  bill  of  lading  shows  destination  as  Thebes  proper,  but  com- 
plainant says  that  its  custom  was  to  send  instructions  respecting  re- 
consignment  to  the  division  freight  agent  of  the  Chicago  &  Eastern 
Illinois  Railroad  Company  at  Salem,  111.,  before  arrival  of  cars  at 
destination.  No  direct  evidence  is  presented  of  the  time  the  car  ar- 
rived at  Thebes,  but  the  date  was  probably  January  10,  1907,  be- 
cause on  that  date  the  agent  at  Salem,  111.,  telegraphed  for  instruc- 
tions as  to  disposition  of  the  car.  A  letter  giving  such  instructions, 
under  date  of  December  24,  1906,  is  in  evidence,  but  apparently  it 
did  not  reach  its  destination,  or  the  agent  would  not  have  tele- 
graphed. A  second  letter,  under  date  of  January  10,  1907,  repeated 
the  instructions.  Complainant's  witness  testified  that  it  paid  no  re- 
consignment  charge,  though  such  payment  was  required  by  the  car- 
rier's rules.  Under  the  circumstances,  the  prayer  for  reparation 
xipon  basis  of  the  combination  of  the  rate  to  Winfield  plus  the  11-cent 
proportional  rate  beyond  is  denied. 

There  remains  the  question  whether  the  rate  of  23^  cents,  Brilliant 
to  Thebes,  was  reasonable.  There  was  a  rate  of  IGJ  cents  in  effect 
at  tune  of  shipment  from  Brilliant  to  Cairo,  111.,  proper,  or  for 
beyond.  Thebes  is  only  29  miles  farther,  and  although  it  is  com- 
mercially less  important  than  Cairo,  and  its  rates  less  subject  to  com- 
petitive forces,  still  a  higher  charge  of  7  cents  for  this  29-mile  haul 
appears  unreasonable.  Indeed,  since  August,  1910,  the  rate  from 
Cairo  to  Thebes,  which  is  one  of  the  factors  used  in  making  up  the 
combination  rate  to  Thebes,  has  been  reduced  from  7  cents  to  4  c^its, 
making  the  through  combination  rate  from  Brilliant  to  the  latter 
point  20|  cents. 

Upon  the  record  it  is  our  opinion,  and  we  so  find,  that  the  rate 
of  23^  cents  was  unreasonable  in  so  far  as  it  exceeded  a  rate  of  20^ 
cents,  and  that  because  of  the  exaction  of  the  unreasonable  rate  afore- 
said complainant  is  entitled  to  reparation  in  the  sum  of  $13.71,  with 
interest  from  January  10,  1907.  An  order  will  be  entered  awarding 
reparation  in  the  amount  named  and  requiring  defendants  to  main- 
tain for  two  years  their  present  rate  of  20^  cents  for  the  transpor- 
tation of  gum  lumber  in  carloads  from  Brilliant,  Ala.,  to  Thebes,  HI. 

aoLc.aB€i>. 
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No.  3133. 

R.  E.  COBB  ET  AL. 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Submitted  December  9,  1910,    Decided  Jamwry  IS,  1911, 


1.  Complainants,  engaged  in  the  operation  of  creameries  at  Minneapolis  and  St. 

Paul  and  using  the  centralizer  method,  bring  this  complaint  to  compel  defend* 
ants  to  establidi  the  same  tariff  on  cream  in  cans  as  was  fixed  by  the  Commissicm 
in  the  Beatrice  case,  15  I.  C.  C.  Rep.,  109;  Held,  That  nothing  in  the  conditions 
of  operation,  nor  in  the  financial  showing  of  these  defendants,  nor  in  the  com- 
mercial conditions  surroimding  this  traffic,  renders  unjust  the  application 
over  the  lines  of  these  defendants  of  the  same  rates  between  interstate 
points  within  a  distance  of  510  miles  from  St.  Paul  as  were  prescribed  in  the 
Beatrice  case,  and  it  is  highly  desirable  that  there  should  be  uniformity  in  all 
this  territory  when  that  can  be  attained  without  any  sacrifice  of  justice. 

2.  Present  rates  for  the  transportation  of  cream  in  cans  between  interstate  points 

within  a  distance  of  510  miles  from  St.  Paul,  Minn.,  found  unreasonable,  and 
defendants  ordered  to  establish  rates  prescribed  in  the  report  as  maTima  for 
the  future. 

3.  There  ought  alwa3rs  to  be  harmony  between  state  and  interstate  transportation 

by  rail;  but  imder  the  circumstances  of  this  case  this  Commission  feels  that  it 
can  not  deny  the  prayer  of  complainants.  These  centralizers  are  engaged 
in  the  manufacture  of  butter  at  St.  Paul,  in  the  course  of  which  they  draw  their 
supplies  from  points  without  the  state  of  Minnesota  and  they  also  sell  their 
product  at  points  without  that  state.  The  very  purpose  of  this  Commission 
is  to  see  that  persons  requiring  interstate  transportation  shall  be  accorded  just 
and  reasonable  charges  for  that  service;  and  it  has  no  right  to  respect  the  policy 
of  the  state  of  Minnesota  nor  of  the  state  of  North  Dakota  if  they  interfere  with 
the  application  of  a  just  and  reasonable  transportation  charge  for  this  inter- 
state service. 

DurmerUf  Moore  <fe  Sanborn  for  complainants. 

Charles  Donnelly  for  Northern  Pacific  Railway  Company  and 
Northern  Express  Company. 

J.  D.  Armstrong  for  Great  Northern  Railway  Company  and 
Great  Northern  Express  Company. 

Alfred  H.  Bright  for  Western  Express  Company  and  Minneapolis, 
St.  Paul  &  Sault  Ste.  Marie  Railway  Company. 

Andrew  MiUer,  Attorney  General  of  North  Dakota,  for  Board  of 
Railroad  Commissioners  of  the  state  of  North  Dakota,  interveners. 

Young  <fe  Stone  and  Edward  T,  Young  for  Minnesota  State  Dairy- 
men's Association,  and  Minnesota  State  Butter  &  Cheese  Makers' 

Association,  interveners. 
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Proutt,  Commissiorier: 

In  Beatrice  Ckeamery  Co.  v.  /.  C.  R.  R.  Co.,  15  I.  C.  C.  Rep.,  109, 
the  Commission  established  a  distance  scale  of  rates  applicable  to  the 
transportation  of  cream  in  cans,  and  this  complaint  is  brought  to 
compel  the  defendants  to  establish  that  same  tariff.  The  considera- 
tions upon  which  the  rates  were  fixed  in  the  former  case  are  fully 
stated  in  the  opinion,  to  which  reference  may  be  had  for  an  under- 
standing of  the  various  questions  involved. 

The  complainants  are  centralizers,  conducting  their  business  in 
Minneapolis  and  St.  Paul,  who  draw  their  supplies  of  cream  from 
Minnesota  and  neighboring  states.  That  received  from  the  state 
of  Minnesota  is  carried  upon  a  tariff  prescribed  by  the  railroad 
commission  of  that  state;  that  received  by  interstate  shipment 
apparently  takes  in  all  instances  the  rates  prescribed  in  the  Beatrice 
ease,  except  when  it  moves  over  the  lines  of  the  Great  Northern, 
Northern  Pacific,  and  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
railways. 

The  defendant  express  companies  operate  over  the  above  lines  of 
railway  and  handle  the  cream  which  is  transported  upon  those 
several  lines.  They  have  filed,  and  are  enforcing,  schedules  of  rates 
which  are  substantially,  though  not  precisely,  the  same  for  the 
different  companies,  and  which  are,  on  the  whole,  higher  than  those 
prescribed  in  the  Beatrice  case.  These  rates  are  attacked  by  the 
complaint  as  unjust  and  imreasonable.  The  rates  involved  are  those 
upon  5-gaUon,  8-gallon,  and  10-gallon  cans,  but  the  10-gallon  can  is 
ordinarily  regarded  as  the  unit,  and  it  will  be  sufficient  to  consider 
the  rates  of  the  defendants  applicable  to  a  package  of  that  size. 
In  the  table  below  are  given  the  rates  now  charged  by  the  defendant 
Western  Express  Company  and  the  rates  fixed  by  the  Commission  in 
the  Beatrice  case  upon  10-gallon  cans: 
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It  will  be  seen  from  a  comparison  of  the  above  colmnns  that  the 
rates  of  the  defendants  are  lower  than  those  prescribed  by  the  Com- 
mission up  to  100  miles,  but  that  beyond  100  miles  the  rates  of  the 
defendants  are  much  higher  than  those  of  the  Commission.  It  will 
also  be  seen  that  the  rates  of  the  defendants  increase  slowly  up  to 
about  60  miles,  while  beyond  100  miles  they  increase  rapidly. 

Some  years  ago  the  Railroad  and  Warehouse  Commission  of  the 
state  of  Minnesota  established  a  scale  of  rates  applicable  to  the 
transportation  of  cream  within  that  state,  and  the  rates  of  the  de- 
fendants are  substantially,  although  not  exactly  for  the  longer 
distances,  a  reproduction  of  those  state  rates. 

Great  niunbers  of  local  creameries  exist  in  the  state  of  Minnesota, 
for  the  most  part  on  the  cooperative  plan.  It  is  the  belief  of  the 
authorities  of  that  state  that  these  local  creameries  should  be  fos* 
tered  at  the  expense  of  the  centralizer,  and,  while  it  was  not  directly 
said  upon  the  hearing,  there  can  be  no  doubt  that  the  state  rates 
were  made  for  the  purpose  of  assisting  the  local  creameries  in  com- 
petition with  the  centralizers. 

It  appeared  that  many  of  the  Minnesota  cooperative  creameries 
have  become  centralizers  themselves  to  a  limited  extent,  drawing 
their  supplies  from  comparatively  short  distances,  not  exceeding  60 
miles.  Tina  state  tariff  up  to  60  miles  is  unusually  low,  while  beyond 
that  distance  it  rapidly  increases. 

The  Minnesota  commission  has  recently  considered,  upon  appli- 
cation of  these  same  complainants,  a  prayer  for  a  revision  of  its 
cream  schedule,  but  has  reached  the  conclusion  that  the  present 
rates  shall  remain  in  effect. 

The  Hailroad  Commission  of  North  Dakota,  through  its  chairman 
and  attorney  general,  appeared  at  the  hearing  and  upon  the  argu- 
ment, and  stated  that  in  its  opinion  the  true  poUcy  of  that  state  lay 
in  the  encouragement  of  its  local  creameries,  and  that  for  this  reason 
it  objected  to  the  putting  in  of  the  Beatrice  rates  which  would  enable 
these  complainants  to  transport  cream  from  various  points  in  that 
state  to  St.  Paul  for  manufacture.  The  authorities  of  North  Dakota 
believe  that  this  cream  should  be  intercepted  before  it  leaves  the 
state  and  manufactured  into  butter  within  the  boundaries  of  that 
state. 

It  would  be  our  inclination  to  leave  these  rates  as  they  are  if  we 
could  properly  do  so.  There  ought  always  to  be  harmony  between 
state  and  interstate  rates  of  transportation  by  rail;  but  under  the 
circumstances  of  this  case  we  feel  that  we  can  not  deny  the  prayer 
of  the  complainants.  These  centralizers  are  engaged  in  the  manu- 
facture of  butter  at  St.  Paul,  in  the  course  of  which  they  draw  their 
supplies  from  points  without  the  state  of  Minnesota  and  they  also 
sell  their  product  at  points  without  that  state.    The  veiy  purpose 
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of  this  Commission  is  to  see  that  persons  requiring  interstate  trans- 
portation shall  be  accorded  just  and  reasonable  charges  for  that 
service. 

In  the  Beatrice  case  we  reached  the  conclusion  that  both  the  cen- 
tralizer  and  the  local  creamery  were  legitimate  industries;  that  in 
some  cases  the  interest  of  both  consunier  and  producer  were  best 
subserved  by  the  centralizer;  in  other  cases  by  the  local  institution. 
Our  conclusion  there  was  that  it  was  our  duty  to  establish  just  and 
reasonable  rates  of  transportation  without  attempting  to  foster  the 
one  at  the  expense  of  the  other.  So^  here  we  have  no  right  to  respect 
the  policy  of  the  state  of  Minnesota  nor  of  the  state  of  North  Dakota^ 
providing  that  interferes  with  the  application  of  a  just  and  reason- 
able transportation  charge  for  this  interstate  service. 

While  the  peculiar  conditions  in  the  Beatrice  case  may  have  some- 
what influenced  the  scale  of  rates  which  was  prescribed,  still  that 
schedule  was  named  for  an  extended  territory  and  was  believed  to  be 
just  and  reasonable  to  all  parties  and  interests  involved.  We  find 
nothing  in  the  conditions,  of  operation,  nor  in  the  financial  showing  of 
these  defendants,  nor  in  the  commercial  conditions  surrounding  this 
traffic  which  would  render  imjust  the  application  over  the  lines  of 
these  defendants  of  the  same  rates  which  were  prescribed  in  the 
Beatrice  case,  and  it  is  highly  desirable  that  there  should  be  uniformity 
in  all  this  territory  when  that  can  be  attained  without  any  sacrifice 
of  justice. 

We  are  of  the  opinion  that  the  rates  named  below  for  the  distances 
named  below  are  just  and  reasonable  to  be  observed  by  the  defend- 
ants as  maxima  for  the  futunp,  and  that  the  present  rates  are  unrea- 
sonable and  unjust  in  so  far  as  they  exceed  those  named: 
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The  defendants  will  not  be  required  to  apply  these  rates  over  their 
whole  systems,  but  only  within  a  distance  of  610  miles  from  the  city 
of  St.  Paul.  When  an  express  company  operating  over  one  of  the 
defendant  rail  lines  has  established  and  is  maintaining  these  rates, 
the  railroad  company  will  be  exempted  to  that  extent  from  the  effect 
of  this  requirement. 

An  order  will  be  issued  accordingly. 


No.  3156. 
A.  C.  PABFREY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


SubmitUd  October  £6, 1910.    Decided  January  14, 1911. 


Rate  of  34}  cents  per  100  pounds  for  transportation  of  cheese  boxes  in  carloads, 
Richland  Center,  Wis.,  to  Dodgeville,  Wis.,  found  unreasonable.  Reparation 
awarded. 

E.  H.  Parfrey  for  complainant. 

WiMam  EUis  and  F.  G.    Wright  for  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company. 
A.  P.  Humburg  for  Illinois  Central  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  engaged  in  the  manufacture  and  sale  of  cheese 
boxes  at  Richland  Center,  Wis.  In  his  petition,  filed  March  8, 
1910,  he  alleges  that  the  rates  exacted  by  defendants  for  the  trans- 
portation of  four  carloads  of  cheese  boxes  from  Richland  Center  to 
Dodgeville,  Wis.,  in  July,  August,  September,  and  October,  1909, 
were  unreasonable  in  so  far  as  they  exceeded  a  joint  commodity  rate 
subsequently  established. 

During  the  period  from  July  13,  1909,  to  October  1,  1909,  com- 
plainant shipped  from  Richland  Center  to  Dodgeville  four  carloads  of 
cheese  boxes,  weighing  in  the  aggregate  69,750  poimds,  upon  which 
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total  freight  charges  were  collected  m  the  sum  of  $205.46.  The  ship- 
ments were  carried  from  the  point  of  origin  to  Madison^  Wis.,  by  the 
Chicago,  l^waukee  &  St.  Paul  Railway  Company,  and  from  Madison  to 
destination  by  the  Illinois  Central  Railroad  Company,  the  route  of  the 
latter  company  extending  through  a  portion  of  the  state  of  Illinois. 
The  chaises  were  based  on  the  combination  of  intermediate  fourth 
dass  rates,  minimum  carload  weight  15,000  pounds,  made  up  of  15 
cents  from  Richland  Center  to  Madison,  plus  19^  cents  from  Madison 
to  Dodgeville,  resulting  in  a  through  rate  of  34^  cents.  Defendants 
stated  that  since  June  8,  1907,  a  joint  rate  of  17^  cents  has  been 
applicable  to  the  traffic  over  the  lines  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  and  the  Chicago  &  North  Western  Railway 
Company.  The  movement  over  that  route  is  wholly  within  Wisconsin 
and  the  tariff  naming  the  rate  was  not  filed  with  this  Commission.  We 
note,  however,  that  in  Parfrey  v.  (7.,  Jf.  dfe  8U  P.  Ry.  Co.,  4  Wis.  R.  R. 
Com.  Rep.,  450,  decided  February  2,  1910,  the  railroad  conmussion 
of  liVisconsin  found  that  the  rate  via  the  intrastate  route  was  29  cents, 
and  ordered  a  reduction  to  17i  cents.  The  distance  by  the  intrastate 
route  is  104  miles,  by  the  interstate  route  168  miles.  Complainant 
was  unaware  of  a  difference  in  rates  over  the  two  routes,  and  directed 
movement  of  the  traffic  via  the  Illinois  Central  upon  request  of  his 
consignee.  No  rate  was  inserted  in  any  of  the  bills  of  lading.  The 
defendants  followed  the  instructions  given  by  the  shipper,  and  there- 
fore, even  aasuming  that  their  statement  respecting  the  rate  via  the 
intrastate  line  is  correct,  they  are  not  chaigeable  with  misrouting. 

On  October  19, •I 909,  defendants  established  a  joint  commodity 
rate  of  17^  cents  on  cheese  boxes  in  carloads,  Richland  Center  to 
DodgeviUe,  applicable  via  the  route  over  which  the  shipments  moved. 
Reparation  is  asked  in  the  difference  between  the  charges  collected 
and  the  charges  which  would  have  accrued  tmder  the  subsequent  joint 
rate.  We  are  not  inclined  to  hold  that  defendants  should  be  required 
to  accept  for  the  transportation  performed  a  rate  which  appears  to 
have  been  deemed  reasonable  over  a  much  shorter  route.  On  the 
other  hand,  we  find  that  the  rate  collected,  amoimting  to  4.1  cents 
per  ton  per  mile,  was  somewhat  excessive,  and  that  a  rate  of  28^  cents 
would  have  afforded  fair  compensation  for  the  service  rendered. 
Under  that  rate,  applied  to  a  minimum  carload  weight  of  15,000 
pounds,  complainant  is  entitled  to  reparation  in  the  sum  of  $31.33, 
with  interest  from  October  6, 1909.  In  view  of  the  fact  that  defend- 
ttits  have  established  a  much  lower  rate  than  that  here  used  as  a  basis 
to  reparation,  no  requirement  as  to  the  rate  to  be  charged  for  the 
future  is  necessary  at  this  time.  An  order  will  be  entered  awarding 
reparation  in  the  amoxmt  above  mentioned. 
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No.  3000. 

ARLINGTON  HEIGHTS  FRUIT  EXCHANGE  ET  AL. 

v. 

SOUTHERN  PACIFIC    COMPANY  ET  AL. 


Submitted  December  9, 1910.    Decided  January  14^  1911. 


1.  In  determining  what  is  a  reasonable  charge  for  furnishing  refrigeration  for  the 

movement  of  citrus  fruits  from  California  to  eastern  markets,  nothing  should 
.  be  added  by  reason  of  the  fact  that  a  refrigerator  car  is  used,  since  that  has  been 
taken  into  accoimt  in  establishing  the  rate  of  transportation,  nor  for  the  service 
of  inspection,  which  is  substantially  the  same  for  all  shipments;  but  the  expense 
of  transporting  the  additional  weight  of  the  ice  and  for  repairs  to  the  ice  bunkers 
should  be  considered. 

2.  Defendants'  present  charges  for  the  refrigeratbn  of  oranges  in  transit  from  Oali- 

fomia  points  to  the  east  found  not  unreasonable. 

3.  Refrigeration  and  precooling  are  entirely  different,  and  precooling  as  practiced  by 

the  shippers  differs  from  that  furnished  by  the  carriers.  The  two  methods  are 
discussed,  and  the  conclusion  reached  that  while  it  can  not  be  affirmed  with 
entire  confidence  that  precooling  can  take  the  place  of  standard  refrigeration, 
under  all  circumstances,  it  is  evident  that  the  great  bulk  of  the  orange  crop  may 
be  moved  by  precooling  as  applied  by  the  shippers. 

4.  Upon  the  &ctB  disclosed  by  the  record,  it  must  be  foimd  that  precooling  at  the 

packing  house  is  a  practical  method  which  the  complainants  are  anxious  to  use 
and  for  the  efficiency  of  which  they  are  willing  to  stand  responsible,  while 
the  method  advocated  by  the  carriers  is  of  doubtful  prax:ticability  and  one 
which  the  complainants  do  not  dare  to  use  and  which  the  defendants  are  unwill- 
ing to  guarantee. 
6.  In  view  of  the  circumstances  imder  which  these  oranges  are  tranq>orted,  it  is  the 
duty  of  the  carrier  to  furnish  refrigeration  upon  reasonable  demand,  and  in  so 
far  as  the  furnishing  of  that  refrigeration  is  a  part  of  the  service  rendered  by  the 
carrier,  the  carrier  may  insist  upon  its  right  to  furnish  that  service  exclusively; 
but  it  appears  that  the  service  of  precooling,  as  these  shippers  desire  to  use  it, 
can  only  be  performed  by  the  shippers  themselves,  and  the  Commission  thinks 
that  upon  the  present  record  it  is  the  right  of  these  complainants  to  precool 
and  preice  their  shipments.  If,  however,  the  carrier  has  been  put  to  addi* 
tional  expense  in  the  furnishing  of  the  car  or  in  the  handling  of  the  shipment, 
it  should  be  allowed  proper  compensation  upon  that  account, 

6.  Oanriers  are  not  in  case  of  tliese  preceded  shipments  entitled  to  additional  com* 

pensation  by  reason  of  the  fact  that  a  refrigerator  car  is  furnished,  but  they  are 
entitled  for  repairs  to  ice  bunkers  to  an  additional  charge  per  car  per  trip  one 
way. 

7.  Defendants'  present  precooling  charges  for  oranges  in  transit  from  California  points 

to  the  east  found  unreasonable  and  reasonable  chaiges  established  for  the 

future. 
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Mayer,  Meyer,  Austrian  dh  PlaU;  F.  E.  MaUhews;  A.  F.  OaU, 
md  J.  H.  CaU  for  complainants. 

Robert  Dunlap,  E.  W.  Camp,  T.  J.  Norton,  and  Gardiner  Laihrop 
for  Santa  Fe  system  companies. 

F.  C.  DiOard,  W.  R.  Ketty,  P.  F.  Dunne,  C.  W.  Durirow,  and  W.  F. 
Herrin  for  Southern  Pacific  Company,  Union  JPacific  Railroad  Com- 
pany, and  others. 

Harry  L.  Titus  for  San  Diego,  Cuyamaca  &  Eastern  Eailway  Com- 
pany and  San  Diego  Southern  Eailway  Company. 

A.  S,  Haleted  for  San  Pedro,  Los  Angeles  &  Salt  Lake  Eaibx)ad  Com- 
pany. 

8.  A.  Lynde  for  Chicago  &  North  Western  Eailway  Company. 

Eepobt  of  the  Commission. 

Pboutt,  Commissioner: 

Tlie  complaint  in  this  proceeding  puts  in  issue  both  the  chaise  for 
transportation  and  that  for  refrigeration.  The  Commission  disposed 
of  the  transportation  phase  in  an  opinion  promulgated  June  11, 1910, 
reserving  for  consideration  all  questions  as  to  refrigeration,  and  those 
aie  now  before  us  for  determination.     19  I.  C.  C.  Eep.,  148. 

Two  systems  of  refrigeration  are  involved,  known  as  ''standard  re- 
frigeration" and  ''precooling."    These  will  be  considered  separately. 

• 

STANDARD  BEFBIGERATION. 

Under  this  system  the  oranges  are  loaded  into  a  refrigerator  car 
before  either  the  fruit  or  the  car  has  been  artificially  cooled,  the  boxes 
being  so  packed  as  to  allow  a  free  circulation  of  air  between  and 
around  them.  After  being  loaded  the  car  is  taken  to  some  gathering 
pcmit,  usually  San  Bernardino,  upon  the  line  of  the  Sante  Fe  and 
Colton,  upon  the  line  of  the  Southern  Pacific,  when  the  shipments 
originate  in  southern  California,  and  the  bunkers  are  there  filled  with 
ice.  As  the  car  journeys  east  the  btmkers  are  opened  from  time  to 
time  and  replenished  with  additional  ice. 

This  kind  of  refrigeration  has  been  long  in  effect  and  is  still  the 
(me  generally  used.  The  charges  from  California  points  in  case  of 
oranges  and  lemons  are,  per  standard  car,  $60  to  the  Missoiui  Elver, 
162.50  to  Chicago  and  similar  points,  $72.50  to  Buffalo  and  Pittebtu^, 
$75  to  New  York,  and  $77.50  to  Boston.  The  complainants  insist 
that  these  charges  are  excessive.  Since  no  claim  is  made  that  they 
do  not  bear  a  proper  relation  to  one  another,  that  to  Chicago  may 
be  considered. 

The  parties  do  not  agree  as  to  the  basis  upon  which  the  reason- 
ableness of  these  charges  is  to  be  determined.    The  complainants 
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insist  that  the  defendants  are  only  entitled  to  the  actual  cost  of  the 
ice  used  in  this  service,  and  as  evidence  of  this  point  to  a  letter  from 
the  president  of  the  Santa  Fe  system  stating  that  his  company  has 
never  desired  to  make  any  profit  over  and  above  the  cost  of  the  ice, 
and  to  what  are  claimed  to  be  similar  statements  upon  the  part  of 
the  Southern  Pacific  representatives.  They  also  refer  to  the  testi- 
mony before  the  Conmiission  when  attack  was  formerly  made  upon 
these  refrigeration  charges,  Consolidated  Forwarding  Co.  v.  So.  Pac. 
Co.,  10  I.  C.  C.  Rep.,  690,  610,  where  these  same  charges  were 
approved  and  where  it  appeared  that  the  cost  of  the  ice  approximately 
equaled  the  amount  of  the  charge. 

The  defendants  contend  that  the  charge  for  refrigeration  should 
include  in  addition  to  the  cost  of  the  ice  compensation  for  the  use 
of  the  car,  the  extra  cost  in  maintaining  a  car  of  this  type,  the  hauling 
of  the  ice,  and  the  inspection  which  the  cars  receive  en  route. 

The  fact  that  refrigeration  is  required  and  the  circumstances  under 
which  it  is  called  for  and  furnished  render  it  necessary  to  use  a 
refrigerator  car  as  a  practical  matter  for  the  transportation  of  these 
citrus  fruits  at  all  periods  of  the  year.  In  determining  the  freight 
rate  this  fact  has  been  taken  into  account;  that  is,  the  rate  applied 
on  shipments  under  ventilation  has  been  adjusted  in  view  of  the 
fact  that  a  refrigerator  car,  more  expensive  tiian  the  ordinary  box 
car,  must,  as  a  practical  matter,  be  employed.  Hence,  in  deter- 
mining the  additional  sum  which  the  shipper  who  has  the  benefit  of 
refrigeration  shall  pay,  nothing  should  be  added  by  reason  of  the 
fact  that  a  car  of  this  type  is  used. 

It  appears  that  when  the  bimkers  are  filled  with  ice  certain  repairs 
to  that  portion  of  the  car  are  necessary  which  are  not  ordinarily 
required,  and  that  the  expense  of  these  repairs  is  perhaps  $S  a  trip, 
on  the  average.  This  is  an  item  of  cost  which  should  be  properly 
charged  against  the  refrigeration  service. 

The  bimkers  of  a  Santa  Fe  car,  as  ordinarily  filled  in  standard 
refrigeration,  contain  about  9,000  poimds.  Those  of  the  Southern 
Pacific  cars  are  somewhat  larger,  containing  about  10,000  pounds. 
The  ice  melts  as  the  car  moves  on  from  icing  station  to  icing  station, 
so  that  the  weight  of  the  ice  is  not,  on  the  average,  as  much  as  the 
full  bunker.  Probably  a  fair  average  weight  would  be  from  7,000 
to  8,000  pounds,  being  somewhat  greater  upon  the  Southern  Pacific 
lines  than  upon  those  of  the  Santa  Fe.  The  defendants  claim  that 
they  should  be  allowed  for  the  hauling  of  this  additional  weight  which 
is  not  carried  when  the  shipment  moves  tmder  ventilation. 

The  complainants  answer  that  this  has  been  taken  into  accoimt  in 
determining  the  citrus-fruit  rate  and  ought  not  to  be  again  considered 
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• 

in  fixing  these  refrigeration  charges,  and  as  evidence  of  this  points 
once  more  to  the  declarations  of  the  president  of  the  Santa  Fe  sys- 
tem. There  are  also  some  expressions  in  the  opinion  of  the  Commission 
m  this  case  which  indicate  that  in  approving  the  rate  of  $1.15  con- 
sideration was  given  to  the  fact  that  a  portion  of  the  shipments 
moved  under  refrigeration  and  therefore  involved  the  hauling  of  this 
additional  load. 

The  complainants  also  urge  that  no  allowance  should  be  made  for 
the  hauling  of  the  ice  in  fixing  the  refrigeration  charge,  because  that 
service  is  rendered  by  the  railroad  company  which  transports  the 
fruit,  while  the  refrigeration  service  is  rendered  by  an  independent 
company  in  case  of  both  the  Santa  Fe  and  the  Southern  Pacific. 
Since  this  refrigeration  company  performs  no  transportation  service^ 
it  can  not  properly  be  allowed  anything  for  the  handling  of  this  ice. 

While  this  argument  is  a  fair  one  upon  its  face,  it  is,  in  reality, 
without  merit.  The  railroad  company  is  responsible  for  both  the 
transportation  and  the  refrigeration  service.  It  may,  if  it  deems 
best,  furnish  the  refrigeration  by  contract  with  some  independent 
agency,  but  it  still  stands  responsible  to  the  pubUc.  In  the  present 
instance  the  refrigeration  company  while  independent  in  theory,  is, 
in  fact,  the  creature  and  property. of  the  railroad  upon  which  it  oper- 
ates. We  think  that  the  reasonableness  of  this  refrigeration  charge 
should  be  determined  in  the  case  before  us  exactly  as  though  the 
service  were  rendered  by  the  railroad  company  itself.  If  the  two 
companies  were  to  be  considered  as  independent  and  the  charge 
fixed  with  reference  to  the  refrigeration  company  alone,  still  it  might 
be  that  the  railroad  company  by  its  contract  with  the  refrigeration 
company  had  agreed  to  haul  the  ice  and  allow  that  company  to 
charge  for  it. 

It  is  plain  that  in  determining  the  additional  charge,  which  the 
shipper  who  requires  refrigeration  should  pay  in  addition  to  the 
amount  exacted  from  the  shipper  who  does  not  receive  refrigeration, 
the  cost  of  this  additional  haul  should  be  charged  against  the  refrig- 
erated shipment.  Otherwise,  the  grower  who  picks  his  oranges 
eariier  in  the  season,  when  they  can  be  sent  through  imder  ventilation, 
will  be  compelled  to  contribute  to  the  expense  of  transporting  the 
fruit  of  his  neighbor  who  does  not  market  his  crop  until  later.  We 
hold  that  the  expense  of  transporting  this  additional  weight  should  be 
consid^ed  in  fiidng  the  charges  for  refrigeration. 

Exactly  what  the  amoimt  fairly  allowable  on  this  accoimt  should 
be  it  is  impossible  to  determine.  The  defendants  claim  that  they 
may  properly  apply  to  this  load  the  orange  rate  $1.16  per  100  poimds, 
which,  upon  an  estimated  weight  of  8,000  pounds  of  ice  to  the  car, 
would  produce  an  additional  charge  of  $92,  materially  more  than  the 
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entire  charge  for  refrigeration  to  the  most  distant  point.  Clearly, 
the  additional  expense  to  the  railroad  company  of  hauling  in  the  same 
car  this  extra  weight  of  ice  would  be  but  a  fraction  of  the  amount 
aboye  named.  It  is  not  probable  that  the  actual  additional  cost  to 
the  carriers  could  exceed  upon  the  average  $20  per  car. 

The  defendants  further  claim  that  they  are  entitled  to  charge 
something  for  inspection,  but  the  service  in  case  of  refrigerated  ship- 
ments is  but  Uttle  different  from  that  given  to  the  movement  under 
ventilation;  save  for  the  work  of  examining  and  filling  the  ice  bunkers, 
which  may  properly  be  included  in  the  cost  of  the  ice. 

The  largest  item  of  expense,  and  that  most  considered,  is  the  cost 
of  the  ice  itself.  Upon  the  original  hearing  there  was  a  sharp  differ- 
ence of  opinion  as  to  the  amount  of  ice  required  in  the  refrigeration 
of  these  shipments,  and  for  the  purpose  of  satisfying  itself  as  to  the 
fact  the  Commission  conducted  a  series  of  experiments  covering  the 
last  weeks  of  April,  May,  June,  and  July,  1910.  These  tests  were 
carried  on  only  upon  the  line  of  the  Santa  Fe  up  to  and  including 
Argentine,  Eans.,  which  is  the  icing  station  of  that  company  at 
Kansas  City.  Shipments  are  not  iced  after  leaving  Argentine  until 
they  reach  Corwith,  the  breaking-up  yard  of  the  Santa  Fe,  just 
outside  of  Chicago,  where  the  car  is  always  reiced  when  the  destina- 
tion is  beyond  Chicago,  and  frequently,  and  perhaps  usually,  when 
for  Chicago  delivery. 

Without  giving  the  figures  it  is  sufficient  to  say  that  the  quantity 
of  ice  used  for  the  weeks  in  question  was  approximately  10  tons, 
including  the  icing  at  Argentine,  and  that  an  additional  ton  would 
probably  be  required  on  the  average  in  case  of  Chicago  deliveries, 
^making  the  total  amount  of  ice  required  to  refrigerate  a  car  of  citrus 
fruits  from  southern  California  to  Chicago  about  11  tons.  The 
quantity  is  somewhat  greater  in  Jime,  July,  and  August,  but  the  num- 
ber of  cars  refrigerated  is  very  much  less. 

No  observations  were  made  by  the  Commission  upon  the  lines  of 
the  Southern  Pacific,  but  that  company  has  introduced  elaborate 
figures  from  which  it  appears  that  the  quantity  of  ice  used  in  the 
cars  of  that  system  is  somewhat  greater  than  upon  the  Santa  Fe, 
probably  from  one  to  two  tons  per  car. 

It  is  impossible  to  determine  with  exactness  the  cost  of  this  ice. 
It  costs  materially  less  to-day  than  when  this  matter  was  formerly 
under  investigation  by  the  Commission.  At  Los  Angeles  at  the  pres- 
ent time  ice  is  supplied  in  the  bimkers  for  $2.25  per  ton.  *It  can 
undoubtedly  be  put  into  the  bunkers  at  the  plants  of  the  Southern 
Pacific  and  the  Santa  Fe  at  Colton  and  San  Bernardino  for  the 
same  simi,  at  a  handsome  profit,  including  interest  on  the  invest- 
ment and  depreciation,  provided  the  plants   are  run   to  anything 
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like  their  capacity.  At  some  other  points  the  cost  is  much  greater. 
Qa  the  whole  an  average  from  $2.50  to  $3  per  ton  would  be  liberal 
to  the  carrier.  The  ayerage  cost  to  the  Santa  Fe  of  the  Ice  required 
up  to  Chicago  would  not  much  exceed  $30  per  car. 

The  cost  of  refrigeration  to  Chicago  upon  that  line  would  therefore 
total  as  follows: 

Cost  of  ice ISO 

Cost  of  repaiiB  to  bunkeiB 5 

Hauling  of  ice 20 

Total 55 

To  this  should  be  added  a  certain  element  of  risk  which  the  carrier 
must  asiume  in  the  rendering  of  this  service,  and,  as  was  held  in 
Sofdhem  By.  Co.  v.  8t  Louis  Hay  db  Orain  Co.,  214  U.  S.,  299,  a 
fair  profit  upon  the  transaction. 

It  is  evident,  therefore,  that  stated  upon  this  basis  the  present 
charges  for  refrigeration  can  not  be  regarded  as  excessive.  This 
result  is  confirmed  by  reference  to  refrigeration  rates  from  Florida 
points  to  New  York  and  Chicago,  which  have  been  approved  by  us, 
and  are  for  half-tank  service  $60  per  car,  for  full-tank  service  $76 
per  car.  It  must  be  remembered,  however,  that  the  ordiuary  move- 
ment from  Florida  is  in  box  cars  under  ventilation  and  that  when 
refrigeration  is  required  a  refrigerator  car  is  specially  furnished  for 
that  service — an  important  difference. 

We  fail  to  find  ^at  the  charges  for  standard  refrigeration  are 
excessive. 

FBECOOLIKG. 

The  system  of  refrigeration  known  as  precooling,  which  is  essen* 
tially  different  from  the  standard  refrigeration  just  considered,  grew 
out  of  experiments  conducted  by  the  United  States  Department  of 
Agriculture  into  the  handling  of  oranges.  Tliose  researches  demon- 
strated that  decay  in  oranges  was  due  mainly  to  mechanical  injury 
in  the  handling  and  that  if  this  could  be  avoided  refrigeration  was 
not  necessaiy  to  prevent  decay,  but  only  to  preserve  the  appearance 
of  the  fruit  While  the  greatest  care  is  now  exercised  in  the  handling 
of  the  orange  from  the  tree  to  the  car,  abrasions  of  the  skin  can  not 
he  mtirely  avoided,  and  the  experiments  above  referred  to  further 
dwuaigtrated  that  in  case  of  such  injury  the  result  was  minimized 
If  eocding  the  fruit  at  the  earliest  possible  moment  and  maintaining 
♦fclwfiQi'  a  low  ten^Mrature.  It  was  more  difficult  to  arrest  and 
iMMlthe  process  of  decay  when  it  had  once  fairly  set  in  than  it  was 
ifc  at  its  inception. 
_  _  grew  out  of  these  iirvostigations  of  Professor  Powell 
fl^tMilritd  by  him  in  the  course  of  his  experiments.    In  actual 
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practice  it  takes  two  fonxiSi  which  may  be  tenned  precooling  by  the 
shipper  and  precooling  by  the  raiboad.  These  two  methods  are 
essentially  different  and  must  be  understood  in  order  to  intelligently 
appreciate  the  question  presented. 

In  precooling  by  the  shipper  the  basic  idea  is  to  bring  the  fruit 
under  the  influence  of  a  low  temperature  at  the  earliest  possible 
moment.  The  oranges  are  brought  from  the  tree  to  the  packing  house 
and  packed  in  a  box  which  is  immediately  deposited  in  a  cold  room. 
Here  the  process  of  extracting  the  heat  from  the  orange  at  once  b^ins 
and  gradually  continues  until  at  the  end  of  from  twenty-fomr  to 
forty-eight  hours  all  parts  of  the  fruit  in  all  parts  of  the  box  have  been 
teduced  to  a  uniform  temperature  of  from  33®  to  35°  F.  The  box 
remains  in  this  cold  room  at  this  temperature  imtil  it  is  to  be  loaded. 
The  car  is  then  connected  with  the  room  by  a  collapsible  passageway 
and  the  oranges  are  taken  directly  from  the  cold  storage  to  the  car, 
where  they  are  placed,  not  with  air  spaces  betweeUi  as  in  case  of 
ordinary  refrigeration  or  ventilationi  but  dose  together.  The  bimkers 
of  the  car  are  filled  with  lai^e  blocks  of  ice  especially  intended  for  that 
pmpose,  and  the  bunkers  and  vents  are  now  sealed  up  so  as  to  make 
the  car  as  nearly  air-tight  as  possible.  All  this  is  done  by  the  packer 
at  the  packing  house,  and  the  car  is  now  delivered  to  the  railroad  with 
instructions  to  transport  to  destination  without  reicing  and  without 
breaking  the  seals. 

The  cost  of  precooling  and  preicing  a  car  in  this  manner,  including 
interest  on  the  investment  and  depreciation  of  the  plant,  is  from 
$30  to  $35,  a  fair  average  being,  perhaps,  $32.50. 

Upon  the  first  hearing  the  defendants  denied  that  during  the  warm 
months  it  was  practicable  to  ship  oranges  from  southern  California 
to  eastern  markets  without  icing  in  transit.  The  experiments  of 
Professor  Powell  had  indicated  that  this  could  be  done,  and  the 
testimony  upon  the  first  hearing  showed  that  during  the  season  of 
1908-9  numerous  shipments  had  been  actually  made  by  this  method 
with  perfect  success.  It  appeared,  however,  that  these  cars  had 
frequently  been  opened  and  reiced  in  transit  agamst  the  instruc- 
tions of  the  shippers,  and  it  did  not  seem  to  the  Commission  that 
the  practicability  of  this  system  had  been  conclusively  shown. 

For  the  pmrpose  of  putting  this  to  a  demonstration  as  far  as  possible, 
we  required  a  record  to  be  kept  during  the  season  of  1909-10  which 
would  show,  in  case  of  precooled  shipments,  point  of  origin,  date 
of  shipment,  destination,  date  of  arrival,  amount  of  ice  in  bunkers 
at  time  of  arrival,  temperature  of  car  at  arrival,  and  condition  of 
fruit.  Such  records  have  been  kept,  the  report  made  up  at  destina- 
tion being  usually  certified  to  by  a  representative  of  the  California 
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Fndt  GioweiB  Exdiange  and  also  of  the  refrigeration  company  or 
the  railway. 

These  precooled  shipments  have  moved  from  four  points. 

There  was  in  partial  operation  during  the  season  a  small  plant  at 
Uplands  of  which  no  very  acciurate  account  appears  in  this  record, 
and  which  may  be  disregarded. 

At  Los  Angeles  the  oranges  were  shipped  in  from  the  packing 
house,  plac^  in  cold  storage,  and  when  reduced  to  a  proper  tem- 
perature loaded  into  the  cars  which  were  then  iced  and  sealed.  It 
will  be  observed  that  the  application  of  the  system  at  this  point  did 
not  involve  those  features  to  which  the  complainants  attach  the 
greatest  importance;  that  is,  a  considerable  length  of  time  intervened 
between  the  packing  of  the  oranges  and  the  placing  of  the  box  in  cold 
storage.  These  preiced  cars  from  Los  Angeles  appear  to  have  car- 
ried fairly  well,  but  the  privilege  of  stopping  off  for  that  purpose  has 
been  withdrawn  by  the  defendants,  is  not  insisted  upon  by  the  com- 
plainants, and  the  results  from  that  point,  therefore,  may  be  omitted. 
It  should  perhaps  be  noted  that  they  do  not  in  any  way  discredit, 
but  rather  tend  to  confirm,  the  claim  that  precooling  when  conducted 
as  the  complainants  say  it  should  be  is  feasible. 

There  are  in  operation  at  East  Highlands  and  Pomona  two  plants 
in  which  precooling  is  carried  on  in  a  manner  approved  by  the  com- 
plainants. These  plants  were  in  0{>eration  during  the  season  1908-9, 
and  the  evidence  tended  to  show  that  cars  so  treated  had  carried 
to  destination  in  good  condition  at  all  seasons  of  the  year.  The 
records  above  referred  to  show  that  for  the  season  just  passed  124 
cars  of  precooled  and  preiced  fruit  were  shipped  from  East  Highlands, 
all  of  which  reached  destination  in  good  order;  that  207  were  shipped 
from  Pomona,  of  which  7  showed  more  than  3  per  cent  decay.  Ship- 
ments from  East  Highlands  were  mostly  completed  in  the  month  of 
Juney'^but  those  from  Pomona  extended  through  the  month  of 
Jufy.  It  fairly  appears  that  during  all  these  months  these  precooled 
and  preiced  shipments  carried  as  well  as  contemporaneous  shipments 
moving  under  standard  refrigeration.  The  complainants  insisted 
that  the  fruit  reached  destination  in  better  condition  and  commanded 
a  better  price  than  that  refrigerated  by  the  carriers. 

It  was  said  upon  the  second  hearing  that  the  carrying  capacity  of 
the  frdt  for  the  season  ot  1909-10  was  above  the  average,  from  which 
the  defendants  argue  that  a  weak  fruit  could  not  have  been  trans- 
ported without  reicing  in  transit,  while  the  complainants  insist  that 
the  advantages  of  their  system  would  have  been  even  more  con- 
•{ttcuous,  owing  to  the  benefit  of  placing  the  fruit  under  early  refriger- 
ation. 

While  it  can  not  be  aflirmed  with  entire  confidence  that  precooling 
can  take  the  place  of  standard  refrigeration  xmder  all  circumstances,  it 
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is  evident  that  the  great  bulk  of  the  orange  crop  may  be  moved  by  this 
method  as  applied  by  the  shippers. 

The  method  of  precooling  practiced  by  the  carriers  is  entirely 
different  from  that  already  described.  No  attempt  is  made  to  cool  the 
fruit  until  after  it  has  been  placed  in  the  car;  but  the  cars  themselves, 
loaded  exactly  as  they  would  be  for  transportation  under  ventilation 
or  under  standard  refrigeration^  are  taken  to  the  precooling  station 
whichi  in  case  of  the  Santa  Fe  is  at  San  Bernardino,  and  in  case  of  the 
Southern  Pacific  at  Coltou. 

The  precooling  itself  is  accomplished  by  forcing  a  blast  of  cold  air 
through  the  car  which  contains  the  fruit.  At  the  beginning  of  the 
process  the  air  entering  the  car  is  considerably  below  freezingi  but  as 
the  fruit  becomes  cooler  the  temperature  of  the  current  is  raised. 

These  plants,  of  which  the  Santa  Fe  is  said  to  have  cost  $600,000 
and  the  Southern  Pacific  $760,000,  are  both  for  the  manufacture 
and  storage  of  ice  and  the  precooling  of  the  fruit.  They  are  modem 
in  every  respect.  An  entire  trainload  can  be  precooled  at  once,  the 
time  occupied  being  from  two  to  four  hours,  according  to  the  tern* 
perature  and  intensity  of  the  blast. 

The  complainants  deny  the  practicability  of  this  system,  and 
assert  that  the  system  as  practiced  by  them  is  superiojr  in  the  following 
particulars: 

1.  It  is  essential  that  the  fruit  be  brought  immediately  imder 
the  influence  of  refrigeration,  since,  as  already  suggested,  io^pient 
decay  can  be  dealt  with  much  more  effectively  than  after  it  has 
progressed  for  a  period.  They  assert  that  it  is  of  the  utmost  impor- 
tance that  the  fruit  should  be  placed  at  once  in  a  cold  temperature, 
which  is  secured  under  their  system  and  not  under  the  qrstem  of 
the  defendants.  They  also  insist  that  in  the  limited  time  allowed 
the  fniit  in  the  interior  of  the  box  can  not  be  brought  to  a  unifcwm 
low  temperature. 

2.  It  is  claimed  that  the  cold  blast  which  is  first  implied  to  the 
hot  fruit  is  liable  to  damage  the  fruit  itself.  Even  though  the 
orange  is  not  frozen,  the  cells  of  the  skin  are  injured  in  the  same 
way  that  they  are  by  frost,  with  the  result  that  while  the  fruit  will 
not  decay  the  skin  loses  its  power  of  resistance  and  dries  up,  thus 
impairing  the  appearance  of  the  fruit. 

This  was  d^ed  by  the  defendants,  and  there  was  no  testimony  as 
to  actual  results. 

3.  It  will  be  remembered  that  as  oranges  are  loaded  for  shipment 
xmder  ventilation  or  standard  refrigeration,  the  boxes  are  separated 
in  the  car  so  as  to  permit  the  free  circulation  of  air.  Undw  the  sys- 
tem of  the  shippers,  the  boxes  of  cold  fruit  are  placed  dose  together 
in  the  car,  and  it  was  said  that  this  was  necessary  since  the  soUd  mass 
of  cold  fruit  was  relied  upon  to  maintain  an  even  temperature  in  the 
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oar.  By  this  method  an  additional  tier  of  boxes  can  be  loaded, 
thereby  increasing  the  paying  load  of  the  car  one-sixth. 

The  defendants  insisted  that  it  was  possible  under  their  method 
to  precool  a  solid  carload  of  fruit  and  gave  evidence  showing  that 
this  had  been  done,  but  it  seems  reasonable  that  where  a  circulation 
of  air  is  relied  upon  for  precooling  the  fruit  must  be  so  arranged  that 
the  cold  air  can  come  readily  into  contact  with  the  fruit. 

4.  Under  the  system  of  precooling  by  the  packer  the  oranges  can 
be  retained  in  the  cold  room  until  the  car  is  placed  for  loading. 
Since  at  times  tiiere  is  great  difficulty  in  obtaining  cars  exactly  when 
orderedi  it  is  frequently  necessary  to  pile  up  a  considerable  quantity 
of  oranges  waiting  loading.  Under  the  system  of  the  defendants 
these  oranges  are  without  refrigeration  from  the  time  ihej  are 
packed  imtil  they  reach  the  precooling  station  in  the  car,  while  xmder 
the  system  of  the  packers  they  are  in  cold  storage  and  can  be  held 
without  danger.  Precooling  by  the  packers  tends,  therefore,  to 
minimize  the  effect  of  car  shortage. 

The  complainants  belieye  that  the  system  of  precooling  as  prac- 
ticed by  the  defenda4ts  is  not  equivalent  to  their  own,  and  they  have 
declined  to  take  the  hazard  of  that  method.  The  defendants  them- 
selves express  the  opinion  that  oranges  will  not  carry  to  destination 
without  reicing,  either  imder  their  own  system  or  that  of  the  com- 
plainants, and  they  have  declined  to  assume  the  responsibility  of 
that  form  of  refrigeration  as  offered  by  them. 

Upon  this  record,  therefore,  it  must  be  found  that  precooling  at  the 
packing  house  is  a  practical  method  which  the  complainants  are 
anxious  to  use  and  for  the  efficiency  of  which  they  are  willing  to 
stand  responsible,  while  the  method  advocated  by  the  carriers  is  of 
doubtful  practicability  and  one  which  the  complainants  do  not  dare 
to  use  and  which  the  defendants  are  unwilling  to  guarantee. 

When  precooling  was  first  tried  no  additional  charge  was  made  by 
the  carriers.  After  the  precooling  plants  at  East  Highlands  and 
Pomona  had  been  erected  a  charge  of  $30  per  car  was  established; 
that  is,  if  the  shipper  precooled  and  preiced  his  car  and  the  carrier 
then  transported  that  car  to  its  destination  without  icing  in  transit, 
the  shipper  was  required  to  pay  $30  per  car,  which  the  complainants 
contend  is  unreasonable.  The  defendants  now  state  that  this  charge 
was  established  for  experimental  piuposes ;  that  they  deny  the  legal 
right  of  the  shipper  to  precool  and  preice  his  fruit  and  are  satisfied 
that  that  privilege  ought  not  to  be  accorded  upon  any  terms.  While 
they  have  allowed  their  tariffs  to  remain  in  effect  pending  this 
proceeding,  they  express  the  intention  upon  its  determination  of 
withdrawing  the  privilege  entirely.  Two  questions  are  therefore 
presmted  for  our  determination. 
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1.  Has  the  shipper  the  legal  right  to  precool  and  preice  his  ship- 
ments in  the  manner  indicated  t 

2.  What,  if  any,  charge  may  the  carrier  reasonably  make  when 
the  car  is  so  treated  t 

The  position  of  the  defendants  seems  to  be  this.  In  case  of  a 
considerable  portion  of  the  year  transportation  witJiout  artificial 
coohng  is  impossible,  and  refrigeration  is  therefore  a  part  of  the 
service  of  transportation.  Both  the  courts  and  the  Commission  have 
decided  that  carriers  must,  imder  such  circimistances,  be  prepared 
to  furnish  reasonable  refrigeration  upon  reasonable  request.  Now, 
if  it  is  the  duty  of  these  defendants  to  furnish  this  refrigeration 
service,  then  they  may'  insist  upon  performing  the  entire  service. 
The  shipper  has  no  right  to  provide  refrigeration  himself  to-day  and 
call  upon  the  railroad  company  for  that  service  to-morrow.  To  per- 
mit such  a  course  is  to  demoralize  the  service  of  the  defendants 
and  prevent  them  from  discharging  their  duty  with  economy  and 
efficiency. 

The  above  propositions  can  not  be  controverted.  In  view  of  the 
circmnstances  xmder  which  these  oranges  are  transported,  it  ia  the 
duty  of  the  carrier  to  furnish  refrigeration  .upon  reasonable  demand, 
and  in  so  far  as  the  fumi^iing  of  that  refrigeration  is  a  part  of  the 
service  rendered  by  the  carrier,  the  carrier  may  insist  upon  its  right 
to  furnish  that  service  exclusively.  Without  referring  to  authorities 
or  attempting  to  state  reasons,  we  accept  these  fundamental  propo- 
sitions as  correct.  The  question  therefore  is.  Does  the  shipper  in 
case  of  these  precooled  shipments  demand  of  the  carrier  any  refrig- 
eration service?  Does  the  carrier  in  the  case  of  such  shipmente 
render  any  service  in  addition  to  the  naked  transportation? 

These  cars  are  prepared  by  the  shipper  and  are  deUvered  to  the 
carrier  with  instructions  to  transport  to  destination  without  open- 
ing the  bunkers  or  breaking  the  seals.  The  entire  duty  of  the  carrier 
is  discharged  when  it  places  that  car  in  its  train  and  hauls  it  to  its 
destination. 

It  is  urged  that  the  defendants  can  not  stipulate  against  the 
consequences  of  their  own  negligence  and  that  they  ought  not  to 
be  required  to  assume  the  responsibility  unless  they  are  allowed  to 
discharge  the  service.  But  what  responsibility  is  it  that  the  cairiers 
assume  in  connection  with  the  transportation  of  one  of  these  precooled 
cars?  Clearly  there  is  no  responsibility  in  the  matter  of  refrigerar 
tion.  The  carrier  is  simply  required  to  haul  that  car  to  its  desti- 
nation. That  duty  it  must  perform  and  it  must  perfonn  it  within 
a  reasonable  time  and  in  a  reasonable  maimer* 

Its  obligation  is  exactly  the  samf^. 

to  a  ventilated  car.    No  qiia8tia&  J|ajd^^H|^B|^HBkttnHpQ 
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instruct  the  carrier  not  to  ice  one  of  these  cars,  and  that  these  instruct 
tions  must  be  followed  by  the  carrier.  If  such  a  car  is  left  upon 
the  desert  or  is  not  carried  with  reasonable  expedition,  so  that  the 
fruit  injures,  whereas  had  it  been  properly  moved  there  would  have 
been  no  injury,  the  carrier  is  responsible.  *  In  the  same  way  it  must 
handle  a  precooled  car  with  due  diligence,  and  if  so  hancUed  there 
can  be  no  liability  for  defective  refrigeration. 

The  carrier  should  have  the  right  to  protect  itself  agamst  the  con- 
sequences of  its  n^ligence  by  opening  the  bimkers  and  filling  them 
with  ice  in  the  sa^e  manner  in  case  of  a  precooled  as  in  case  of  a 
ventilated  shipment,  the  expense  being  borne  by  the  carrier.  It  is 
difficult  to  conceive  of  a  condition  in  which  the  limitation  of  the  car- 
rier's responsibility  could  be  more  clearly  defined  than  here.  When 
it  undertakes  to  supply  standard  refrigeration  there  may  always  be  a 
question  as  to  the  condition  of  the  fruit  when  it  started  and  as  to  the 
sufficiency  of  the  refrigeration  itself,  and  the  facts  determining  that 
liability  may  always  be  open  to  doubt;  but  with  the  precooled  ship- 
ment the  one  element  of  fact  is  the  time  of  the  transit,  as  to  which 
there  can  be  no  serious  dispute. 

The  first  secticm  provides  that  the  furnishing  of  the  car  is  a  part  of 
the  transportation,  and  it  may  be  claimed  here  since  the  carrier 
furnishes  the  car  and  since  a  refrigerator  car  is  required  that  it 
thereby  assimies  a  part  of  the  refrigeration  service. 

It  should  be  noted  that  while  the  same  car  is  used  for  precooling 
and  for  standard  refrigeration  the  two  things  are  entirely  separate. 
The  mere  fact  that  the  carrier  is  required  to  furnish  for  this  mode  of 
shipment  a  refrigerator  car  does  not  entitle  it  to  insist  upon  moving 
that  shipment  imder  standard  refrigeration. 

Oranges  can  not  be  moved  in  box  cars  without  ventilation.  Let 
us  assimie  that  the  ventilated  car  had  been  unknown  and  that  the 
entij^  citrus-fruit  crop  had  moved  at  all  seasons  of  the  year  under 
refrigeration.  It  is  discovered  that  by  the  use  of  a  car  so  constructed 
that  a  current  of  air  can  be  forced  through  the  oranges  by  the  motion 
of  the  car,  two-thirds  of  the  citrus-fruit  crop  can  be  transported  with- 
out the  expense  of  refrigeration.  Could  the  defendants  under  these 
circumstances  insist  that  all  oranges  should  continue  to  move  under 
refrigeration  and  would  they  rest  under  no  obligation  to  provide  ven- 
tilated cars  i 

During  the  last  season  40,000  carloads  of  citrus  fruits  moved  from 
CaUfomia  to  eastern  markets,  and  during  the  present  year  that  num- 
ber will  probably  be  increased  to  50,000  cars.  During  many  months 
nearly  one-half  of  the  entire  eastern  movement  upon  at  least  one  of 
these  transcontinental  lines  is  made  up  of  oranges  and  lemons.  This 
vast  tonnage  should  be  handled  in  the  most  'economical  and  satisf  ac- 
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tory  maimer,  and  these  carriers  should  furnish  for  that  movement 
such  cars  as  will  effectuate  that  purpose.  They  have  a  right  to  insist 
upon  a  proper  compensation  for  supplying  that  equipment,  but  they 
have  no  right  to  say  that  old  methods  must  continue  in  use  and  new 
methods  held  in  abeyance  rather  than  change  the  form  of  their  cars. 

The  carrier  may  insist  upon  furnishing  all  the  equipment  whibh 
is  needed  for  the  movement  of  precooled  shipments  and  might 
decline  to  use  equipment  furnished  by  the  shippers,  but  it  can  not 
refuse  to  furnish  proper  equipment  upon  fair  terms;  certainly  not 
when,  as  in  the  present  instance,  no  change  in  its  present  equipment 
is  required. 

It  was  suggested  upon  the  argument  that  inasmuch  as  these  bunkers 
were  fiUed^th  ice  in  case  of  precooled  shipments  as  weU  as  in 
standard  refrigeration  the  carrier  had  the  right  to  insist  upon  fur- 
nishing the  ice  even  though  the  grower  might  precool  his  fruit.  A 
moment's  consideration  will  show  that  this  contention  is  without 
merit  and  would  if  sustained  be  without  benefit  to  the  carrier.  The 
ice  with  which  these  bunkers  are  filled  is  not  manufactured  by  the 
railroad  at  the  point  where  it  is  used.  It  would  be  necessary  to  fill 
the  bunkers  with  ice  at  San  Bernardino  or  Colton  and  move  the  car 
when  iced  to  the  packing  house.  By  the  time  it  reached  there  the 
ice  would  have  been  partially  exhausted  and  this  would  render  it 
necessary  to  open  and  refill  the  bunkers. 

This  service  should  be  performed  in  the  most  economical  manner 
and  it  is  evident  that  the  ice  can  be  best  supplied  by  the  same  parties 
who  load  the  car  and  prepare  it  for  shipment.  The  filling  of  the 
bunkera  with  ice  is  a  part  of  the  preparation  of  the  car  for  shipment 
and  not  a  part  of  the  transportation  service  which  is  rendered  by  the 
railroads.  It  should  also  be  noted  that  great  importance  is  attached 
to  the  filling  of  the  bunker  completely  and  with  large  cakes  of  ice 
which  will  melt  slowly. 

To  allow  the  carrier  to  fill  these  bimkers  would  be  a  source  of  no 
profit  to  it  and  would  introduce  an  element  of  discord  into  the  trans- 
action. If  the  car  arrived  in  bad  condition  the  shipper  would  be 
apt  to  say  that  the  bimkers  had  not  been  properly  reiced  or  that  the 
car  had  not  been  properly  sealed.  That  imcertainty  is  removed 
where  the  shipper  makes  the  car  ready  for  transportation  and  the 
service  rendered  by  the  carrier  is  purely  one  of  transportation.  It 
seems  clear  that  the  carrier  itself  would  prefer  that  this  iaing  should 
be  done  by  the  shipper  rather  than  attempt  to  do  it  at  anything 
like  what  would  be  the  actual  cost  to  the  shipper  plus  a  reasonable 
profit  to  the  carrier. 

There  is  another  rule  of  law  which  might  imder  some  circumstances 
find  application  here,  viz,  that  that  carrier  is  not  obliged  to  allow 
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its  patrons  to  enter  into  competition  with  itself  and  to  furnish  facili- 
ties for  so  doing.  While  precooling  may  not  be  the  same  thing  as 
refrigeration  it  takes  the  place  of  refrigeration.  Can  the  carrier  be 
compelled  to  furnish  the  f aciUties  for  performing  this  service  or  to 
allow  the  shipper  to  perform  that  service  which  does  away  with  the 
necessity  of  refrigeration  and  renders  useless  the  f aciUties  which  it 
has  provided  for  rendering  that  service  ? 

It  does  not  seem  necessary  in  this  case  upon  the  present  record  to 
express  an  opinion  upon  that  question,  for  the  reason  that  before  the 
carrier  can  lely  upon  this  argument  it  must  be  in  shape  to  render  an 
equivalent  service  for  a  substantially  equivalent  price.  If  these 
defendants  were  in  position  to  offer  these  shippers  a  service  which 
in  efficiency  and  in  expense  was  practically  the  same  as  that  offered 
by  precooling,  a  different  question  would  be  presented  which  is  not 
here  decided. 

It  should  be  carefully  observed  that  precooling  as  practiced  by  the 
ahq>per  can  not  be  rendered  by  the  carrier.  The  nature  of  the  thing 
done  is  such  that  it  caa  only  be  done  by  the  shipper.  A  single  part 
of  the  service,  the  furnishing  of  the  ice  for  the  bunkers  of  the  car, 
might  be  rendered  by  the  carrier  at  an  additional  expense  and  with 
inferior  result.  Taken  as  a  whole  the  service  of  precooling,  as  these 
shippers  desire  to  use  it,  can  only  be  performed  by  the  shipper  him* 
self.  Nor  do  the  carriers  offer  any  substitute  for  it.  Gars  can  be 
precooled  and  preiced  at  the  plants  of  the  defendants,  but  the 
defendants  themselves  frankly  state  that  they  can  not  safely  carry  to 
destination  without  reicing.  We  do  not  feel  that  these  shippers  are 
obliged  to  submit  their  fruit  to  the  hazard  of  the  method  of  precool- 
ing and  preicing,  which  these  defendants  themselves  decline  to 
guarantee. 

The  testimony  shows  that  precooling  as  practiced  by  the  defendants 
at  San  Bernardino  and  Colton  saves  from  one  to  two  tons  of  ice,  and 
no  more,  so  that  the  expense  of  standard  refrigeration  is  not  lessened 
by  precooling  although  the  efficiency  of  the  service  may  be  somewhat 
improved.  In  other  words,  the  only  substitute  which  tliese  defend- 
ants offer  for  precooling  is  the  standard  refrigeration  or  what  is 
equivalent  to  that. 

The  matter,  therefore,  stands  like  this:  The  United  States  Govern- 
ment has  suggested,  and  these  shippers  acting  upon  the  suggestion, 
have  perfected  a  system  of  handling  these  oranges,  by  which  they  can 
be  carried  during  all  heated  months  to  destination  at  an  expense  of 
$32.50  per  car  approximately.  The  carriers  offer  an  alternative  sys- 
tem at  a  charge  of  $62.50,  or  probably  slightly  more  on  the  average, 
and  tlus  diarge  for  that  service  has  been  found  to  be  reasonable. 
May  the  carriers  insist  that  the  shipper  shall  pay  this  higher  charge  or 
has' the  shipper  a  right  to  avail  himself  of  the  modem  method  ? 
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During  the  season  last  past  some  17,000  carloads  of  oranges  moved 
under  refrigeration.  The  season  which  is  now  opening  wiU  probably 
see  an  increase  in  that  nimiber  to  20,000,  and  in  the  near  future  it  will 
doubtless  rise  to  25,000  cars.  The  saving  per  car  between  the 
method  of  the  shipper  and  the  charge  of  the  defendant  is  from  $30 
to  $40,  which  means  an  annual  saving  *  to  these  complainants  of 
from  $600,000  to  $800,000  per  year.  If  it  be  the  law  that  these 
defendants  have  a  right  to  impose  upon  this  traffic  this  enormous 
burden,  then  the  law  should  be  changed,  for  the  practical  result  of  this 
application  is  monstrous;  in  our  opinion  it  is  not  the  law.  We  think 
that  upon  the  present  record  it  is  the  right  of  these  complainants  to 
precool  and  preice  their  shipments.  If  the  carrier  has  been  put  to 
additional  expense  in  the  furnishing  of  the  car  or  in  the  handling  of 
the  shipment,  it  should  be  allowed  proper  compensation  upon  that 
accoimt,  and  this  brings  us  to  the  final  question:  What,  if  any, 
additional  compensation  may  the  railroad  charge  ? 

For  a  short  time  after  shippers  began  to  precool  and  preice  their 
cars  no  charge  was  made  by  the  carriers  over  and  above  the  ordinary 
rate  applied  to  ventilated  shipments.  It  soon  became  evident, 
however,  that  this  method  of  refrigeration  was  much  cheaper  than 
standard  refrigeration  and  thereupon  the  charge  of  $30  per  car  was 
imposed.  It  will  be  remembered  that  the  cost  of  precooling  is  about 
$32.50  per  car  and  that  the  price  of  standard  refrigeration  to  Chicago 
is  $62.50  per  car.  The  difference  therefore  between  the  cost  of 
precooling  and  the  rate  for  standard  refrigeration  upon  the  average 
is  about  $30  per  car  and  there  can  be  no  serious  question  that  the 
carriers  in  establishing  this  charge  intended  to  equalize  the  cost  by 
the  two  methods.  This  they  are  not  entitled  to  do,  but  if  they  are 
put  to  additional  expense  for  which  they  receive  no  compensation 
in  the  rate  they  are  entitled  to  an  additional  charge  sufficient  to 
cover  that  expense  with  a  reasonable  profit  upon  the  transaction. 

The  car  used  for  the  shipment  is  exactly  the  same  whether  the 
movement  is  under  ventilation  or  refrigeration  or  is  precooled  and 
preiced.  We  have  already  seen  that  the  use  of  this  special  car  is 
taken  accoiint  of  in  the  rate  of  $1.15  per  100  pounds.  Carriers  are 
not,  therefore,  in  case  of  these  precooled  shipments  entitled  to  addi- 
tional compensation  by  reason  of  the  fact  that  a  car  of  this  type  is 
necessary  and  furnished. 

We  have  seen  that  in  case  of  standard  refrigeration  there  is  an 
expense  in  providing  and  keeping  in  repair  the  ice  bunkers  which  is 
not  presented  in  the  ventilated  movement,  and  this  is  equally  true  in 
case  of  the  precooled  shipment.  The  carrier  is,  therefore,  entitled 
to  this  additional  cost,  which  is  about  $5  per  car  per  trip  one  way. 

The  bunkers  are  filled  with  somewhat  more  care  and  somewhat 
more  compactly  in  case  of  the  precooled  than  in  case  of  the  refrigerated 
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shipment.  Upon  the  Santa  Fe  the  average  weight  of  the  ice  in  c^e 
of  these  precooled  shipments  would  be  at  the  packii^  house  at  least 
5  tons.  It  was  found  that  at  the  end  of  the  journey  these  bunkers 
were  from  one-sixth  to  one-half  full  of  ice.  The  melting  would  take 
place  more  rapidly  during  the  early  than  during  the  later  part  of  the 
journey,  and  it  would  be  a  Uberal  estimate  to  put  the  average  weight 
of  the  ice  during  the  entire  journey  at  5,000  pounds.  For  the  hauling 
of  this  ice  the  carriers  are  entitled  to  fair  compensation,  as  they  are  in 
the  case  of  standard  refrigeration.  -- 

It  has  already  been  said  that  oranges  when  moved  under  ventila^ 
tion  or  refrigeration  must  be  placed  in  the  car  with  air  spaces  between 
the  boxes,  and  this  requires  a  loading  of  six  tiers  wide  and  two  tiers 
high.  The  packers  load  these  precooled  shipments  solid,  which  means 
that  an  additional  tier  can  be  placed  in  the  car,  thereby  increasing 
the  weight,  of  the  paying  freight  by  exactly  one-sixth.  This  adds 
in  case  of  the  Santa  Fe  route  $53,  and  in  case  of  the  Southern  Pacific 
route,  those  cars  being  somewhat  larger,  $55  to  the  freight  received 
per  car.  The  carrier  for  handling  the  same  car  with  increased  weight 
receives  this  additional  sum  while  the  actual  additional  cost  of  mov- 
ing the  car  can  not  exceed  one-half  that  amount. 

As  bearing  upon  the  reasonableness  of  the  rate,  the  carriers  showed 
the  cost  of  the  movement  of  these  oranges  per  gross  ton — ^that  is,  per 
ton  of  combined  waght  of  car  and  of  contents  as  compared  with 
other  articles — claiming  that  this  was  the  true  basis  upon  which  to 
fix  rates.  So  treating  these  precooled  shipments,  it  will  be  found 
that  the  carrier  receives  more  per  gross  ton  for  handling  the  pre- 
cooled car  than  for  either  the  ventilated  or  the  refrigerated  shipment. 

By  every  canon  of  rate-making  which  has  been  applied  by  carriers 
in  the  past,  or  which  is  relied  upon  by  them  now,  these  precooled 
shipments  at  the  standard  rate  without  additional  compensation 
are  better  business  than  either  the  ventilated  or  the  refrigerated 
movement. 

CSearly  these  growers  who  have  devised  and  perfected  this  system 
of  shipment  should  not  be  compelled  to  pay  for  the  privilege  of  using 
it  more  Uian  the  fair  cost  to  t^e  carrier  of  providing  the  additional 
facilitiee  which  are  not  included  in  the  ventilated  rate  with  a  fair 
profit.  We  are  of  the  opinion  that  the  precooling  chai^  of  $30  per  car 
is  unreasonable  and  that  this  charge  should  not  exceed  $7.50  per  car. 

It  is  luged  that  to  allow  shippers  to  precool  their  own  shipments 
will  result  in  discrimination  in  favor  of  the  large  and  against  the 
small  shipper,  but  this  is  not  apparently  true  under  actual  con* 
ditions  at  the  present  time. 

Oranges  must  pass  through  a  packing  house,  and  these  houses  are 
generally  available  to  small  and  large  patrons  alike.  Any  packing 
house  of  considerable  size  wotild  be  forced  to  provide  itself  with 
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facilities  for  precooling  if  this  method  were  generally  introduced,  and 
these  f ar*ilities  would  therefore  be  open  to  growers  generally. 

But  if  they  were  not  it  is  doubtful  whether  either  the  carriers  or 
this  Commission  shotild  deprive  the  great  majority  of  growers  of  the 
right  to  use  this  improved  and  more  economical  method  simply 
because  it  could  not  be  made  imiversally  available.  This,  as  we 
have  seen  it,  is  a  part  of  the  preparation  of  the  shipment  for  trans- 
portation and  not  of  the  transportation  itself. 

It  is  also  stated  that  to  permit  precooling  without  the  imposition 
of  a  greater  chaFge  than  we  have  fixed  would  destroy  the  value  of  the 
plants  which  the  Santa  Fe  and  the  Southern  Pacific  have  erected  at 
San  Bernardino  and  Colton. 

If  this  was  so  the  argument  would  not  be  conclusive.  There  is  no 
growth  without  decay.  The  improved  process  renders  worthless 
the  old  machine  in  eveiy  field  of  yidustiy.  If  the  march  of  improve- 
ment has  made  antiquated  and  valueless  the  icing  plants  of  these 
defendants,  that  is  no  reason  why  the  better  system  should  not  be 
introduced. 

But  there  is  no  such  situation  in  this  case.  These  plants  of  the 
defendants  are  modem  in  construction  and  were  built  largely  in  view 
of  the  experiments  made  by  Professor  Powell.  They  are  both  ice- 
making  and  precooling  plants.  Apparently  the  precooling  part  is  of 
little  value,  since  it  saves  nothing  in  the  cost  of  standard  refrigera- 
tion and  does  not  take  the  place  of  it.  If  these  defendants,  in  view 
of  all  the  circumstances,  have  made  a  mistake  in  the  erection  of  these 
facilities  they  have  no  right  to  insist  that  the  public  shall  make  good 
that  blunder. 

There  is,  however,  no  probability  that  these  facilities  will  be  ren* 
dered  useless  if  the  shippers  are  allowed  to  precool.  We  have  seen 
that  ihe  actual  cost  to  the  shipper  is  between  $30  and  $35  per  oar,  to 
which  must  be  added  $7.50  per  car,  and  that  a  considerable  outlay  is 
involved.  If  these  defendants  will  put  into  a  tariff  what  they  have 
so  often  and  with  such  earnestness  stated,  viz,  that  they  desire  only 
the  fair  cost  of  the  ice  used  in  refrigeration,  no  more  precooling  plants 
will  be  erected.  If  a  refrigeration  rate  of  $45  were  named  to  Qiicago, 
precooling  would  be  in  the  main  eliminated  and  ihe  carriers  would 
make  a  handsome  profit  upon  the  ice  actually  furnished. 

In  1905,  when  we  approved  the  reasonableness  of  these  present 
refrigeration  charges,  tiie  sworn  testimony  of  the  Santa  Fe  showed 
that  the  actual  cost  of  ihe  ice  to  the  Missouri  River  was  $54.32  per 
car.  Oonsdlidaied  Forwardmg  Go.  v.  So.  Pac.  Oo.,  supra.  Since  then 
that  cost  has  declined,  until  to-day  it  does  not  exceed  $30  p^  car. 
If  these  defendants  will  reduce  theb  refrigeration  chaiges  by  a  little 
over  one-half  this  saving  in  cost  th^re  will  be  ik>  further  question 
of  precooling. 
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We  do  not  mean  that  these  defendants  are  under  any  legal  obligation 
to  reduce  their  present  charges  for  standard  refrigeration,  for  these 
charges  have  been  found  to  be  reasonable,  but  we  simply  point  out 
that  these  defendants  by  making  good  their  past  declarations  as  to 
the  theory  upon  which  their  refrigeration  charges  have  been  estab- 
lished can  escape  what  they  say  will  be  disaster  to  the  capital  invested 
in  their  icing  plants.  Presumably  the  defendants  have  been  honest 
in  these  declarations,  and  it  may  be  assumed  that  their  icing  plants 
were  erected  upon  that  idea. 

The  defendants  say  that  if  precooling  and  preicing  by  the  method 
which  the  shippers  advocate  is  feasible,  then  they  can  precool  and 
preice  at  their  plants  with  equal  success.  It  is  not  denied  that  the 
cost  of  precoolhig  and  preicing  at  Colton  and  San  Bernardino  would 
be  much  less  than  $30  per  car. 

Now,  if  these  defendants  will  establish  for  this  kind  of  precooling 
a  rate  commensurate  with  the  actual  cost,  or  not  much  in  excess  of 
the  cost,  to  the  shipper  and  will  guarantee  the  result  of  that  system, 
this  will  effectually  prevent  a  further  erection  of  precooling  plants 
by  the  growers.  The  growers  of  California  do  not  desire  to  refrig- 
erate their  shipments  of  oranges;  thffy  prefer  that  this  should  be 
done  by  the  carriers,  but  they  do  insist  that  the  carriers  shall  not 
charge  for  that  service  more  than  it  can  be  p^ormed  for  by  the 
methods  which  they  have  devised.  In  this  we  sustain  them.  If  the 
carrier  does  not  see  fit  to^fumish  standard  refrigeration  at  less  than 
the  present  rate,  and  if  it  can  not  furnish  precooling  of  the  kind 
supplied  by  the  shipper,  then  we  think  the  shipper  should  be  allowed 
to  precool  and  preice  for  himself.  No  reason  is  obvious  why  there 
should  be  laid  upon  this  traffic  an  annual  burden  substantially  suf- 
ficient in  amount  to  reproduce  each  year  the  facilities  which  these 
defendants  say  would  be  destroyed  if  permission  to  precool  is  granted. 

We  are  of  the  opinion  that  the  present  precooling  charges  of  the 
defendants  of  $30  per  car  are  unjust  and  unreasonable,  and  that  these 
charges  should  not  exceed  for  the  future  $7.50  per  car;  but  the  defend- 
ants may,  as  a  condition  of  making  this  charge,  require  that  precooled 
cars  be  loaded  seven  tiers  wide  and  two  tiers  high,  and  may  provide 
by  their  tariffs  a  proper  minimum  to  accomplish  this  result,  the 
amoimt  of  which  would  depend  upon  the  length  of  the  car. 
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I 

1.  Hie  refasal  of  defendants  to  deliver  to  the  sidetrack  of  complainant,  at 

Gwynn's  Run,  Baltimore,  the  livensitock  shipments  consigned  thereto 
found  unreasonable  and  in  violation  of  law.  Order  issued  that  such 
d^ivery  be  hereafter  made^ 

2.  Carriers  should  not  make  contracts  which  abrogate  the  act  to  regulate  com- 

merce; they  should  not  refuse,  because  of  their  own  contract,  to  furnish 
a  delivery  that  is  reasonable  upon  tracks  which  they  use  as  a  terminal 
for  the  shippers;  and  they  should  not  discriminate  between  conunoditiee 
in  the  delivery  which  they  give,  where  no  reason  exists  for  such  dis- 
crimination excepting  the  presence  of  a  contract  made  with  a  private 
corporation,  as  in  this  case. 

S.  S.  Field  for  complainant. 

George  Stuart  Patterson  for  defendants. 

Report  of  the  Commission. 

Lake,  ComnmHoner: 

The  complainant  is  a  corporation  and  conducts  in  the  city  of 
Baltimore  an  abattoir  for  slaughtering  live  stock ;  it  dresses  the  car- 
casses, maintains  refrigerator  facilities,  mai^ufactures  fertilizer,  cures 
hides,  and  cleans  wool,  but  neitiier  buys  nor  sells  live  stock  or  meat 
It  furnishes  these  facilities  to  whoever  may  bring  live  stock  to  the 
plant  for  slaughter,  but  its  chief  patronage  comes  from  retail  meat 
dealers  of  the  city  who  are  stockholders  in  the  company. 

The  complainant  alleges  that  it  owns  a  sidetrack  in  the  city  of 
Baltimore  connecting  its  plant  with  the  main  line  of  the  Philadel- 
phia, Baltimore  &  Washington  Railroad  CcHnpany,  a  part  of  the 
Pennsylvania  Railroad  system;  that  this  sidetrack  has  been  in  ex- 
istence for  more  than  20  years  and  has  been  used  for  the  delivery  of  all 
classes  of  freight  except  live  stock ;  and  that  since  the  establishment 
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of  the  Union  Stock  Yards  of  Baltimore,  the  defendants,  although 
frequently  requested  to  do  so,  have  refused  to  deliver  live  stock  to 
the  complainant  upon  its  sidetnu^  and  insist  on  unloading  it  at  the 
Union  Stock  Yards,  nearly  two  miles  distant  from  its  abattoir.  It 
therefore  prays  that  an  order  be  issued  to  ccnnpel  the  defendants  to 
deliver  upon  its  switch,  at  Gwynn's  Bun|  Baltimore,  all  live  stock 
shipped  over  their  lines  that  is  consigned  to  its  siding  and  to  receive 
all  live  stock  tendered  to  them  when  so  consigned  upon  the  same 
tenns  as  stock  consigned  to  tiie  Union  Stock  Yards  at  Baltimore. 

At  the  time  of  the  organization  of  the  complainant  corporati<m 
in  1886  the  Calverton  stodyards  was  the  depot  of  the  Pennsylvania 
system,  in  the  city  of  Baltimore,  for  the  delivery  of  live  stock.  In 
(nrder  to  have  the  advantage  of  these  facilities,  the  complainant 
purchased  a  tract  of  land  from  the  Calverton  Stock  Yards  Com- 
pany, which  immediately  adjoined  those  yards,  and  there  erected  a 
plant  costing  more  than  $150,000.  All  liVe  stock  coming  by  rail, 
which  was  consigned  to  the  complainant's  abattoir  or  purchased  by 
the  patrons  of  the  complainant,  was  unloaded  in  the  Calverton  yards 
and  driven  directly  into  the  complainant's  plant.  Under  a  contract 
made  in  1889  between  the  complainant  and  the  Baltimcnre  &  Pot(»nac 
Bailroad  Company  a  ^detrack  connecting  the  complainant's  plant 
with  that  company's  tracks  was  constructed  by  the  railroad  company, 
the  cost  of  which  the  complainant  paid.  The  railroad  company  has 
ever  since  kept  the  sidetrack  in  repair,  the  expense  being  borne  by  the 
complainant.  All  shipments  to  and  from  the  plant  of  the  c(Hn- 
plainant,  except  live  stock,  have  been  handled  on  this  sidetrack  and 
have  averaged  from  60  to  60  carloads  per  year.  In  addition,  the 
track  has  been  used  for  a  large  number  of  shipments  by  a  tenant  of 
the  complainant. 

While  the  Calverton  stockyards  were  in  operation  on  the  Penn- 
sylvania line,  there  was  a  plant  of  similar  character  on  the  Baltimore 
&  Ohio  Railroad,  within  the  city  of  Baltimore,  known  as  the  Clare- 
mont  stockyards.  The  existence  of  two  general  stockyards  in  the 
city  developed  unsatisfactory  market  conditions  and  resulted  in  the 
organization  in  1891  of  the  Union  Stock  Yards  Company,  to  whose 
plant  the  business  of  the  Calverton  and  Claremont  stockyards  was 
trai^erred.  The  Baltimore  &  Potomac  Bailroad  Company,  which 
since  that  time  has  been  merged  into  the  Philadelphia,  Baltimore  & 
Washingt<m  Railroad  Company,  with  other  lines  in  1891  entered  into 
an  agreem^it  with  tiie  new  Union  Stock  Yards  Company,  which 
provided  that: 

The  said  railroad  companies  shaU  and  wiU  make  the  said  stockyards  their 
lirestock  depot  for  Baltimore  and  Ticinlty  and  shall  deliver  at  said  yards  aU 
the  liye  stock  which  may  be  transported  over  their  lines  *  *  •  destined  to 
the  Baltimore  market    *    *    *• 
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Subsequent  to  the  establishment  of  its  central  yards  the  Union 
Stock  Yards  Company  constructed  small  yards  on  the  Pennsylytnia 
tracks  at  Orangeville,  in  the  northeastern  suburbs  of  the  city,  and  at 
Highlandtown,  on  the  Baltimore  &  Ohio  tracks,  in  the  southeastern 
suburbs,  for  the  delivery  of  live  stock  to  dealers  in  tiioee  sections. 

Jhe  new  central  yarcLf  were  nearly  two  miles  from  the  establish- 
ment of  the  complainant  and  the  closing  of  the  Calverton  yards  de- 
prived it  of  the  facilities  for  ihe  delivery  of  live  stock,  which  in- 
fluraced  its  location  there  and  which  constituted  an  important  aid 
in  the  conduct  of  its  business.  The  new  auxiliary  yards  at  Orange- 
ville  and  Highlandtown  were  not  near  the  plant  of  the  complainant 
and  could  be  of  no  advantage  to  it  In  view  of  these  conditions  the 
officers  of  the  complain^t  asked  the  defendants  to  deliver  upon  its 
sidetrack  live  stock  in  carloads  intended  for  its  abattoir,  but  this  re- 
quest was  refused  and  the  stock  purchased  in  western  and  southern 
markets  by  customers  of  the  complainant  and  shipped  in  carload  lots 
was  delivered  at  the  Union  Stock  .Yards,  even  when  in  the  bill  of 
lading  the  point  of  delivery  was  designated  as  the  ^Baltimore 
Butchers  Abattoir  &  Live  Stock  siding,  Baltimore,  Md."  Since  the 
establishment  of  the  Union  Stock  Yards  it  has  been  necessary  for  the 
complainant  to  drive  all  live  stock  destined  for  its  plant  which  has 
come  by  rail  nearly  two  miles  through  the  streets  of  Baltimore,  across 
electric  railroad  lines  and  a  grade  crossing  of  the  Philadelphia, 
Baltimore  &  Washington  Bailroad,  at  considerable  expense  and  great 
risk  of  injury  or  loss  of  tlie  stock.  The  disadvantage  suffered  by  the 
complainant  in  the  handling  of  live  stock  in  this  manner  is  alleged 
to  have  prevented  the  normal  development  of  its  business,  and  its 
officers  testified  that  practically  the  only  patronage  it  has  been  able 
to  secure  has  been  that  of  its  own  stockholders,  although  it  has  facili- 
ties for  handling  twice  as  much  business  as  it  now  enjoys.  The  com- 
plainant estimates  that  the  live  stock  which  would  be  delivered  at  its 
yards  if  the  right  prayed  for  were  granted  would  be  16  carloads^  per 

The  defendants  contend,  in  justification  of  their  course,  that  Uiey 
have  a  lawful  right  to  establish  an  exclusive  depot  for  the  delivery 
of  live  stock  in  the  city  of  Baltimore  and  to  refuse  to  deliver  it  else- 
where and  that  they  have  designated  the  Union  Stock  Yards  as  sudi 
exclusive  depot  It  is  also  asserted  that  the  maintenance  of  such  a 
central  stoc^ards  is  of  advantage  to  the  trade  of  Baltimore 
and  that  the  concentration  of  the  business  has  permitted  the 
abolition  of  all  yardage  and  weighing  charges,  both  of  which 
existed  prior  to  the  establishment  of  the  Union  Yards.  The 
defendants  cite  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Covington  Stock  Tarda  v.  Kdthy  189  U.  S.,  128,  as  sustain- 
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ing  their  acti(m  in  eonstitatiiig  the  plant  of  the  Union  Stock  Yards 
Company  their  sole  instrumentality  for  the  unloading  and  delivery 
of  live  stock  in  Baltimore.    In  that  case  the  court  said : 

^In  respect  to  the  mere  loading  and  unloading  of  live  stock  it 
[the  railroad]  is  only  required  by  the  nature  of  its  employment  to 
fornix  such  facilities  as  are  reasonably  sufficient  for  the  business  at 
that  city.  So  far  as  the  record  discloses,  the  yards  maintained  by 
the  appellants  are,  for  the  purposes  just  stated,  equal  to  all  the  needs, 
at  that  city,  of  shippers  and  crasignees  of  live  stock,"  but  held  that 
whether  the  railroad  company  famishes  the  yard  itself  or  provides 
than  under  a  ccmtract  with  another,  it  can  not  charge  or  authorize 
tnyone  else  to  charge  for  the  mere  service  of  loading  or  unloading 
and  delivery.  This  case  is  not  in  point  since  it  involved  but  one  sim- 
ple question,  whether  a  carrier  could  farm  out  its  terminal  facilities 
and  allow  its  agent  to  impose  diarges  upon  live  stock  passing  through 
a  terminal  stockyard.  Hie  court  decided  that  the  carrier  had  no  such 
ri^t  and  held  that,  ^^as  the  appellant  did  not  accord  to  appellees 
the  privileges  they  were  entitled  to  from  its  principal,  the  carrier, 
and  as  the  carrier  did  not  offer  to  establish  a  stockyard  of  its  own 
for  shippers  and  consignees,  the  court  below  did  not  err  in  requiring 
the  railroad  company  and  th«  receiver  to  receive  and  deliver  live  stock 
from  and  to  the  appellees  at  their  own  stockyards  in  the  immediate 
vicinity  of  appellant's  yards,  when  the  former  were  put  in  proper 
condition  to  be  used  for  that  purpose,  under  such  reasonable  regula* 
tions  as  the  railroad  ccnnpany  might  establish." 

The  establishment  of  the  complainant  is  on  the  main  line  of 
the  Philadelphia,  Baltii^ore  &  Washington  Railroad,  and  all  live 
sto^  hauled  to  the  Union  Stock  Yards  from  the  south  and  west 
passes  it  There  is  no  controversy  between  the  parties  relative  to 
compensation  for  makiug  deliveries  on  the  sidetrack  of  the  com- 
plainant; the  complainant  expresses  a  willingness  to  pay  a  reasom 
able  charge  for  such  deliveries  if  that  be  necessary.  There  is  no 
question  in  this  case  of  a  need  for  the  furnishing  by  the  railroad 
company  of  means  for  unloading,  live  stock.  The  yards  for  its 
receipt  and  care  and  the  switch  connection  and  sidetrack  reaching 
the  yards  are  now  and  for  many  years  have  been  in  use.  No  physical 
obstedes  to  the  delivery  of  live  stock  at  the  yards  are  shown  to  exist 
No  operative  problems  n^ed  be  solved  by  the  railroad  officials  before 
sudi  deliveries  can  be  made.  The  sole  reason^  shown  in  the  record 
for  refusal  on  the  part  of  the  defendants  to  deliver  live  stock  at  ccnn- 
plainant's  yards  are  the  alleged  advantages  to  the  general  live-stock 
market  of  Baltimore  arising  from  the  centralizing  of  the  business  and 
the  provision  in  the  contract  Tf^ith  the  Union  Stock  Yards  Company, 
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under  which  it  is  agreed  that  the  yards  of  that  company  shall  be  the 
exclusive  live-stock  depots. 

Defendants  receive  the  fertilizer  and  other  products  of  the  abat- 
toir on  this  track  and  deliver  thereon  the  coal,  hay,  grain,  and  other 
articles  needed  by  complainant.  Moreover,  they  receive  and  deliver 
on  this  track  for  at  least  one  other  shipper.  By  long  usage  and  in 
accordance  with  the  custom  of  carriers  generally,  this  track  is  re- 
garded as  the  point  of  delivery  and  receipt  of  carload  freight  and  we 
have  heard  no  argument  agahist  the  use  of  this  track  for  live-stock 
deliveries,  except  tiiat  this  would  be  a  violation  of  the  ccmtract  which 
the  carriers  have  made  with  the  Union  Stock  Yards.  Whether  the 
phrase  in  the  contract,  ^^  destined  to  the  Baltimore  market,*'  was  in- 
tended to  refer  to  cattle  to  be  sold  alive  at  the  yards,  whidii  seems  a 
reasonable  construction,  or  was  intended  to  cover  the  delivery  of  all 
live  stock  in  Baltimore,  is  not  of  prime  importance,  in  our  opinion. 
The  railroads  defendant  may  not  make  contracts  which  abrogate  tiie 
act  to  r^ulate  commerce ;  they  may  not  refuse,  because  of  their  own 
contract,  to  furnish  a  delivery  that  is  reasonable  upon  tracks  which 
they  use  as  a  terminal  for  these  shippers;  they  may  not  discriminate 
as  between  commodities  in  the  delivery  whidi  they  give,  where  no 
reason  exists  for  such  discrimination  excepting  tiie  presence  of  a 
contract  made  with  a  private  corporation,  as  in  this  case.  The 
amended  act  to  r^ulate  c(»nmerce  provides  that  it  is  the  ^^  duty  of 
all  ccHnmon  carriers  to  establish,  observe,  and  enforce  just  and  rea- 
sonable regulations  and  practices  affecting  all  matters  relating  to  or 
connected  with  the  receiving,  handling,  transporting,  storing,  and 
delivery  of  property.'' 

We  find  that  the  refusal  of  the  defendants  to  deliver  to  the  side- 
track of  the  complainant  live  stock  consigned  thereto  is  unreasonable 
and  in  violation  of  the  law.  An  order  will  be  issued  that  such  de- 
livery be  hereafter  made. 
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No.  3197. 
MILLER  &  LUX 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


Submitted  Sej^ember  tr,  iSia.    DeciMFebruaruiS.lBll. 


Rate  collected  en  dupment  of  live  stock  found  unreaaoDAble  because  released  valu- 
atioii  was  not  written  in  live-stock  contract.    Reparation  awarded. 

Edward  F.  TreadweH  for  complainant* 
Naihan  P.  Bundy  for  defendants.  x 

Report  of  the  Commission. 

Lanb,  Commissioner: 

This  case  was  informally  brought  to  our  attention  on  February  16, 
1910,  and  formal  complaint  t^as  filed  March  25,  1910,  and  it  is  stipu- 
lated that  complainant  corporation,  whose  principal  place  of  business  is 
at  San  Francisco,  Cal.,  is  a  breeder,  raiser,  buyer,  and  seller  of  live  stock ; 
that  February  26,  1908,  A.  H.  Long  uid  defendants  entered  into  a 
"live-etock  contract  for  the  transportation  of  692  head  of  cattle 
from  El  Paso,  Tex.,  to  Bakersfield,  Cal.,  consigned  to  complainant, 
and  defendants  agreed  that  the  freight  charges  for  such  transportation 
would  be  at  the  rate  of  $107  per  30-foot  car,  with  an  additional  charge 
on  each  car  exceeding  30  feet,  inside  measurement,  of  3  per  cent  for 
each  foot  or  fractional  part  thereof  in  excess  of  30  feet  as  provided 
in  Southern  Pacific  Tariff,  I.  C.  C.  No.  2919;  that  the  rate  of  $107  per 
SO^oot  car  was  in  accordance  with  El  Paso  Joint  Tariff,  I.  C.  C.  No. 
2834  for  shipment  of  cattle  at  a  released  value  of  $10  per  head  and,  at 
the  time  of  execution  of  said  contract,  the  shipper,  A.  H.  Long,  and  ihe 
agent  at  El  Paso  of  defendant  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  inUnded  that  the  live  stock  should  be  shipped  at 
released  valuation  of  $10  per  head,  but  through  inadvertence  on  the 
part  of  tb»  agent  and  shipper  the  released  valuaticm  at  $10  per  head 
was  not  specified  in  the  contract;  that  the  cattle  were  shipped  in 
twenty-three  36-loot  cars,  and  up<xi  the  delivery  of  said  cattle  at 
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Bakersfieldi  Cal.,  on  March  2,  1908,  defendant  Southern  Pacific  Com* 
pany  prepared  and  sent  to  complainant  a  freight  bill  for  the  trans- 
portation of  said  cattle,  bj  which  bill  complainant  was  charged  at 
the  rate  of  $126.26  per  car  in  accordance  with  the  before-stated  rate 
of  $107  per  30-foot  car,  plus  the  additional  charge  on  each  car  exceed- 
ing 30  feet;  and  on  March  16,  1008,  complainant  paid  the  amount 
of  said  bill  to  the  local  freight  agent  of  said  defendant  at  San  Fran- 
cisco; that  thereafter  it  was  discovered  that  the  printed  contract 
containing  valuation  at  $30  per  head  had  not  been  changed  to  $10 
per  head  and  defendants  accordingly,  on  December  9,  1909,  collected 
on  each  carload  an  additional  $25.25,  or  a  total  additicmal  charge  of 
$580.75,  in  which  sum  reparation  is  asked;  that  on  November  30, 
1909,  prior  to  the  payment  of  this  sum,  attorney  for  defendant. 
Southern  Pacific  Company,  wrote  to  complainant  requesting  payment 
of  the  additional  rate  and  said: 

Under  the  rolingB  of  the  Intentate  Ck>mmeice  GommiflBicm  the  shipper  Is  raquiied 
to  pay  and  then  apply  for  a  refund.  Should  you  choose  to  adopt  this  course,  no 
opposition  will  be  offered  by  the  freight  department  and  whatever  papers  they  have 
in  the  matter  will  be  available  tatlyon. 

The  original  live-stock  contract  filed  with  the  stipulation  contains 
the  following  provisions: 

«  *  *  and  the  party  of  the  first  part  covenants  and  agrees  that  the  freight  charges 
from  point  of  shipment  to  final  destination  shall  only  be  at  the  rate  of  $107  per 
car,  'the  same  being  a  througji  rate,  lower  than  the  local  rates  which  mi^^  lawfully 
be  charged,  and  lower  than  the  rate  charged  for  shipments  tranq;>orted  at  carrier's 
risk,  etc.    *    *    ♦ 

In  case  of  total  loss  of  any  of  the  live  stock  covered  by  this  contract  from  any  cause 
for  which  said  first  party  shall  be  liable,  it  is  agreed  that  the  value  thereof  is  the 
actual  cash  value  of  the  same  at  the  time  and  place  of  shipment,  but  in  no  case  to 
exceed  *  *  *  $S0  f or  each  cow  *  *  *  and  in  case  of  injury  or  partiid  loss 
the  amount  claimed  shall  not  exceed  the  same  proportion. 

It  was  held  by  the  Commission  in  Satdhem  Cotton  OH  Co.  v.  8. 
Ry.  Co.j  19  I.  C.  C.  Bep.,  79,  that  complainant  therein  was  entitled 
to  reparation  because  tiie  agent  of  defendant  signed  bills  of  lading 
with  full  knowledge  that  what  Uie  shipper  decnred  was  the  rate  on 
cotton  linters  released  to  a  value  of  2  cents  per  pound,  and  that, 
having  this  knowledge,  the  agent  of  the  initial  carrier  neglected  to 
indorse  upon  the  said  bills  of  lading  any  notation  of  the  released 
valuation.  The  main  fact  in  that  case  was  that  the  shipper  and  the 
initial  carrier  were  well  aware  of  the  actual  value  of  the  commodity 
and  of  the  desire  on  the  part  of  the  shipper  to  obtain  the  lower  rate 
named  in  the  tariffs. 

In  view  of  the  fact  that  it  was  the  intention  to  write  the  released 
valuation  of  $10  per  head  on  the  printed  contract  in  place  of  the 
valuation  of  $30  printed  thereon,  as  shown  by  the  insertion  in  printed 
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contract  of  the  rate  applicable  only  on  such  released  raluation,  the 
Commksion  is  of  opinion  that  the  inadvertence  of  the  carrier  and 
the  shipper  should  not  operate  to  deprive  complainant  of  the  speci- 
fied tariff  rate,  and  that  the  rate  charged  was,  under  the  circum- 
stances, unjust  and  unreasonable,  and  that  complainant  is  entitled 
to  reparation  in  the  sum  of  $580.75,  with  interest  from  December  9, 
1909.    An  order  will  be  entered  accordingly. 
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No.  3378. 

NATIONAL  LEAGUE  OF  COMMISSION  MERCHANTS  OF  THE 

UNITED  STATES 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


SufmitUd  November  19,  1910.    Decided  February  IS,  1911. 


Rates  on  vegetables  from  Charleston,  S.  C,  district  to  Buffalo,  N.  Y.,  and  Pittsburg, 
Pa.,  found  to  be  unreasonable  to  the  extent  that  they  exceed  the  combinaticms 
on  Baltimore,  Md.    Reparation  awarded. 

JR.  E.  Hanky  for  complainant. 

R.  WdUon  Moore  for  Atlantic  Coast  Line  Railroad  Company; 
Southern  Railway  Company;  Richmond,  Fredericksburg  &  Potomac 
Railway  Company;  and  Washington  Southern  Railway  Company. 

Report  of  thb  Commission. 

Clark,  Commissioner: 

Complainant  corporation,  consisting  of  commission  merchants  and 
produce  dealers  located  in  28  cities  of  the  United  States  and  having 
its  general  business  office  at  Buffalo,  N.  Y.,  filed  its  petition  in  its  own 
interest  as  well  as  on  behalf  of  certain  of  its  members  doing  business 
as  receivers  and  wholesale  dealers.  Complaint  alleges  unjust,  im- 
reasonable,  and  discriminatory  rates  on  cabbage,  potatoes,  and  other 
vegetables  from  the  so-called  Charleston,  S.  C,  '' truck-growing  dis- 
trict," comprising,  among  other  shipping  points,  Charleston,  St. 
Andrews,  Meggetts,  and  Yonges  Island,  S,  C,  to  Buffalo,  N.  Y.,  and 
Pittsburg,  Pa.  Reparation  is  prayed  for  on  certain  shipments  that 
moved  during  the  period  April  21  to  June  10,  1910. 

On  April  1,  1910,  just  prior  to  the  opening  of  the  season  for  ship- 
ments from  the  Charleston  district,  the  carload  rates  of  defendants 
were  changed  as  indicated  in  the  following  table,  showing  represent- 
ative points,  and  made  up  by  resolving  the  rates  per  package  and  the 
shipping  weights  into  rates  in  cents  per  100  pounds: 

Rates  in  cents  per  100  pounds. 


From— 


Chaitofton  to  Buffalo. . 
GhtrlMtoo  to  Pittsburg 

ll«aetta  to  Bufftlo 

MiSgattitoPlttsbuDC.. 


Potatoes. 


Old 
rate. 


OnUi. 
80 
88.4 
89 
88.4 


New 
rate. 


Otnte. 
60 
48.2 
60 
48.2 


Cabbage. 


Old 
rate. 


Otnti. 
64 
68.4 
64.2 
63.4 


New 
rata. 


Omtt. 
65.8 
64.2 
66.8 
64.2 


Vegetobles, 
n.o.8. 


Old 

New 

rate. 

rata. 

• 

Onus. 

Ctnts, 

64.7 

84 

68.6 

80 

64.7 

84 

68.6 

80 
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Complainant  avers  that  as  a  result  of  these  changes  shipments  to 
ufiTalo  and  Pittsburg  were  largely  diminished,  and  submits  state- 
ent  setting  forth  the  extent  to  which  the  rates  attacked  exceed  the 
altimore-  combinations.  Defendants  assert  that  the  acreage  of 
kbbage  in  the  Charleston  district  was  substantiallj  less  in  1910  than 
L  1909,  and  suggest  that  as  the  probable  cause  of  falling  off  in  ship- 
ents. 

Subsequently  (via  the  Atlantic  Coast  line,  September  20,  and  via 
le  Southern  Railway,  October  1,  1910),  and  after  the  dose  of  the 
lipping  season,  defendants  reduced  the  carload  rates  to  the  followiog 
gureSy  which  are  somewhat  lower  than  the  combinations  on 
altimore,  and  which  are  computed  from  package  rates  and  weights: 

Rates  in  cents  per  100  pounds. 


From— 

Potatoes. 

Cabbage. 

Vegetables, 

XL  0.1. 

^»arVwton  to  BnflWo ..... 

Omtt. 
38 
34 
44 
38 

£6 

64 

60 
£8 

CtnJU. 
72 

Iiarleston  to  Pittsburg , . .  ........... 

68 

[eggeits  to  Bafbtlo  .,.*! 

80 

[ftfcmts  to  Plttsbnre ^ ..... .  ...  .  . 

70 

Defendants  urge  that  complaint,  as  well  as  claim  for  reparation, 
originally  was  based  upon  the  Baltimore  combinations,  and  that, 
vhile  no  reparation  should  be  awarded,  the  lowest  rates  that  should 
n  any  event  be  taken  as  a  measure  of  reparation  are  the  combinations 
>n  Baltimore  at  the  time  the  shipments  moved. 

Complainant  insists  that  its  petition  suggested  the  Baltimore  com- 
binations merely  as  a  measure  of  what  would  be  reasonable  rates,  the 
language  being  ''to  the  extent  at  least  4hat  they  exceed  the  Balti- 
more combination,''  and  that  the  rates  for  the  future  should  not 
exceed  the  rates  of  October  1,  and  that  reparation  should  be  awarded 
on  the  basis  of  these  figures.  It  asserts  that  even  these  rates  are  too 
high,  as  they  are  approximately  the  same  as  the  rates  from  Jackson- 
ville, Fla.,  on  traffic  from  beyond,  while  Charleston  is  about  250 
miles  nearer  the  points  of  destination.  This  assertion  is  not  correct, 
as  the  rates  from  Jacksonville  from  beyond  are  substantially  the  same 
as,  or  greater  than,  the  Baltimore  combinations  from  Charleston. 
In  Asfaragus  Orowers  Asso.  v.  A.  C.  L.  R.  R.  Co.,  17 1.  C.  C.  Rep.,  423, 
this  same  point  was  raised,  and  it  was  there  said  with  reference  to  the 
Jacksonville  rates: 

It  Ebould  be  noted,  however,  that  that  rate  is  from  base  pointe,  and  that  it  is  therefoare 
simply  a  haulage  charge,  the  gatheriag  chaige  being  included  in  the  rates  up  to  the 
baae  point. 

The  defendants  state  that  through  rates  in  excess  of  the  Baltimore 
combinations  are  justified  by  circiunstances  and  conditions  incident 
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to  transportation  to  Baltimore  which  do  not  obtain  as  to  transporta- 
tion to  Buffalo  and  Pittsburg,  and  that  the  old  rates  were  too  low. 
We  do  not  find  justification  for  through  rates  from  Charleston  to 
Buffalo  or  to  Pittsburg  that  are  higher  than  the  aggregate  of  the  inter- 
mediate rates  based  upon  Baltimore. 

As  was  stated  in  Asparagus  Orowen?  Asso.  v.  A  C.  L.  R.  R.  Co., 
supra,  rates  from  Charleston  generally  are  somewhat  affected  by  water 
competition.  This  competition  is  conceded,  but  it  must  have  been 
taken  into  consideration  in  constructing  the  rates  to  Baltimix^,  as 
well  as  the  rates  to  Buffalo  and  to  Pittsburg,  vrbkh  were  in  effect 
prior  to  April  1. 

Defendants  refer  to  Florida  FruU  dk  VegetdbU  Shippers'  Pratec- 
Hve  Asso.  V.  A.  C.  L.  R.  R.  Co.,  17  I.  C.  C.  Rep.,  552,  and  the  rate  to 
Ohio  Biver  crossings  of  30  cents  per  crate  on  vegetables,  therein 
approved,  an  increase  of  5  cents  per  crate,  and  urge  this  as  one  of  the 
reasons  for  the  increase  in  the  rates  from  Charleston,  which  are  to  an 
extent  related  to  the  rates  from  Florida  base  points.  However,  as 
has  been  seen,  the  Baltimore  combination  rates  are  approximately  as 
high  from  Charleston  as  are  the  rates  from  Jacksonville  on  shipments 
from  beyond. 

The  suggestion  of  complainant  that  Buffalo  and  Pittsburg  are  at  a 
disadvantage  by  comparison  with  Rochester,  N.  Y.,  needs  no  more 
than  passing  reference,  since  it  is  shown  that  there  were  practically 
no  shipments  to  Rochester  via  either  the  Atlantic  Coast  Line  or  the 
Southern  Railway  for  the  seasons  of  1909  and  1910.  That  competi- 
tion is  therefore  inconsiderable. 

The  tariffs  in  effect  prior  to  April  1  and  those  of  April  1  named  the 
same  rates  from  branch-line  points  as  from  Charleston,  but  the 
subsequent  tariffs  name  through  rates  from  the  branch-line  points 
higher  than  the  rates  from  Charleston.  Rates  from  branch-line 
points  to  the  Ohio  River  are  higher  than  rates  from  Charleston  to  the 
Ohio  River,  but  the  same  relative  differences  have  not  been  observed 
in  the  construction  of  the  through  rates  to  Buffalo  and  to  Httsburg. 
In  consideration  of  the  extra  service  performed  and  the  additional 
expense  incident  to  traffic  from  branch  lines,  the  Commission  does 
not  here  regard  it  as  improper  to  charge  reasonably  more  from  such 
points  than  from  main-line  points.  We  see  no  reason,  however,  for 
any  higher  differentials  on  shipments  to  Buffalo  or  Pittsburg  than  on 
like  shipments  to  Baltimore. 

The  through  rates  applied  via  Virginia  gateways  prior  to  April  1 
were  practically  the  combinations  on  the  Ohio  River,  but  this  basis 
was  not  adhered  to  in  the  construction  of  the  two  subsequent  sets  of 
rates  with  which  we  have  to  deal.  Therefore,  while  the  relationship 
to  the  Ohio  River  combinations  should  be  considered,  it  can  not  be 
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egarded  as  the  sole  controlling  influence  in  the  construction  of  these 
ates. 

Necessity  for,  or  sufficient  justification  of,  the  full  measure  of  the 
idvances  made  on  April  1  has  not  been  established.  On  the  con- 
THTy,  the  final  voluntary  reductions,  which  are  explained  by  the 
lefendants  as  the  result  of  pressure  from  complainant  and  possibly 
>ther  shipping  interests,  while  forming  no  conclusive  or  controlling 
>re6Uinption,  suggest  some  reason  for  viewing  the  rates  of  April  1  as 
KK)  high. 

The  conclusion  of  the  Commission  is  that  the  carload  rates  charged 
Tom  Charleston  from  and  after  April  1,  1910,  were  unreasonable  and 
iinjust  to  the  extent  that  they  exceeded  the  combinations  on  Balti- 
more, which  were  as  follows: 


Rates  in  cenU  per  100  pounds. 

. 

To- 

Potatoes. 

Cabbage. 

Vegetablea, 
aai. 

Buffalo 

44.1 
43.1 

Cem». 
5&8 

78 

Plttsbors 

- 

72 

and  that  the  carload  rates  charged  from  Charleston  district  branch-line 
points,  from  and  after  April  1, 1910,  were  unreasonable  to  the  extent 
that  they  exceeded  the  said  Charleston  rates  made  in  combination  on 
Baltimore,  plus  the  following  differentials  in  cents  per  100  poimds: 
From  Meggetts,  Wadmalaw  River,  and  Yonges  Island,  potatoes,  2; 
cabbage,  2.5;  vegetables,  n.  o.  s.,  8;  from  St.  Andrews,  potatoes,  2; 
cabbage,  2.5;  vegetables,  n.  o.  s.,  4. 

For  the  future  defendants'  carload  rates  on  these  commodities  from 
the  branchrline  points  named  to  Buffalo  or  Pittsburg  should  not  exceed 
the  carload  rates  from  Charleston  by  more  than  the  differentials  above 
shown.  The  rate  from  Charleston  to  Buffalo  or  Pittsburg  via  the 
lines  of  defendants  should  not  in  any  case  exceed  the  combination  on 
Baltimore. 

These  rates  are  here  stated  in  cents  per  100  pounds,  but  that  is 
not  to  be  taken  as  indicating  any  objection  to  the  publication  of 
specific  rates  per  package  and  fair  estimated  weights  per  package 
which  reach  the  same  result. 

Such  of  complainant's  members  as  have  since  April  1,  1910,  made 
carioad  shipments  on  basis  of  higher  rates  than  those  herein  found  to 
be  reasonable  are  entitled  to  reparation,  and  may  submit  to  defendant 
initial  carriers  for  confirmation  statements  of  sudi  shipments  via 
their  respective  lines.  Such  statements,  when  confirmed  by  said 
defendants,  may  be  sulHnitted  to  the  Commission  and  orders  will  be 
entered  authorizing  payment. 
An  order  will  be  issued  in  accordance  with  these  views. 
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No.  8189. 
E.  P.  STACY  &  SONS 

OREGON  SHORT  LINE  RAILROAD  COMPANY  ET  AL. 


Suinnitted  January  SO,  1911,    Decided  Feltruary  IS,  1911. 


Rates  on  apples  and  other  deddnons  fruits  from  Utah  pohits  to  points  In  North 
Dakota,  made  in  fall  combination  on  Silver  Bow,  Mont,  and  in  excess  of 
rates  from  same  points  of  origin  to  same  destinations  via  Omaha,  found  to 
be  unreasonable.    Lower  rates  via  Silver  Bow  prescribed. 

F.  A.  MoGUHs  for  complainant. 

Edson  Rich  for  Oregon  Short  Line  Railroad  Company. 

Report  of  the  Commission. 

Clark,  Commissioner: 

Complainant  corporation,  engaged  in  the  purchase,  £nle,  and  ship- 
ment of  fruits  and  vegetables,  alleges  that  the  short,  direct,  and  ex- 
peditious route  for  transportation  of  apples  and  other  deciduous 
fruits  from  Logan,  Brigfaam,  and  Hot  Springs,  Utah,  to  points  on 
the  Northern  Pacific  Railway  in  North  Dakota  is  via  Silver  Bow, 
Mcmt.,  and  complains  that  defendants'  present  rates  upon  such  ship- 
ments via  Silver  Bow,  made  in  full  comlnnation  on  that  point,  are 
unjust,  unreasonable,  and  discriminatory.  Violations  of  sections  1 
and  8  of  the  act  to  r^ulate  commerce  are  alleged,  in  that  defendants 
have  failed  or  refused  to  establish  reasonable  through  rates  via  Silver 
Bow  upon  request  and  demand  therefor. 

The  Northern  Pacific  Railway  Company  filed  no  answer  to  the 
complaint  and  made  no  appearance  at  the  hearing. 

All  rates  referred  to  herein,  unless  otherwise  stated,  are  in  cents 
per  100  pounds.  The  distances  given,  while  not  exact,  doeely  ap- 
proximate the  actual  mileage. 

It  appears  that  defendants  are  parties  to  a  rate  of  $1.25  on  apples 
and  other  deciduous  fruits  in  carloads  from  Brigham,  Logan,  and 
Willard,  Utah,  to  certain  North  Dakota  points,  including  Fargo  and 
Bismarck,  via  Omaha  and  St  Paul  or  Minnesota  Transfer.    The 
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distance  via  this  route  from  Brigham,the  most  representative  ship- 
ping point,  to  Fargo,  a  representative  destination,  is  1,660  miles. 
The  distance  from  Srigham  to  Fargo  via  Silver  Bow  is  1,250  miles, 
and  the  rate  on  apples,  carloads,  is  $1.25  made  up — 60  cents  Brigham 
to  Silver  Bow,  and  65  cents  Silver  Bow  to  Fargo.  The  rate  on  de- 
ciduous fruits  other  than  apples  is  $1.82^  made  up — 70  cents  Brigham 
to  Silver  Bow,  and  $1.12^  Silver  Bow  to  Fargo. 

The  Northern  Pacific  rate  on  apples,  carloads,  from  North  Yakima, 
WasL,  to  Fargo,  is  75  cents,  and  on  other  deciduous  fruits  the  rate  is 
$1.12|.    This  distance  is  1,520  miles. 

The  Great  Northern  rates  from  Wenatchee,  Wash.,  to  Fargo  are, 
on  apples,  76  cents ;  other  deciduous  fruits,  $1.12|.  This  distance  is 
1,405  miles. 

The  joint  rates  of  the  Oregon  Railroad  &  Navigation  (Company  and 
tiie  Northern  Pacific  from  Hood  Biver,  Oreg.,  to  Fargo  are,  on  apples, 
80  cents;  other  deciduous  fruits,  $1.25.    This  distance  is  1,650  miles. 

The  transcontinental  lines,  including  defendants,  carry  a  rate  on 
deciduous  fruits  from  California  shipping  points  to  Fargo  and  Grand 
Forks,  N.  Dak.,  via  Omaha  and  the  Twin  Cities,  $1.86. 

C(Hnplainant  alleges  that  failure  to  establish  rates  from  the  Utah 
shipping  points  to  the  North  Dakota  points  of  destination  via  Silver 
Bow,  not  exceeding  the  rates  from  the  same  points  of  origin  to  the 
same  destinations  via  the  Missouri  Eiver  gateway,  is  unjustly  dis- 
criminatory against  ccnnplainant  as  a  dealer,  against  the  Utah  ship- 
ping points,  and  against  the  North  Dakota  points  of  consumption. 

It  appears  that  some  efforts  have  been  made  by  the  defendants  to 
agree  upon  and  establish  lower  rates  via  the  Silver  Bow  gateway. 
'Hiey  were  willing  to  establii^  a  rate  of  $1.25,  but  they  were  imable 
to  agree  upon  the  divisions  of  same,  or  as  to  the  North  Dakota  points 
that  should  be  included  as  destinations  thereunder. 

Defendant  Oregon  Short  Line  Railroad  now  expresses  willingness 
to  establidi,  via  Silver  Bow  or  Butte,  a  rate  of  $1.25  on  apples  and 
other  deciduous  fruits  from  the  Utah  producing  points  in  questicm  to 
points  on  the  Northern  Pacific  in  North  Dakota  as  far  east  as  Fargo, 
and  apply  that  rate  as  far  west  of  Fargo  on  the  Northern  Pacific  as 
it  will  go  before  it  exceeds  the  combination  on  Silver  Bow  or  Butte, 
and  to  divide  the  earnings  on  a  mileage  prorate.  As  has  been  stated, 
although  the  Northern  Pacific  and  Oregon  Short  line  were  unable  to 
agree  upon  the  establishment  of  these  rates,  the  Northern  Pacific  has 
neither  answered  nor  appeared  in  this  proceeding. 

It  appears  that  ordinarily  defendants  have  lower  rates  on  apples* 
than  on  other  deciduous  fruits,  but  where  apples  are  given  a  lower 
rate  they  are  subject  to  higher  minimum  weight  Where  there  is  a 
separate  rate  on  apples  the  minimum  weight  is  80,000  pounds,  while 
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on  other  deciduous  fruits,  and  on  deciduous  fruits  including  apples, 
the  minimum  is  from  20,000  to  24,000  pounds.  Frequently  where  the 
rate  is  the  same  a  higher  minimum  applies  to  apples. 

It  has  been  often  said  that  distance,  while  an  important  factor  in 
rate  adjustments,  can  not  be  accepted  as  the  sole,  or  necessarily  con- 
trolling factor.  In  the  shipment  of  fruit  distance,  time  in  transit, 
and  dispatch  are  of  prime  and  more  than  ordinary  importance. 
These  commodities  must  be  moved  at  the  proper  season,  they  are 
easily  injured  by  extremes  of  temperature,  they  must  move  promptly 
and  expeditiously  in  order  to  reach  points  of  ccmsumption  in  desirable 
and  proper  condition,  and  the  best  facilities  and  widest  opportunities 
for  their  movement  via  available  lines  should  be  provided,  within 
the  limits  of  reasonable  compensation  for  the  service  performed. 

We*  think  that  complainant  is  entitled  to  the  relief  prayed  for,  and, 
upon  the  whole  record,  we  find  that  delendants  should  be  required 
to  establish  and  maintain  for  a  period  of  two  years  a  joint  rate  on 
deciduous  fruits  in  carloads,  including  apples,  from  Hot  Springs, 
Utah,  via  Silver  Bow  or  Butte,  Mont.,  to  Orand  Forks,  N.  Dak.,  not 
in  excess  of  $1.25  per  100  pounds,  and  to  also  establish  and  maintain 
joint  rates  on  the  same  commodities  in  carloads  from  Willard,  Brig- 
ham,  and  Logan,  Utah,  to  Grand  Forks,  N.  Dak.,  via  Silver  Bow  or 
Butte,  Mont.,  not  in  excess  of  $1.26  per  100  pounds,  and  to  also  estab- 
lish and  maintain  joint  rates  on  the  same  commodities  in  carloads 
from  Hot  Springs,  Willard,  Brigham,  and  Logan,  Utah,  via  Silver 
Bow  or  Butte,  Mont.,  to  Fargo,  Wahpeton,  Valley  City,  Jamestown, 
Bismarck,  and  other  intermediate  points  on  the  Northern  Pacific 
Railway  in  North  Dakota,  not  exceeding  in  any  case  the  rate  above 
prescribed  from  Hot  Springs,  Utah,  to  Orand  Forks,  N.  Dak.,  and 
not  exceeding  in  any  case  the  combination  of  intermediate  rates  on 
Butte  or  Silver  Bow.  The  minimum  carload  weights  in  connection 
with  the  above  rates  shall  not  exceed  30,000  pounds  for  straight  car- 
loads of  apples  and  24,000  pounds  for  other  shipments. 

Points  on  the  Northern  Pacific  Bailway  in  Montana  may,  and 
probably  ought  to  be,  given  rates  via  Butte  or  Silver  Bow  from  the 
Utah  shipping  points  named,  which  in  no  case  exceed  either  the  rate 
to  any  North  Dakota  point  or  the  combination  of  intermediate  rates 
on  Silver  Bow  or  Butte. 

On  a  shipment  via  Butte  to  Fargo  the  Northern  Pacific  gets  a  haul 
of  875  miles,  and  on  a  shipment  via  St.  Paul  to  Fargo,  250  miles.  On 
a  shipment  via  Butte  to  Bismarck  its  haul  is  680  miles,  and  on  a  ship- 
ment via  St.  Paul  to  Bismarck,  445  miles.  Obviously,  its  earnings 
will  be  greater  on  shipments  moving  via  Silver  Bow  or  Butte  than 
on  shipments  moving  via  St.  Paul,  and  the  earnings  under  the  rates 
herein  prescribed  via  the  Butte  or  Silver  Bow  gateway  will  be  as 
favorable  to  it,  service  considered,  as  those  under  its  voluntary  rates 
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via  St  Paul,  or  from  North  Yakima  or  other  Washington  or  Oregon 
points,  and  will  be  fairly  and  reasonably  compensatory. 

Presmnably  these  rates  as  established  will  blanket  the  points  of 
<Migin  between  and  including  Hot  Springs  and  LfOgan,  Utah,  and  a 
substantial  portion,  if  not  all,  of  the  North  Dakota  points  referred  to. 
The  question  of  divisions  of  these  rates  is  of  course  now  left  to  the 
defendants  to  agree  upon.  It  may  be  that  their  divisions  will  depend 
somewhat  upon  whether  the  traffic  is  exchanged  at  Silver  Bow  or  at 
Butte.  The  Oregon  Short  Line  haul  to  the  junction  with  the 
Northern  Pacific  would  be  the  same  on  a  shipment  to  Fargo  as  a 
shipment  to  Bismarck,  while  the  Northenj  Pacific  haul  would  be  con- 
siderably greater  to  Fargo  than  to  Bismarck.  The  Oregon  Short 
Line  haul  will  be  somewhat  longer  on  shipments  from  Hot  Springs 
or  Brigham  than  on  shipments  from  Logan.  An  arbitrary  basis  of 
divisions  would  ignore  these  differences  in  the  lengths  of  the  hauls. 
A  mileage  prorate  basis  of  divisions  would  divide  the  earnings 
according  to  the  service  actually  performed  by  each  carrier.  If  de- 
fendants are  unable  to  agree  upon  the  divisions  of  the  rates  herein 
prescribed  the  Commission  will,  upon  further  hearing,  determine 
that  question. 

An  order  will  be  entered  in  accordance  with  these  views. 


No.  3569. 

B.  E.  BLAKE  &  SON  HARDWARE  &  MANUFACTURING 

COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


SulmUited  December  i,  1910.    Decided  February  IS,  1911. 


Under  the  circnmstances  disclosed  by  the  record  the  rate  charged  complaliiant 
on  Its  shipments  of  wronght-iron  pipe  from  Yonngstown,  Ohio,  to  Liberal, 
Kans.,  Is  not  found  unreasonable  In  and  of  itself,  or  In  violation  of  section 
8  of  the  act 

Clarence  A.  Toden  for  complainant. 

W.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
ft  Pacific  Railway  Company. 
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Report  of  the  Commission. 

Proutt,  Convmdssioner: 

The  complainant  is  a  corporation  engaged  in  operating  a  hard- 
ware and  implement  store  at  Liberal,  Kans.  It  ccmiplains  to  this 
Commission  that  the  defendants  have  exacted  on  two  shipments  of 
wrought-iron  pipe  from  Youngstown,  Ohio,  to  Liberal,  E[an&,  an 
unreasonable  rate  as  compared  with  the  rate  on  the  same  commodity 
to  Texola,  Okla.,  and  that  Liberal  is  discriminated  against  as  a  result 

Texola  is  served  by  the  same  carrier  which  deliyered  this  traffic 
at  Liberal,  but  is  not  upon  the  same  line  of  that  carrier,  so  that  while 
traffic  moving  from  Youngstown  to  Texola  would  be  handled  by  the 
same  carriers  which  would  transport  it  to  Liberal,  it  would  not  move, 
during  a  considerable  portion  of  the  journey,  over  the  same  line. 
The  only  evidence  to  show  either  the  unreasonableness  of  the  rate 
or  the  discrimination  against  Liberal  was  the  &ct  that  the  distance 
from  Youngstown  to  Liberal  and  Texola  was  substantially  the  same, 
and  that  the  physical  cost  of  handling  the  traffic  was  about  the  same. 

The  defendants  contend  that  competition  at  certain  Texas  points 
reflects  itself  to  these  Oklahoma  points,  and  that  to  sustain  the  posi- 
tion of  the  complainant  would  be  to  subvert  the  entire  rate  structure 
in  that  section,  and  such  appears  to  be  the  fact 

Under  these  circumstances  we  can  not  hold  that  the  rate  charged 
on  these  shipments  to  Liberal  is  unreasonable  in  and  of  itself,  or  un- 
reasonable as  being  in  violation  of  section  8  of  the  act    Therefore 

this  complaint  must  be  dismissed,  and  it  is  so  ordered. 
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No.  3660. 
WHEELER  &  HOTTER  MERCANTILE  COMPANY 

V. 

HICAGO,  BURLINGTON  &  QUINCY  RAILROAD  COMPANY. 


No.  3661. 

C.  D.  SMITH  DRUG  COMPANY 

v. 

MISSOURI  PACIFIC  RAILWAY  COMPANY. 


SuhmiUed  December  SI,  1910,    Decided  February  13,  1911. 


?roportional  third  class  rate  applicable  only  on  shipments  from  Atlantic  seaboard 
territory,  established  under  order  of  the  Commission  in  the  Biamham,  Hcmna, 
Hunger  case,  14  I.  C.  0.  Rep.,  299,  did  not,  and  does  not,  apply  to  the  movement 
of  cotton  piece  goods,  for  ^ich  carriera  maintained  a  commodity  rate. 

Herbert  0.  WUson,  Horace  0.  Krake^  George  T.  Bell,  E.  J.  McVann, 
and  John  H.'Atwood  for  complainants. 

C,  0.  Wright  for  Chicago  &  North  Western  Railway  Company. 
Chester  M.  Dawes  for  Chicago,  Burlington  &  Quincy  Railroad 
Company. 

B.  A.  Brown  and  8.  E.  Stohr  for  St.  Joseph  &  Grand  Island  Rail- 
way Company. 

James  0.  Jeffery  and  H.  J.  CampheU  for  Missouri  Pacific  Railway 
Company. 
N,  8.  Brown  for  Wabash  Railroad  Company. 
Wmiam  EUis  and  F.  0.  Wright  for  Chicago,  MUwaukee  &  St.  Paul 
Railway  Company. 

F.  F,  Dickinson  for  Chicago,  Rock  Island  &  Pacific  Railway 
Company. 

T.  J.  Norton  and  D.  L.  Meyers  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

WirisUm,  Payns,  Strawn  cfe  Shaw,  by  Blackburn  Esterline,  for  Chicago 
Great  Western  Railroad  Company  and  Chicago  &  Alton  Railroad 
Company. 
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Refobt  of  the  Commission. 

Clabk,  Chrnmiaaioner: 

In  Bumhavi,  Hanna,  Hunger  Dry  Oooda  Co.  v.  (7.,  R,  L  <k  P.  Ry. 
Co.,  14  I.  C.  C.  Rep.y  299,  the  Commission  fomid  the  through  class 
rates  from  Atlantic  seaboard  territory  to  the  Itfissouri  Biver,  made  in 
combination  on  the  Mssissippi  River,  applicable  on  the  first  five 
classes,  to  be  unreasonable.  The  through  rates  were  declared  to  be 
unreasonable  because  the  portions  applicable  west  of  the  Mississippi 
River  were  unreasonable,  and  those  portions  were  reduced. 

The  Commission's  order,  first  made  on  June  24,  1908,  and  finally 
entered  to  become  effective  November  10,  1908,  was  resisted  and, 
pending  outcome  of  litigation,  did  not  become  effective  until  October 
26,  1910. 

Two  contentions  are  now  presented  by  complainants  and  other 
shippers  under  these  rates : 

(a)  That  because  of  the  manner  in  which  the  proportional  rates 
prescribed  by  the  Commission  were  finally  published,  the  proportional 
third  class  rate  of  30  cents  became  properly  applicable  from  the 
Mississippi  River  to  the  Missouri  River  on  shipments  of  cotton  piece 
goods  from  Atlantic  seaboard  territory,  instead  of  the  commodity 
rate  of  35  cents,  and : 

G>)  That  the  reduction  in  the  third  class  rate  as  a  proportional  on 
shipments  moving  from  Atlantic  seaboard  territory  to  the  Missouri 
River  included  like  reduction  in  the  rate  on  cotton  piece  goods  from 
the  date  upon  which  the  Commission's  order  would  have  become 
effective  but  for  the  litigation. 

These  questions  have  been  submitted  in  hearing  and  on  briefs, 
the  hearing  having  been  had  under  this  docket,  which  contains  a 
large  number  of  claims  for  reparation  on  shipments  which  moved 
subsequently  to  the  date  upon  which  the  Commission's  order  would 
have  become  effective  but  for  the  litigation,  and  prior  to  the  date  upon 
which  the  rates  prescribed  by  the  Commission  were  made  effective  in 
the  tariffs. 

In  Jime,  1903,  W.  T.  L.  Rules  Circular  rated  cotton  piece  goods 
third  class,  with  provision  that  that  rating  would  not  apply  to  Missouri 
River  points  and  other  territory  provided  with  commodity  rates,  the 
commodity  rates  in  such  instances  to  govern.  In  May,  1908,  cotton 
piece  goods  were  given  third  class  rating  without  the  specification  as 
to  commodity  rates  taking  precedence,  and  that  rating  was  carried 
through  succeeding  issues  imtil  August  1,  1909,  when  provision  was 
again  inserted  to  the  effect  that  thu'd  class  rating  would  apply  except 
where  commodity  rates  are  named. 

From  long  before  November  10,  1908,  down  to  the  present  time 
the  commodity  rate  on  cotton  piece  goods  from  the  Mis^ssippi  River 
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to  the  Missouri  River  has  been  35  cents,  and  the  third  class  rate  has 
also  been  35  cents,  except  as  it  was  reduced  by  order  of  the  Commis- 
sion, Umited  in  application  to  shipments  from  Atlantic  seaboard  ter- 
ritory; so  that,  except  as  just  stated,  the  changes  in  tariffs  that  are 
referred  to  did  not  effect  change  in  either  the  class  or  commodity  rate. 

W.  T.  L.  Tariff,  I.  C.  C.  No.  741,  effective  February  4,  1907,  con- 
tained class  and  commodity  rates  and  provided  that  "when  the 
.  commodity  rates  and  class  rates  conflict  the  former  will  govern." 
This  tariff  was  governed  by  Western  Classification  and  contained  an 
exception  which  placed  cotton  piece  goods  in  third  class,  but  it  was 
stated  that  this  rating  "will  not  apply  to  or  from  points  provided 
with  commodity  rates,  the  commodity  rates  in  such  instances  to 
govern." 

W.  T.  L.  Tariff,  I.  C.  C.  No.  A-2,  effective  May  21,  1908,  canceled 
conflicting  portions  of  No.  741,  and  named  commodity  rate  on 
cotton  piece  goods  between  Mississippi  River  crossings  and  Missouri 
River  points,  which  applied  both  as  a  local  rate  and  as  a  proportional 
rate  on  shipments  from  beyond. 

W.  T.  L.  Tariff,  I.  C.  C.  No.  A-7,  canceled  I.  C.  C.  No.  A~2,  effective 
November  21,  1908,  and  contained  local,  joint,  and  proportional 
rates  on  classes  and  commodities.  This  tariff  authorized  the  use  of 
either  the  class  rate  or  the  commodity  rate,  whichever  made  lower 
charges.  It  was  governed  by  Western  Classification,  Becker's  I.  C.  C. 
No.  3,  and  W.  T.  L.  Grcular,  I.  C.  C.  No.  A-18,  the  latter 
taking  precedence  over  the  former.  W.  T.  L.  Circular,  I.  C.  C.  No. 
A-18,  effective  November  20,  1908,  provided  rating  on  cotton  piece 
goods,  third  class,  without  the  proviso  "  except  where  specific  com- 
modity rates  are  provided." 

W.  T.  L.  Tariff,  I.  C.  C.  No.  A-45,  effective  May  15,  1909,  canceled 
I.  C.  C.  No.  A-7  and  I.  C.  C.  No.  741,  and  contained  local,  joint,  and 
proportional  class  and  commodity  rates,  with  authority  to  use  which- 
ever resulted  in  the  lower  charge.  It  was  governed  by  Western 
Classification,  Becker's  I.  C.  C.  No.  4,'and  W.  T.  L.  Circular,  I.  C.  C. 
No.  A-43,  the  latter  taking  precedence  over  the  former.  W.  T.  L. 
Circular,  I.  C.  C.  No.  A-43,  rated  cotton  piece  goods  third  class.  On 
August  1,  1909,  supplement  to  this  issue  restored  the  proviso  that 
this  rating  would  not  apply  when  commodity  rates  are  published. 

W.T.  L.  Tariff,  I.  C.  C.  No.  A-90,  canceled  I.C.C.  No.  A-45,  effective 
November  15, 1909,  and  contained  local,  joint,  and  proportional  rates 
on  classes  and  commodities,  authorizing  the  use  of  whichever  rate 
made  the  lower  charge.  It  was  governed  by  Western  Classification, 
Becker's  I.  C.  C.  No.  6,  and  W.  T.  L.  Circular  No.  A-89,  the  latter 
taking  precedence  over  the  former.  W.  T.  L.  Circular,  I.  C.  C.  No. 
A-89,  rated  cotton  piece  goods  third  class, "  except  where  specific  com- 
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modity  rates  are  published."  W.  T.  L.  Tariff,  I.  C.  C.  No.  A-115, 
canceled  I.  C.  C.  No.  A-90,  effective  May  1, 1910,  and  is  still  in  effect. 
It  contains  both  class  and  commodity  rates,  which  are  to  be  used 
alternatively  to  secure  the  lowest  charge.  This  publication  is  gov- 
erned by  Western  Classification,  Becker's  I.  C.  C.  No.  6  and  W.  T.  L. 
Circular,  I.  C.  C.  No.  A-122,  effective  May  21,  1910,  the  latter  takmg 
precedence  over  the  former.  W.  T.  L.  C^cular,  I.  C.  C.  No.  A-122, 
rates  cotton  piece  goods  third  class,  ''except  where  specific  com- 
modity rates  are  published." 

As  previously  stated,  the  Commission's  order  reducing  the  third 
class  rate  from  Mississippi  River  crossings  to  the  Missouri  River 
points,  from  35  cents  to  30  cents  on  shipments  froin  Atlantic  seaboard 
territory,  would  have  become  effective  November  10, 1908,  had  it  not 
been  enjoined.  It  finally  became  effective  in  the  tariff  October  26, 
1910. 

On  June  24,  1908,  and  on  November  10,  1908,  defendants  had  a 
specific  commodity  rate  on  cotton  piece  goods  appUcable  both  as  a 
local  rate  and  as  a  proportional  rate  on  shipments  from  beyond  of  35 
cents  from  Mississippi  River  crossings  to  the  Missouri  River.  Beyond 
question  that  was  the  lawful  rate  on  those  dates.  On  November  21, 
1908,  in  W.  T.  L.  Tariff,  I.  C.  C.  No.  A-7,  an  alternative  rule  for  the 
appUcation  of  class  or  commodity  rates  as  shown  in  that  tariff,  which- 
ever resulted  in  the  lower  charge,  was  provided,  and  has  been  con- 
tinued to  the  present  time. 

If  defendants  had  on  November  10,  1908,  in  compliance  with  the 
Commission's  order  established  third  class  rate  of  30  cents  applicable 
on  shipments  from  the  Atlantic  seaboard  and  had  not  made  it  subject 
to  the  alternative  use  of  the  class  and  commodity  rates,  the  com- 
modity rate  of  35  cents  would  still  have  lawfully  appUed  on  cotton 
piece  goods. 

Effective  October  26,  1910,  after  the  Commission's  order  had  been 
upheld  by  the  Supreme  Court,  defendants  published  in  a  separate 
tariff,  W.  T.  L.,  I.  C.  C.  No.  A-170,  a  proportional  third  class  rate 
of  30  cents  from  Mississippi  River  crossings  to  the  Missouri  River, 
applicable  only  on  shipments  from  Atlantic  seaboard  territory.  This 
publication  created  this  situation.  W.  T.  L.  Tariff,  I.  C.  C.  No.  A- 
115,  in  effect  when  I.  C.  C.  No.  A-170  was  issued,  named  third  class 
proportional  rate  of  35  cents  from  Mississippi  River  crossings  to  the 
Missouri  River,  applicable  on  all  shipments,  including  those  from 
Atlantic  seaboard  territory,  and  Tariff  I.  C.  C.  No.  A-170  named  a 
proportional  third  class  rate  from  and  to  the  same  points  applicable 
only  on  traffic  from  Atlantic  seaboard  territory,  of  30  cents.  Both  of 
these  tariffs  were  governed  by  the  same  classification  publications. 
This  conflict  should  not  have  been  created  and  it  should  be  at  once 
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removed.  It  does  not,  however,  affect  the  issue  here.  The  lower 
rates  in  I.  C.  C.  No.  A-170  are  the  lawful  rates  on  class  rate  shipments 
from  Atlantic  seaboard  territory. 

From  prior  to  November  10,  1908  (the  date  upon  which  the  Com- 
mission's order  would  have  become  effective  but  for  the  injunction), 
to  August  1, 1909,  the  exception  which  took  precedence  gave  specific 
third  class  rating  to  cotton  piece  goods.  On  August  1,  1909,  the 
exception  to  this  rating, '' except  where  specific  commodity  rates  are 
provided,''  was  again  attached,  and  has  been  continued  to  the  present 
time.  November  21,  1908,  the  alternative  of  class  or  commodity 
rates  was  tendered,  and  from  that  time  to  August  1,  1909,  the  alter- 
native of  the  use  of  third  class  rate  was  not  restricted. 

It  is  therefore  seen  that  from  prior  to  November  10,  1908,  to  date, 
defendants  have  had  a  specific  commodity  rate  on  cotton  piece  goods 
from  Mississippi  River  crossings  to  the  Missouri  River  of  35  cents,  with 
alternative  of  the  use  of  third  class  rate  as  shown  in  the  same  tariff, 
and  subject  to  the  terms  of  the  classification  and  exceptions  thereto 
for  the  period  subsequent  to  November  21,  1908. 

Cotton  piece  goods  are  rated  first  class  in  Western  Classification, 
and  were  given  third  class  rating  only  in  the  exceptions  to  that 
Classification.  It  appears  that  the  third  class  rate  and  the  commodity 
rate  on  cotton  piece  goods  between  Mississippi  River  crossings  and 
the  Missouri  River  have  for  a  long  time  been  the  same.  Since  Jime, 
1903,  except  between  May  20,  1908,  and  August  1,  1909,  the  tariffs 
contained  specific  provision  that  the  third  class  rate  would  not  apply 
to  cotton  piece  goods  between  points  where  commodity  rates  were 
provided,  and,  as  has  been  seen,  defendants  had  a  commodity  rate  on 
cotton  piece  goods  between  the  rivers  during  all  the  time  covered  by 
this  controversy.  It,  therefore,  seems  apparent  that  it  was  not  the 
intent  to  include  cotton  piece  goods  moving  from  the  Mississippi 
River  to  the  Missomi  River  in  the  third  class  rating. 

The  Commission's  tariff  regulations  effective  January  23,  1907, 
contained,  and  have  continuously  since  contained,  a  rule  that  the 
naming  of  a  commodity  rate  on  any  article  takes  that  article  out  of 
the  class  rates  between  the  same  points.  This  rule,  however,  does 
not  prevent  the  alternative  offering  and  use  of  class  and  commodity 
rates  contained  in  the  same  tariff. 

If  the  proportional  class  rates  prescribed  by  the  Commission  had 
been  published  effective  November  10,  1908,  applicable  on  class  rate 
traffic  from  Atlantic  seaboard  territory,  subject  to  the  alternative  use 
of  class  or  commodity  rates  contained  in  the  same  tariff,  and  no  other 
or  different  provisions  had  been  made  for  the  classification  ratings, 
the  time  during  which  the  third  class  rate  of  30  cents  would  have 
applied  to  shipments  of  cotton  piece  goods  from  Atlantic  seaboard 
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territory  to  the  Missouri  River  was  the  period  between  November  21 , 
1908,  and  August  1,  1909. 

If,  however,  as  might  have  been  done  under  the  Commission's  order, 
and  as  in  fact  was  done  when  the  rates  were  published  effective  Octo- 
ber 26,  1910,  the  proportional  class  rates  prescribed  by  the  Comims^ 
sion  had  been  published  as  effective  November  10,  1908,  applicable 
on  class  rate  traffic  from  Atlantic  seaboard  territory  and  had  not  been 
made  subject  to  the  alternative  use  of  class  or  commodity  rates,  and 
if  the  classification  provisions  had  been  as  they  have  been  there 
would  have  been  no  period  subsequently  to  November  10, 1908,  when 
such  proportional  class  rates  would  have  applied  to  cotton  piece 
goods  moving  from  Atlantic  seaboard  territory  to  the  Missouri  River. 
It  has  not  been  suggested  that  the  manner  in  which  defendants  pub- 
lished the  rates  prescribed  by  the  Commission  failed  in  any  waylbo 
carry  out  the  purpose  and  the  terms  of  the  order.  As  has  been  seen, 
the  only  rate  on  cotton  piece  goods  in  effect  on  November  10,  1908, 
was  the  commodity  rate,  which  subsequently  was  offered  in  the 
alternative  with  the  third  class  rate.  Possibly  if  defendants  had 
established  on  November  10,  1908,  the  third  class  rate  of  30  cents 
they  might  still  have  offered  it  in  the  alternative,  but  there  is  no 
evidence  of  such  intent,  and  we  can  not  assume  that  they  would 
have  done  so. 

If  a  finding  were  reached  that  the  change  in  the  class  rate  ordered 
by  the  Commission  invalidated  the  commodity  rate  on  cotton  piece 
goods  it  must  be  upon  groimds  which  would  also  invalidate  the  com- 
modity rate  if,  as  a  result  of  similar  order,  the  class  rate  were  made 
higher  than  the  commodity  rate.  Obviously,  if  the  third  class  rate 
had  been  increased,  shippers  would  insist,  and  we  think  properly  so, 
upon  the  right  to  the  lower  commodity  rate  on  cotton  piece  goods. 
If  the  change  in  the  class  rate  necessarily  effects  a  change  in  the  com- 
modity rate  on  cotton  piece  goods,  why  would  it  not  operate  in  the 
same  manner  as  to  all  other  commodity  rates? 

The  maintenance  for  a  long  period  of  an  exception  to  the  classifi- 
cation which  took  cotton  piece  goods  from  the  first  class  and  rated 
them  as  third  class  (except  where  commodity  rates  were  provided), 
and  the  contemporaneous  maintenance  of  a  commodity  rate  on  cot- 
ton piece  goods  which  was  the  same  as  the  third  class  rate,  and  the 
offer  of  the  alternative  of  such  class  or  commodity  rate,  whichever 
resulted  in  the  lower  charge,  apparently  led  to  a  general  acc^tance 
of  the  view  that  the  movement  of  cotton  piece  goods  was  controlled 
by  the  third  class  rate.  Indeed,  we  are  told  that  at  a  time  when  the 
third  class  rate  was  lower  than  the  commodity  rate  on  cotton  piece 
goods  the  third  class  rate  was  applied.  But  that  was  at  a  time  when 
but  little  regard  was  paid  to  the  provisions  of  tariffs.    Doubtless  it 
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^as  the  intention  of  complainants  in  the  BurnTiain-HanncL-Munger 
:ase,  supra,  to  have  their  complaint  include  the  rate  on  cottoQ  piece 
;oods^  but  that  case  was  confined  to  the  rates  on  the  first  five  classes, 
uid,  although  in  the  proceedings  some  mention  was  made  of  rates 
on  cotton  piece  goods,  the  issue  tried,  determined,  and  covered 
by  the  Commission's  order  was  the  appUcation  of  the  class  rates  on 
the  first  five  classes  to  the  traffic  then  subject  thereto  and  moving 
thereunder.  The  questions  now  submitted  do  not  present  any  phase 
of  the  reasonableness  of  a  commodity  rate  on  cotton  piece  goods 
that  is  higher  than  the  third  class  rate  and  no  opinion  as  to  the 
reasonableness  of  that  commodity  rate  is  expressed. 

It  seems  pertinent  to  suggest  that  if  an  exception  sheet  takes  cot- 
ton piece  goods  from  the  first  class  and  rates  them  as  third  class,  the 
contemporaneous  maintenance  of  a  commodity  rate  on  cotton  piece 
goods  that  is  the  same  as  the  third  class  rate  serves  no  good  purpose. 
It  simply  increases  the  probability  of  complications  arising  and  con- 
tributes to  the  likelihood  of  error  or  oversight  in  tariff  construction. 
It  therefore  appears  that  despite  some  changes  in  phraseology  in 
defendants'  tariffs  and  some  oversights,  ambiguities,  involved  meth- 
ods, or  errors  which  have  led  or  might  lead  to  misimderstanding  and 
compUcation,  and   which  emphasize  the  necessity  for  more  sim- 
pUcity  and  clearness  in  tariffs,  the  defendants  have  maintained 
through  the  entire  period  covered  by  the  two  contentions  here  con- 
sidered, commodity  rates  applicable  between  the  Mississippi  River 
and  the  Missouri  River  on  cotton  piece  goods  moving  from  Atlantic 
seaboard  territory  to  the  Missouri  River,  and  that  neither  before  nor 
since  the  pubUcation  of  the  rates  prescribed  by  the  Conmiission  in 
the  BtrnfihrnnrHarmonMunger  case,  supra,  has  the  third  class  rate  been 
property  or  lawfully  appUcable  to  such  shipments,  except  under  the 
specific  offering  of  alternative  rates  under  which  the  third  class  rate 
and  the  commodity  rate  were  the  same.    As  to  the  rate  applicable 
since  October  26,  1910,  this  conclusion  differs  from  informal  expres- 
sion previously  made  in  a  letter  at  a  time  when  all  of  the  technical 
facts  brought  out  at  the  hearing  were  not  at  hand. 
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No.  8884. 
GEORGIA-CAROLINA  BRICK  COMPANY 

V. 

SOUTHEEN  RAILWAY  COMPANY  ET  AL. 


Sutmitted  November  25, 1910.    Decided  Fehruary  IS,  1911. 


The  reduction  by  carriers  of  a  rate  Tla  a  kmg  route  to  equal  the  rate  Tla  tiie 
abort  line  la.  not  of  Itself  conduslve  evidence  of  tbe  unreasonableness  of 
the  higher  rate^  and  claims  tot  reparation  based  npon  the  ground  that  the 
rate  was  rsdnced  to  meet  such  short-line  rate  must  be  denied.  Memetee 
Luniber  Company  v.  T.  d  P.  By.  Co.,  16  I.  0.  C.  Rep.,  49,  and  OommercM 
Coal  Co.  V.  B.  d  O.  B.  R.  Co.,  15  I.  O.  O.  Rep.,  11,  reaffirmed. 

(?.  B.  Oopn  for  complainant. 

B.  Walton  Moore  for  Southern  Railway  Company  and  Seaboard 
Air  Line  Bailway. 

Refost  of  thb  Commission. 

By  THB  Commission: 

Complainant  is  a  corporation  engaged  in  the  manufacture  and  sale 
of  brick  at  Augusta,  Ga.  Its  petition,  filed  July  11, 1910,  attacks  the 
reasonableness  of  a  combination  rate  of  $2.50  per  1,000  brick  charged 
on  three  carloads  of  brick  shipped  September  10  and  11,  1908,  from 
Augusta,  Ga.,  to  Calhoun  Falls,  S.  C,  via  lines  of  defendants.  It  is 
alleged  tiiat  a  reasonable  rate  for  this  service  would  have  been  $1.40 
per  1,000 ;  that  at  the  time  these  shipments  moved  such  a  rate  was  in 
effect  via  the  Charleston  &  Western  Carolina  Bailway,  and  has  since 
been  published  by  defendants.  Separation  in  the  sum  of  $12.90  is 
asked. 

Between  Augusta,  Ghu,  and  Calhoun  Falls,  S.  C,  the  short-line 
distance  is  68  miles,  over  the  Charleston  &  Western  Carolina  Bail- 
way.  Shipments  to  Calhoun  Falls,  delivered  to  the  Southern  Bail- 
way  at  Augusta,  must  be  carried  by  the  Southern  through  Columbia 
to  Greenwood,  S.  C,  a  distance  of  166  miles,  there  delivered  to  the 
Seaboard  Air  line,  and  transported  by  that  carrier  a  distance  of  29 
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miles  to  Calhoun  Falls,  a  total  haul  of  195  miles.  Via  this  long  route 
there  was  no  joint  rate  and  a  combination  of  intermediate  rates,  made 
up  of  $1.40,  Augusta  to  Greenwood,  and  $1.10,  Greenwood  to  Calhoun 
Falls,  was  charged.  It  is  admitted  by  defendants  that  the  correct 
combination  was  $2.40,  the  rate  from  Greenwood  to  Calhoun  Falls 
being  $1.  Tender  of  the  resulting  overcharge  has  been  made  to  com- 
plainant by  defendants  but  has  not  been  accepted.  This  amount  may 
be  refunded  without  an  order  of  the  Commission. 

Via  the  short  line,  Charleston  &  Western  Carolina  Bailway,  the 
rate  was,  and  for  about  five  years  had  been,  $1.40  per  1,000  brick. 
Via  defendants'  lines  the  combination  rate  of  $2.40  had  been  in  effect 
fmr  several  years,  but,  on  March  28, 1909,  more  than  six  months  after 
this  movement,  a  joint  rate  of  $1.40  was  published  to  meet  the  short- 
line  competition. 

Complainant  had  a  contract  for  about  one  and  a  half  million  brick 
to  be  dipped  to  Calhoun  Falls.  Only  three  cars,  of  18,000  brick 
each,  appear  to  have  been  sent  via  lines  of  defendants.  This  would 
indicate  that  more  than  100  cars  were  sent  via  the  short  line.  Com- 
plainant stated  that  the  commercial  agent  of  the  Southern  Kailway 
solicited  this  business,  saying  nothing  about  the  rate.  Its  prayer  for 
reparation  is  based  solely  upon  the  ground  that  the  rate  via  the  short 
line  was  $1.40  and  that  such  rate  was  later  established  via  lines  of 
defendants.  No  evidence  was  offered  to  prove  that  the  rate  of  $2.40 
per  1,000  brick  was  unreasonable  for  the  service  rendered.  At  an 
estimated  weight  of  5  poimds  per  brick,  the  rate  of  $2.40  per  1,000 
brick  is  equal  to  4.8  cents  per  100  pounds,  which  for  a  distance  of  195 
miles  produces  a  per-ton-mile  revenue  of  4.9  mills.  The  rate  of  $1.40 
per  1,000  via  the  Charleston  &  Western  Carolina  equals  2.4  cents  per 
100  pounds,  and  for  a  distance  of  68  miles  yields  a  per-ton-mile 
revenue  of  7  mills. 

The  Commission  has  repeatedly  held  that  a  carrier  with  a  long 
route  is  not  obliged  as  a  matter  of  law  to  meet  the  rate  of  the  short- 
line  competitor,  and  that  the  reduction  of  a  rate  applicable  via  a  long 
route  to  meet  the  rate  in  effect  via  a  shorter  and  more  direct  route  is 
not  of  itself  conclusive  evidence  of  the  unreasonableness  of  the  higher 
rate.  Menefee  Lumber  Co.  v.  T.  <&  P.  By.  Co.,  16  I.  C.  C.  Rep.,  49 ; 
Commercial  Coal  Co.  v.  B.  db  0.  B.  B.  Co.,  16  L  C.  C.  Rep.,  11.  In 
the  Menefee  ease  the  Commission  said : 

If  reparation  were  granted  in  this  case  it  would  go  far  to  support  the  theory 
tiiat  a  carrier  may  not  voluntarily  reduce  its  rate  without  being  liable  for 
damages  on  aU  past  shipmoita,  a  theory  which  can  not  be  accepted  by  the 
Oommisslon. 

Again,  as  we  have  said  in  Conference  Rulings: 

Any  other  course  of  action  is  demoralizing,  in  that  it  enables  the  carrier, 
before  its  own  lower  rate  has  become  effective^  to  assure  shippers  that  th^  may 
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ship  by  its  line  notwitjistanding  its  higher  rate  and  afterwards  secure  repara- 
tion on  basis  of  the  lower  rate  of  its  competitor.  Where  there  is  a  difference 
in  rates  between  two  points  over  different  lines,  shippers  mast  miderstand  that 
th^  may  get  the  benefit  of  the  lower  rate  only  by  sending  their  merchandise 
over  the  line  publishing  the  lower  rate.    Rule  200,  BuUetin  No.  4« 

Upon  consideration  of  tiiis  record,  we  find  that  de^dants'  rate  of 
$2.40  per  1,000  brick  is  not  shown  to  have  been  unreasonable  or 
excessive  and  that  complainant,  therefore,  is  not  entitled  to  repara- 
tion. The  complaint  will  .be  dismissed  and  an  order  will  be  entered 
accordingly. 

90  L  C.  C.  Rep 
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No.  3333. 
WEST  OREGON  LUMBER  COMPANY 

V. 

ASTORIA    &    COLUMBIA    RIVER    RAILROAD    COMPANY 

ET  AL. 


SubmUted  November  8, 1910.    Decided  February  IS,  1911. 


A  cairier  does  not  misroute  a  ehipment  when  the  routing  instructions  given  by  the 
shipper  are  observed,  and  it  is  not  liable  to  the  shipper  for  chaiges  applicable  over 
sudi  route  in  excess  of  the  charges  over  another  available  route. 

Joseph  N.  TedU  for  complainant. 

James  B,  Kerr  for  Astoria  &  Columbia  River  Railroad  Company. 

A.  C.  Spencer  for  Oregon  Railroad  &  Navigation  Company;  Or^on 
Short  line  Railroad  Company;  Union  Pacific  Railroad  Company; 
and  Denver  &  Rio  Grande  Railroad  Company. 

Report  of  the  Commission. 

Bt  the  Commission: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  lumber 
and  other  forest  products,  with  its  principal  place  of  business  at  Port- 
land, Oreg.  The  petition,  filed  June  16,  1910,  alleges  that  charges 
collected  for  carriage  of  a  carload  of  fir  lumber  from  Qatskanie  Junc- 
tion, Oreg.,  to  DeBeque,  Colo.,  were  imreasonable  because  the  ship- 
ment was  misrouted  by  defendants. 

The  shipment  moved  December  25,  1909.  By  direction  of  com- 
plainant the  bill  of  lading  specified  the  route  as  follows:  '^A.  &  C.| 
0.  R.  &  N.,  0.  S.  L.,  U.  P.,"  and  did  not  name  any  rate.  It  was 
understood  by  the  parties  that  the  initials  A.  &  C.  meant  Astoria  & 
Columbia  River  Railroad  Company;  that  O.  R.  &  N.  meant  Oregon 
Raihoad  &  Navigation  Company;  that  O.  S.  L.  meant  Oregon  Short 
line  Railroad  Company;  and  that  U.  P.  meant  Union  Pacific  Rail- 
road Company.  The  movement  was  over  the  lines  thus  designatedi 
via  Portland  and  Huntington,  Oreg.,  Granger  and  Cheyenne,  Wyo., 
and  Denver,  Colo.  There  was  no  joint  rate  at  the  time  via  Cheyenne 
and  Denver  and  the  charges  exacted  were  based  on  a  rate  of  40  cents 
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per  100  pounds  from  the  point  of  origin  to  Denver,  plus  a  rate  of  30 
cents  per  100  pounds  from  Denver  to  destination.  There  was  a  joint 
rate  of  40  cents  via  Salt  Lake  City,  Utah,  a  much  shorter  distance, 
but  that  route  did  not  include  any  part  of  the  line  of  the  Union 
Pacific. 

Complainant  contends  that,  notwithstanding  the  instructions  above 
stated,  it  was  the  duty  of  defendants  to  transport  the  shipment  via 
the  shorter  route  over  which  the  joint  rate  applied.  Complainant's 
witness,  who  specified  the  routing,  testified  that  three  other  carloads 
of  lumber  were  shipped  by  his  company  about  the  same  time  and  to 
the  same  territory;  that  the  routing  instructions  were  the  same  as  to 
all  four  shipments;  that  defendants  transported  two  of  the  shipments 
via  Salt  Lake  City,  and  when  he  heard  that  the  third  had  gone  by 
way  of  Denver  he  at  once  requested  that  the  fourth  be  diverted  in 
transit,  so  as  to  move  via  Salt  Lake  City,  which  was  done.  He  testi- 
fied further  that  the  natural  and  reasonable  route  for  the  shipments 
was  via  Salt  Lake  City,  and  that,  as  the  designated  lines  are  parts  of 
what  is  known  as  the  Harriman  system,  he  fully  expected  the  ship- 
ments to  be  carried  via  that  route.  He  admitted,  however,  that  he 
was  careless  in  billing  the  shipments,  and  that  the  use  of  the  initials 
''U,  P.''  was  amistake  on  his  part.  There  was  no  other  route  than  that 
taken  by  this  carload  over  which  the  Union  Pacific  Company  could 
have  participated  in  the  transportation  at  a  lower  rate  than  was 
charged.  No  evidence  was  introduced  which  tends  to  show  that  the 
rate  was  in  itself  unreasonable.  It  can  not  be  questioned  that  as  to 
the  shipment  here  involved  the  defendants  literally  observed  com- 
plainant's instructions. 

On  the  facts  the  case  falls  clearly  within  the  ruling  of  the  Com- 
mission in  Poor  Orain  Co.  v.  C,  B.  cfc  Q.  B.  B.  Co.,  12  I.  C.  C.  Rep., 
418,  469,  frequently  reaflarmed,  to  the  effect  that  where  a  shipper  gives 
specific  instructions  as  to  the  route  his  shipment  shall  take,  the  carrier 
must  observe  such  instructions  and  is  relieved  of  the  duty  of  ascer- 
taining whether  or  not  the  shipment  could  be  forwarded  via  another 
route  at  a  lower  rate.    The  complaint  will  be  dismissed. 

20 1,  c.  C.  Eep. 
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No.  3403. 
RIVERSIDE  MILLS 

V. 

CHARLESTON   &   WESTERN   CAROLINA   RAILWAY   COM- 
PANY ET  AL. 


SvbmiiU&i  November  U,  1910.    Decided  February  IS^  1911, 


On  account  of  damage  to  complainant's  mill  and  stock,  'occasioned  by  flood,  com- 
plainant was  unable  to  receive  and  tmload  promptly  certain  inbound  shipmentB, 
although  carriers  were  in  a  position  to  make  ddiveries;  Held,  That  the  assess- 
ment of  demurrage  diaiges  was  not  unreasonable  or  unjust. 

R.  J.  SauihaU  for  complainaiit. 
R.  WaJton  Moore  for  defendants. 

Report  of  thb  Commission. 

By  ths  Commission: 

Complainant  is  a  corporation  engaged  in  the  manufacture  and  sale 
of  cotton  waste  and  has  its  factory  and  principal  office  at  Augusta, 
Ga.  Its  petition,  filed  July  19,  1910,  alleges  that  the  collection  by 
defendants  of  demurrage  charges,  aggregating  $688,  upon  cars  deliv- 
ered at  its  factory  from  points  outside  of  Georgia,  between  August 
25  and  September  29,  1908,  was  unreasonable,  and  it  asks  for  refund 
thereof. 

During  the  period  stated  Augusta  was  visited  by  a  flood  of  such 
proportions  that  for  a  time  all  industries  along  the  water  front  were 
paralyzed  and  for  a  shorter  period  the  defendants  were  imable  to 
effect  delivery  of  cars.  The  tariffs  provided  for  assessment  of  demur- 
rage charges  of  $1  per  car  per  day  after  expiration  of  a  prescribed 
free  time.  At  the  hearing  complainant  did  not  attack  the  demur- 
rage charge  of  $1  per  car  as  imjust  of  itself,  but  stated  that  imder 
the  circumstances  the  assessment  of  the  charge  was  unreasonable. 
As  the  delivering  carriers  were  compelled  to' pay  car  rental  at  the 
rate  of  25  cents  per  day  to  the  lines  owning  the  equipment  delivered 
to  con^>lainant,  it  reduced  the  claim  for  reparation  to  basis  of  75 
cents  per  car  per  day,  or  to  a  total  sum  of  $516. 

20I.C.C.B6P. 
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At  the  time  of  the  flood,  August  26  to  29,  1908,  complunont  had 
stored  in  its  warehouse  some  40|000  bales  of  cotton  waste.  The 
receding  water  left  deposits  of  silt  and  mud.  Complainant's  mill 
machinery  was  disabled,  about  1,000  of  its  bales  of  cotton  waste 
were  swept  down  the  river,  and  some  10,000  bales  stored  in  the 
lower  floors  were  damaged.  Complainant  was  imable  to  remove 
these  on  accoimt  of  the  water  which  rapidly  inimdated  the  basement 
of  the  mill,  and  rose  to  a  height  of  30  inches  on  the  mill  floor.  Due 
to  the  fact  that  other  industries  were  similarly  injured,  labor  was 
scarce  and  storage  room  at  a  premium. 

The  sidetrack  leading  to  complainant's  mill  was  imdenoined  and 
partially  destroyed.  This  track  was  built  by  the  Augusta  Terminal 
Bailway  Company  (whose  property  is  now  owned  by  the  Charleston 
&  Western  Carolina  Railway  Company)  under  a  contract  providing 
for  maintenance  by  the  railway  company.  Until  repairs  to  the 
track  were  completed,  about  September  1  or  2,  1908,  no  cars  could 
be  set  into  complainant's  mill,  and  no  demurrage  charges  were 
assessed  until  after  defendants  were  in  a  position  to  make  deUvery 
on  the  sidetrack.  Complainant  concedes  that  the  cars  were  not 
received  in  such  numbers  as  to  preclude  prompt  release  had  it  been 
able  to  unload  them. 

AU  parties  agreed  that  the  period  for  which  the  demurrage  chaxges 
were  assessed  covered  only  the  time  diuing  which  the  defendants 
were  able  to  make  delivery;  that  complainant  did  not  receive  the 
inbound  shipments,  because  it  had  first  to  take  care  of  its  damaged 
goods  and  repair  the  injury  to  its  mill  caused  by  the  flood;  that 
the  demurrage  accrued  on  account  of  complainant's  inability  to  unload 
the  cars  promptly,  due  to  scarcity  of  labor  and  lack  of  storage  facil- 
ities for  the  material  already  on  hand;  and  that  proper  notice  of 
arrival  was  given  by  the  carriers. 

The  tariffs  effective  during  the  period  for  which  demurrage  was 
assessed  provided  that  no  demurrage  charges  would  be  collected — 

When  the  conditioii  of  the  weather  during  the  time  preecribed  for  loading  or  unload- 
ing cars  or  removal  of  freight  is  such  as  to  render  it  impossible  to  release  cars  or  remove 
freight  without  serious  damage  to  the  freight. 

The  rule  as  amended  April  1,  1910,  and  now  in  effect,  provides 
that  no  demurrage  charges  will  be  collected  when  the  detention  is 
caused  by: 

Weather  Inter/erence, 

(1)  When  the  condition  of  the  weather  during  the  prescribed  free  time  is  sudi  as 
to  make  it  impossible  to  employ  meaa  or  teams  in  loading  or  unloading,  or  impossible 
to  place  freight  in  cars,  or  to  move  it  from  cars,  without  serious  injury  to  the  freight. 

(2)  When  shipments  are  frozen  so  as  to  prevent  unloading  during  the  prescribed 
free  time,  or  when,  because  of  hi|^' water  or  snowdrifts,  it  is  impossible  to  get  to  the 
cars  for  loading  or  unloading  during  the  pfescribed  free  time. 
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Hie  latter  rules  are  a  revision  of  the  former  in  more  definite  terms. 

It  can  not  be  said  that  weather  interference  as  defined  in  either 
of  the  rules  was  responsible  for  detention  of  the  cars.  The  trouble 
lay  inside  the  mill  itself.  During  the  period  when  the  carriers 
were  unable  to  deUver  cars  at  the  mill  no  demurrage  was  charged. 
As  soon  as  they  could  do  so  defendants  tendered  the  shipments 
which  had  arrived.  These  might  have  been  handled  more  expe- 
ditiously, except  for  the  damage  to  complainant's  mill,  for  which 
the  defendants  were  in  no  wise  responsible.  Had  complainant 
unloaded  these  shipments  it  would  have  been  forced  to  seek  other 
storage  space  for  them.  Although  we  are  not  informed  of  the  cost 
of  such  storage,  it  seems  fair  to  assume  that  the  use  of  the  carriers' 
equipment  was,  under  the  circumstances,  to  complainant's  advantage. 

Upon  consideration  of  the  facts  disclosed  by  the  record,  we  are 
of  opinion  that  the  assessment  of  the  demurrage  charges  in  this 
case  was  not  unreasonable  or  otherwise  unlawful,  nor  do  we  find 
tiiat  defendants'  demurrage  rules  as  applicable  to  these  shipments 
are  unreasonable.  Tlie  complaint  will  be  dismissed,  and  an  order 
will  be  issued  accordingly. 
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No.  3337. 
C.  B.  HAVENS  &  COMPANY 

V. 

CHICAGO  &  NORTH  WESTERN  RAHiWAY  COMPANY. 


SubmitUd  October  13^  19 iO.    Decided  February  IS,  1911. 


Cm  a  shipment  of  anthracite  coal  from  Chicago,  lU.,  to  Stuxgifl,  S.  Dak.,  for  Govern- 
ment use,  held  that  complainant  is  not  entitled  to  benefit  of  a  land-grant  rate  not 
published  when  the  tn^c  moved,  although  subsequently  made  applicable  to 
similar  traffic  for  a  time  by  lawful  publication. 

Oearge  Oronk  for  complainant. 

S.  A.  Lynde  and  C.  C.  Wright  for  defendant. 

Report  of  the  Commission. 

By  the  Commission:. 

The  complainant  corporation  is  a  wholesale  dealer  in  coal  and 
building  material,  with  principal  office  at  Omaha,  Nebr.  Its  petition, 
filed  June  21, 1910,  prays  for  reparation  on  account  of  allied  unreason- 
able freight  charges  exacted  by  defendant  for  the  transportation  qf 
11  carloads  of  anthracite  coal  from  Chicago,  HI.,  to  Sturgis,  S.  Dak., 
in  January,  1909. 

The  coal  was  for  use  of  the  United  States  Government  at  Fort 
Meade,  S.  Dak.,  and  was  consigned  to  the  quartermaster  at  that  fort. 
It  was  piurchased  by  the  Government  as  a  result  of  competitive  bids, 
at  a  price  which  included  delivery  of  the  coal  at  Sturgis.  Defend- 
ant operates  between  Chicago  and  Sturgis  248  miles  of  land-grant 
aided  railroad  over  which  the  Government  is  required  to  pay  only  50 
per  cent  of  the  commercial  rate.  The  published  rate,  Chicago  to 
Sturgis,  was  $6.80  per  ton;  the  total  distance,  1,044  miles;  and 
therefore,  by  virtue  of  the  land-grant  laws,  if  freight  charges  had 
been  due  from  the  Government,  the  rate  would  have  been  $6.9915 
per  ton.  Before  submitting  its  bid  complainant  asked  defendant 
to  quote  its  rate  and  through  error  the  land-grant  rate  was  named. 
One  of  complainant's  o£&cers  testified  that  its  bid  was  based  upon 
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the  price  of  the  coal  at  Chicago  plus  the  rate  which  he  believed  to  be 
in  force  to  Sturgis.  By  tariff  effective  May  29,  1909,  defendant  pro- 
vided that  a  rate  of  $5.9915  should  apply  ^'on  hard  and  soft  coal, 
c.  1.,  when  consigned  to  the  United  States  Government,  care  of  the 
quartermaster  at  Sturgis,  South  Dakota."  That  is  to  say,  the 
benefit  of  the  land-grant  rate  was  extended  to  all  persons  shipping 
coal  for  use  by  the  Government  at  Fort  Meade.  .This  provision  was 
canceled  April  1,  1910,  since  which  date  the  land-grant  rate  can  be 
used  only  in  cases  where  the  freight  charges  are  paid  by  the  Govern- 
ment. At  the  hearing  complainant  did  not  challenge  the  reasonable- 
ness of  the  $6.80  rate.  Therefore,  the  question  for  determination  is 
tiie  propriety  of  the  application  of  the  land-grant  rate  to  the  ship- 
ments involved. 

In  February,  1908,  the  Conunission  announced  the  following 
rulings: 

5$,  Reduced  transporUUion  for  Federal,  9taU,  and  munidpol  governments, — ^Under 
eectkm  22  of  the  act  to  regulate  commerce,  carriers  may  grant  reduced  rates  for  the 
tnnsportation  of  property  for  the  United  States  or  for  state  or  municipal  governments, 
mider  arrangements  made  directly  with  such  government  and  in  which  no  contractor 
or  other  third  person  intervenes,  without  filing  or  posting  the  schedule  of  such  rates 
with  the  Commission. 

S6.  Bates  (m  shxprnerUs  for  (he  Federal  OovemmerU, — ^If  title  to  property,  such  as 
postal  cards,  passes  to  the  Qovemment  at  the  point  of  manufacture,  the  carrier  may 
agree  upon  a  rate  to  he  applied  for  transporting  it  for  the  Qovemment  to  anotho:  point, 
without  filing  a  tariff  with  the  Gommission.  But  if  the  manufacturer  under  his 
contract  is  required  to  delivo:  to  the  Gk)vemment  at  such  other  point,  the  trans* 
portation  must  he  under  the  published  tariff  rate.  In  other  words,  if  the  shipment  is 
Ottde  directly  by  the  Gk)vemment,  this  rate  may  be  fixed  by  the  carrier  without 
postfaig  and  filing  the  tariff,  but  not  otherwise. 

In  April,  1908,  rule  36,  aboye  quoted,  was  superseded  by  rule  65, 
leading  as  follows: 

$6.  Special  rates  for  United  States^  states  or  municipal  governments, —Bectiaii  22  of 
tile  act  authorises  the  carriage,  storage,  or  handling  of  property  free  ot  at  reduced 
lates  for  the  United  States,  state  or  municipal  governments.  As  has  before  been 
decided,  such  transportation  can  be  granted  without  the  publishing  and  filing  of  a 
tuiff  therefor  only  in  instances  where  the  arrangement  is  directly  between  such 
government  and  the  canier;  but  it  is  considered  permissible  for  carriers  to  incorporate 
in  their  lawful  tariffs  special  rates  for  the  United  States,  state,  or  municipal  govern- 
ments applicable  only  to  traffic  consigned  to  tuch  United  States,  state,  or  municipal 
government  by  name,  in  care  of  a  recognised  officer  thereof. 

In  December,  1909,  the  rule  last  quoted  was  rescinded  and  rule  36 
restored  in  lieu  thereof.  Therefore,  under  the  rulings  of  the  Com- 
mission at  the  time  these  shipments  moved,  defendant  could  have 
applied  the  land-grant  rate  to  this  traffic  if  that  rate  had  been 
published.    As  has  been  noted,  the  rate  was  not  published  until 

Uhj  29, 1909,  and  was  canceled  April  1, 1910,  by  tariff  filed  Febroaiy 
aoLao.Bei». 
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24,  1910,  apparently  in  accordance  with  the  ruling  announced  in  the 
previous  December. 

Rule  65  was  adopted  with  the  idea  that  publication  of  special  rates 
upon  traffic  consigned  to  the  Government  would  reduce  the  price 
of  various  materials,  purchased  by  it  for  delivery  at  designated  points 
by  approximately  the  difference  between  the  r^ular  rate  and  the 
lower  rate  which  carriers  were  willing  to  accept  on  Government 
business.  But  further  consideration  of  the  rule  itself,  as  well  as 
of  certain  transactions  which  were  possible  thereunder,  convinced 
the  Conmiission  that  restoration  of  its  original  rule  was  necessary  to 
prohibit  discriminations  which,  if  not  unlawful,  were  at  least  contrary 
to  the  spirit  of  the  statute.  Having  reached  the  conclusion  that  it 
is  improper  to  permit  the  benefit  of  special  rates  on  Government 
material  to  accrue  to  anyone  other  than  the  Grovemment  itself,  the 
petition  herein  must  be  denied  and  the  complaint  will  therefore  be 
dismissed. 

20  L  G.  G.  Refi. 
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No.  3469. 
W.   K.  HENDERSON  IRON  WORKS  &  SUPPLY  COMPANY 

V. 

TEXAS   &   PACIFIC    RAILWAY   COMPANY. 


Sutmitted  December  9,  1910,    Decided  February  IS,  1911. 


Rate  of  23  cents  per  100  pounds  on  sash  weights  from  Shreveport,  La.,  to  Maishall, 
Tex.»  found  unreasonable,  and  a  rate  of  6}  cents  per  100  pounds  established  for 
the  future. 

Oeorge  F.  Aikina,  jr.,  for  complainant. 
H.  S.  HinUm  for  defendant. 

Refobt  of  the  Commission. 

By  the  CoBfMissiON: 

Complainant  is  a  corporation  engaged  in  the  manufacture  and  sale 

of  sash  weights  at  Shreveport,  La.     Its  petition  filed  August  11, 

1910,  attacks  the  reasonableness  of  a  rate  of  23  cents  per  100  poimds 

for  the  transportation  of  sash  weights  from  Shreveport,  La.,  to 

Marshall,  Tex.,  and  prays  for  the  establishment  of  a  reasonable  and 

lawful  rate  thereon  for  the  future. 

Marshall  is  42  miles  from  Shreveport,  on  the  direct  line  of  the 

Texas  &  Pacific,  and  the  rate  applicable  on  sash  weights  between  the 

points  named  is  the  class  D  rate  of  23  cents.    From  Shreveport  to 

Marshall,  upon  car  wheels,  axles,  and  castings,  articles  substantially 

similar  in  transportation  requirements,  but  of  greater  commercial 

value  than  sash  weights,  there  is  a  commodity  rate  of  6^  cents  per 

100  pounds  in  carloads,  minimum  weight  40,000  poimds.    Both 

classes  of  articles  are  of  low  grade,  and  it  is  difficult  to  conceive  that 

the  rate  on  sash  weights  should  properly  be  approximately  four 

times  the  rate  on  car  wheels  and  axles  between  the  same  points. 

The  defendant's  rate  per  car-mile  on  car  wheels,  axles,  and  castings 

13  62  cents;  on  sash  weights,  $2.19.    The  per-ton-per-mile  earnings 

of  the  23-cent  rate  are  11  cents.    From  Terrell,  Tex.,  a  point  on  the 

line  of  defendant,  to  Shreveport,  a  distance  of  158  miles,  defend- 
20LaG.Bep. 
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ant  maintains  a  commodity  rate  of  17f  cents  on  sash  weights  in 
carloads  of  40,000  pounds  or  more. 

Upon  consideration  of  all  the  facts,  we  are  of  the  opinion,  and  so 
find,  that  defendant's  rate  of  23  cents  per  100  pounds  in  carloads, 
minimum  weight  40,000  pounds,  on  sash  weights  from  Shreveport 
to  Marshall  is  imlawful  and  unreasonable,  add  defendant  will  be 
ordered  to  establish  and  maintain  for  the  future  a  rate  on  said 
traffic  in  carloads  not  to  exceed  6^  cents  per  100  pounds,  minimum 
weight  40,000  pounds. 
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No.  3351. 
W.  I.  &  J.  R.  THOMPSON 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


aubmiUed  November  fS,  1910.    Decided  FdmMory  IS,  191L 


Chaiges  Meened  on  carload  of  plows  transported  from  Evansville,  Ind.,  to  Honts- 
▼ille,  Ala.,  found  to  have  been  in  accordance  with  lawfully  published  tariff  and 
not  to  have  been  unreasonable  or  ezoessiye. 

J.  H.  Lilly  for  complaiDaots. 

M.  P.  OaUaway  for  Nashville,  Chattanooga  &  St.  Louis  Railway. 

N.  W.  Proctor  for  Louisville  &  Nashville  Railroad  Company. 

Repobt  of  the  Commission. 

Bt  the  Coboossion: 

Complainaiits  are  partners  engaged  in  the  hardware  business  at 
Hantsyille,  Ala.  Its  petition,  filed  July  2,  1910,  assails  as  unlawful 
the  charges  assessed  for  transportation  of  a  carload  of  plows  from 
Evansville,  Ind.,  to  Hontsville,  Ala.,  in  that  said  charges  were  not 
assessed  in  accordance  with  the  tariff  lawfully  aoplicable.  Reparation 
is  asked. 

On  November  28, 1908,  complainants  shipped  from  Evansville,  Ind., 
over  lines  of  defendants  to  themselves  at  Huntsville,  Ala. ,  a  carload  of 
plows,  weighing  85,000  pounds.  Freight  charges  amounting  to  $105 
were  assessed,  based  on  the  sixth  class  rate  of  30  cents  per  100  pounds. 
Complainants  contend  that  the  charges  should  have  been  assessed  on 
1,600  pounds  of  plow  handles  at  the  less-than-carload  rate  of  47  cents, 
and  on  the  remaining  83,400  pounds  at  the  ^^ special  iron"  rate  of  23 
cents,  that  rate  being  applicable  to  plow  base. 

At  the  time  the  shipment  moved  the  following  rates  were  effective: 

Agricnltural  implements,  not  otherwise  specified,  carload,  minimum  weight  20,000 
ponnds,  sixth  dass,  30  cents. 

Plow  bandies  and  beams,  boxed,  crated,  or  in  bundles,  less  than  carload,  fourth 
dass,  47  cents. 

''Special  iron,"  special  rate  23  cents,  carload,  minimum  24,000  pounds. 

Under  the  head  of  ^^special  iron''  the  following  articles  were  enu- 
merated: Plow  bases;  clevises;  coulters;  couplers;  disks;  foots;  frogs; 
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heel  boltd;  molds;  plant  feoders;  plates;  points  and  wings  in  crates, 
kegs,  barrels,  or  casks,  loose  or  wired  together. 
It  was  further  provided  that: 

When  parts  or  pieces  constdtating  one  or  more  complete  articles  are  offered  to 
carriers  for  transportation  at  one  time  by  one  shipper,  to  one  consignee  and  destina- 
tion, they  will  be  rated  at  the  classification  provided  for  the  complete  artide, 
whether  set  up  or  knocked  down  as  specified  in  the  classification;  provided,  how- 
ever, that  where  the  separate  parts  or  pieces  are  rated  separately  in  the  classifica- 
tion, such  separate  ratings  may  be  applied. 

This  shipment  consisted  of  steel  beam  plows,  set  up,  except  that  the 
handles  and  braces  were  removed.  Practically  all  the  parts  of  the 
plow  fasten  about  a  common  unit,  which  is  termed  the  standard.  To 
the  standard  are  attached  the  handles,  beam,  plow  point,  and  other 
small  parts  which  make  up  what  is  designated  the  base.  The  beam 
coidd  have  been  detached,  but  this  was  not  done,  apparently  because  it 
would  render  the  reassembling  of  the  plow  too  difficult.  Complainants 
contended,  however,  that  the  base  with  the  beam  attached  should  be 
treated  as  the  base,  or  that  the  classification  should  have  provided  the 
special  iron  rate  for  plow  bases  with  beams  attached.  Had  the  beam 
been  detached  the  fourth  class  less-than-carload  rate  of  47  cents  could 
have  been  assessed  on  the  handles  and  beams,  and  the  special  iron  rate 
of  23  cents,  carload,  minimum  24,000  pounds,  could  have  been  applied 
to  the  bases.  Inasmuch  as  there  was  no  separate  rating  for  bases  with 
beams  attached,  the  agricultural-implement  rate  was  properly  appli- 
cable under  this  tariff  and  not  the  special  iron  rate. 

The  classification  has  since  been  amended  to  provide  specificaUy 
that  plow  bases  with  beams  attached,  less  than  carload,  will  take  fourth 
class  rate,  while  plow  bases  still  take  the  special  iron  rate.  It  has 
been  customary  to  assess  upon  steel-beam  plows  with  beams  attached 
the  agricultural-implement  rate.  Complainants  receive  about  two  car- 
loads of  plows  a  year  and  for  a  number  of  years  have  uniformly  paid 
the  agricultural-implement  rate  thereon.  No  evidence  was  offered  to 
establish  the  unreasonableness  per  se  of  the  charges  assessed. 

On  the  whole  record  we  are  of  opinion  and  find  that  charges  here 

involved  were  assessed  in  accordance  with  the  classification  and  tariff 

in  effect,  and  that  such  charges  were  not  unreasonable  or  excessive. 

The   complaint   will    be   dismissed,  and   an    order  will    be  issued 

accordingly. 

20 1.  C.  C.  Rep. 
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No.  3341. 
BROWNE  GRAIN  COMPANY 

GULF,  COLORADO  &  SANTA  FE  RAILWAY  COMPANY  ET  AL. 


SuhmitUd  November  IS,  1910.    Decided  Fetmtary  18, 1911, 


Rate  of  62}  cents  per  100  pounds  for  transportation  of  snapped  com  in  carloads, 
£rath,  La.,  to  Miles,  Tex.,  found  unreasonable,  and  rate  of  31  cents  prescribed 
for  the  future.    Reparation  awarded. 

jE  p.  Browne  for  complainant. 

T.  e/.  Norton  and  A.  C.  Fond^  for  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company. 

F.  C.  Dillard  and  J.  R.  Christian  for  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company,  Houston  &  Texas  Central  Railroad 
Company,  Houston  East  &  West  Texas  Railway  Company,  and 
Houston  &  Shreveport  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  partnership  engaged  in  the  wholeshe  grain  and 
hay  business,  with  principal  oflSce  at  McKinney,  Tex.  Its  petition, 
filed  June  23, 1910,  alleges  that  defendants  collected  an  unreasonable 
rate  for  the  transportation  of  a  carload  of  snapped  corn,  or  corn  in 
the  shuck,  from  Erath,  La.,  to  Miles,  Tex.,  and  that  the  weight  upon 
which  said  rate  was  applied  was  in  excess  of  the  actual  weight  of  the 
shipment.     Reparation  is  asked.  ^ 

The  shipment  was  forwarded  from  Erath  to  Miles  on  December  31, 
1909.  Defendants  applied  a  combination  of  intermediate  rates  aggre- 
gating 58f  cents  per  100  pounds,  and  that  rate  assessed  upon  the  weight 
of  68,500  pounds  resulted  in  the  collection  of  freight  charges  in  the 
sum  of  $102.43.  An  examination  of  the  tariffs  on  file  shows  that  the 
combination  rate  lawfully  applicable  to  the  shipment  was  52i  cents, 
and  defendaotB  concede  an  overcharge  to  the  extent  of  6i  cents  per 
100  pounds.  When  the  shipment  moved  the  rate  upon  corn,  Erath 
to  Miles,  was  47i  cents,  and  the  rate  of  52i  cents  on  snapped  corn 

20 1.  G.  G.  R^;). 
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resulted  from  a  provision  in  the  tariff  applicable  to  a  portion  of  the 
route  (New  Iberia,  La.,  to  Brownwood,  Tex.),  that  the  rate  upon 
snapped  com  should  be  125  per  cent  of  the  rate  upon  com.  The  pro- 
vision for  a  higher  rate  upon  snapped  corn  was  eliminated  January  28, 
1910,  and  that  commodity  now  takes  the  same  rate  as  corn.  At  pres- 
ent there  is  no  joint  rate  upon  com,  Erath  to  Miles,  but  the  combina- 
tion rate  via  defendants'  lines  appears  to  be  31  cents,  composed  of  11 
cents  to  New  Iberia,  plus  20  cents  beyond. 

In  its  answer  the  Morgan's  Louisiana  &  Texas  Railroad  &  Steam- 
ship Company  stated  that  ^^  it  would  be  willing  to  apply  the  rate  of 
31.25  cents  per  100  pounds  on  the  shipment  in  question  if  its  connec- 
tions would  join  in  taking  said  action  and  agree  to  publish  said  rates 
to  apply  on  future  shipments."  The  assistant  general  freight  agent 
of  the  Gulf,  Colorado  &  Santa  Fe  expressed  the  opinion  that  a  reason- 
able rate  would  have  been  35  cents,  stating  as  his  reason  therefor  that 
the  rates  from  corn-producing  sections  in  Louisiana  to  markets  in 
Texas  ought  to  be  substantially  the  same  as  rates  from  equidistant 
corn-producing  points  in  Oklahoma,  in  order  to  avoid  discrimination 
against  producers  in  Oklahoma.  The  present  rate  on  com  from  Miles 
to  Erath  is  25  cents,  and  complainant  contends  that  the  same  rate 
should  be  established  in  the  opposite  direction.  The  facts  of  record, 
however,  are  insufficient  to  form  the  basis  for  a  definite  finding  in 
that  respect.  Upon  consideration  of  the  record  it  is  our  opinion  that 
the  present  rate  of  31  cents  is  a  reasonable  rate  for  the  future  and 
would  have  afforded  fair  compensation  to  the  defendants  on  the  ship- 
ment in  question. 

Complainant's  allegation  that  the  actual  weight  of  the  com  was 
67,610  pounds,  instead  of  68,500  pounds,  is  not  supported  by  evidence 
of  such  quality  as  to  overturn  the  scaling  reported  by  the  carrier.  As 
was  stated  in  Nolle  v.  D.  c&  T.  S.  Z.  B.  B.  Co.,  20 1.  C.  C.  Rep.,  60, 
disputes  as  to  weights  of  past  shipments  raise  questions  of  fact  which 
are  quite  difficult  of  determination,  as  reweighing  is  ordinarly  impos- 
sible, and  evidence  of  a  very  positive  character  as  to  the  incorrectness  of 
the  scaling  is  necessary  before  another  weight  can  be  substituted  there- 
for. We  find  th^  complainant  was  subjected  to  the  payment  of  unjust 
freight  charges  in  an  amount  measured  by  the  difference  between  said 
rates  of  58f  cents  and  31  cents  as  applied  to  a  weight  of  68,500  pounds, 
and  that  it  is  entitled  to  reparation  in  the  sum  of  $190.08,  with  interest 
from  January  21, 1910.  An  order  will  be  entered  awarding  reparation 
in  the  amount  stated  and  requiring  defendants  to  maintain  for  two 

years  their  present  rate  of  31  cents. 

20LaO.Bep. 
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No.  3360. 
CARSTENS  PACKING  COMPANY 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


SubmitUd  November  5, 1910.    Decided  February  IS,  1911. 


Gbaxges  aasesaed  for  transportatioii  of  eight  carloads  of  live  stock  from  Elamath  Falki 
Orog.y  to  Portland,  Oreg.,  via  Weed,  Gal.,  not  found  to.  be  unreasonable.  Com- 
plaint dismissed. 

J.  E.  Belcher  for  complainant. 

James  O.  Wilsan  for  Southern  Pacific  Company. 

Report  of  the  Commission. 

Bt  ths  Commission: 

Complainant  is  a  corporation  engaged  in  the  purchase,  sale,  and 
shipment  of  live  stock,  fresh  meats,  and  packing-house  products,  and 
it  has  an  office  at  Tacoma,  Wash.  Its  petition,  filed  July  2,  1910, 
alleges  that  the  charges  exacted  for  the  transportation  of  certain 
carload  shipments  of  cattle  from  Klamath  Falls,  Oreg.,  to  Tacoma, 
Wash.,  were  unreasonable.  Reparation  is  asked  on  basis  of  the  rate 
in  force  from  Klamath  Falls  to  San  Francisco,  Cal.,  when  the  traffic 
moved.  ' 

On  September  23,  1909,  complainant  shipped  over  defendants' 
Unes  from  Klamath  Falls  to  Tacoma,  via  Wecki,  Cal.,  8  carloads  of 
cattle,  and  for  the  haul  from  Klamath  Falls  to  Portland  paid  an  aggre- 
gate chaige  of  $1,124.32,  based  on  a  rate  of  $139.67  per  car  for  6  cars, 
each  36  feet  7  inches  in  length,  and  at  rate  of  $143.45  per  car  for  2  cars, 
each  36  feet  6  inches  in  length*  For  the  haul  from  Portland  to  desti- 
nation a  rate  of  $35  per  car  was  imposed.  Only  the  chaises  applied 
to  the  haul  from  Klamath  FaUs  to  Portland,  by  the  Southern  Pacific 
Coii^>any,  are  attained,  ihe  reasonableness  of  the  rate  beyond  Port- 
land not  being  questioned. 

When  the  shipments  moved  there  was  no  joint  rate  on  cattle,  in 
carloads,  from  Klamath  Falls  to  Portland.  There  was  a  per-car 
commodity  rate  from  Klamath  Falls  to  Weed,  fixed  with  reference 

20LaaB€p. 
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to  length  of  the  car,  the  standard  being  $52  per  36-foot  car.  There 
was  also  a  per-car  commodity  rate  from  Weed  to  Portland,  similarly 
fixed  with  reference  to  the  length  of  car,  the  standard  being  $77.50 
per  30-foot  car.  Applied  to  the  equipment  in  which  the  shipments 
moved,  these  combined  commodity  rates  produced  the  charges  com- 
plained of  herein.  Contemporaneously  the  Southern  Pacific  main- 
tained a  rate  of  $109.15  per  36-foot  car  for  the  transportation  of 
cattle  in  carloads  from  Klunath  Falls  to  San  Francisco. 

Shortly  prior  to  the  movement  of  this  traffic  the  class  rates  of  the 
Southern  Pacific  Company,  Klamath  Falls  to  Portland,  were  reduced 
to  substantially  the  San  Francisco  basis,  and  about  seven  months 
thereafter  Portland  was  given  the  same  commodity  rate  as  San 
Francisco  on  live  stock  from  Klamath  Falls.  The  testimony  is  that 
this  reduction  was  made  upon  the  solicitation  of  the  commercial 
interests  of  Portland,  and  not  because  the  existing  rates  were  deemed 
to  be  excessive. 

At  the  hearing  a  witness  connected  with  defendant's  traffic  depart- 
ment testified,  in  substance,  that  the  haul  from  Klamath  Falls  to 
San  Francisco  is  over  a  low-grade  downhill  route,  while  the  haul 
from  Klamath  FaUs  to  Portland  is  over  a  moimtainous  route  of  steep 
grades  and  sharp  curves,  more  expensive  to  operate.  The  witness 
had  never  been  over  the  line,  but  obtained  this  information  in  the 
course  of  business.  No  evidence  was  offered  by  comjdainant  touch- 
ing upon  these  operating  conditions. 

The  distance  from  Klamath  Falls  to  San  Francisco  is  436  miles  and 
from  Klamath  Falls  to  Portland  50S  miles,  a  difference  of  72  miles 
in  favor  of  San  Francisco.  Under  the  rate  applicable  to  the  ship- 
ments involved  the  average  gross  earnings  from  Klamath  Falls  to 
Portland  were  about  27  cents  per  car  per  mile,  while  under  the  rate 
from  Klamath  Falls  to  San  Franetsco  the  gross  earnings  are  about 
25  cents. 

The  fact  that  the  class  rates  to  Portland  and  San  Francisco  had 
been  made  substantially  the  same,  coupled  with  the  subsequent 
reduction  of  the  commodity  rate  involved,  it  is  asserted,  proves  that 
the  charges  exacted  were  unreasonable.  With  this  contention  we 
do  not  agree.  The  voluntary  reduction  of  rates  to  Portland  does 
not  of  itself  constitute  proof  that  former  rates  were  excessive,  and 
upon  the  showing  here  made  respecting  difference  in  operating  con- 
ditions over  the  routes  involved,  we  are  not  justified  in  finding  that 
the  rate  to  San  Francisco  was  properly  a  measure  of  reasonableness 
of  the  rate  to  Portland.  The  petition  must  be  dismissed,  and  it 
will  be  so  ordered. 
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No.  2918. 
WILLIAM  D.  SCOTT 

V. 

TEXAS  &  NEW  ORLEANS  RAILROAD  COMPANY  ET  AL. 


SubmiiUd  December  SO,  1910.    Decided  February  IS,  1911. 


Rate  of  $3.30  per  net  ton  on  coal,  Carbon  Hill,  Ala.,  to  Herbert  switch,  Tex.,  not 

found  to  be  unreasonable. 

*A.  T.  Watts  for  complainant. 
WUt  E.  Orgam  for  defendants. 

Repobt  of  the  Commission. 

By  the  Commission: 

Complainant  is  engaged  in  the  sale  of  wood,  coal,  and  other  fuel  at 
Beaumont,  Tex.  Although  his  petition  herein,  filed  October  25, 1909, 
alleges  that  a  rate  of  $3.30  per  ton  exacted  by  defendants  for  trans- 
portation of  a  carload  of  coal  in  July,  1908,  from  Carbon  Hill,  Ala. , 
to  Herbert  switch,  Tex.,  was  unreasonable,  the  proceeding  was  brought 
to  recover  damages  alleged  to  have  been  caused  by  misquotation  of 
a  rate. 

Prior  to  movement  of  the  traffic  the  agent  of  the  Texas  &  New 
Orleans  Railroad  Company  quoted  a  rate  of  $2.75  per  ton  on  coal  from 
Carbon  Hill  to  Herbert  switch.  The  lawful  rate  in  force  at  the  time 
was  $3.30.  Complainant  paid  freight  charges  and  sold  the  coal  on 
basis  of  the  supposed  rate  of  $2.75.  Later  he  was  required  to  pay  the 
undercharge  of  $25.10.  Thereupon  he  filed  his  complaint  asking  for 
reparation  in  the  amount  collected  above  the  rate  quoted  to  him. 

Substantially  the  only  evidence  adduced  relating  to  the  reasonable- 
ness of  the  rate  was  a  statement,  which  we  find  to  be  correct,  that 
when  this  shipment  moved  defendants  had  in  force,  and  still  maintain, 
a  rate  of  $2.75  per  ton  on  coal  from  Carbon  Hill  to  Beaumont,  Houston, 
and  Port  Arthur,  Tex.  The  rate  to  Herbert  switch,  which  is  a  station 
in  the  neighborhood  of  Beaumont,  seems  to  have  been  made  by  adding 
to  the  through  rate  of  $2.75,  Carbon  Hill  to  Beaumont,  the  Texas  com- 
mission rate  of  55  cents  per  ton,  Beaumont  to  Herbert  switch.  The  dis- 
tance is  762  miles  and  the  resulting  revenue  4.1  mills  per  ton  per  mile. 
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Upon  the  facts  now  within  our  knowledge  we  do  not  find  that  the  rate 

was  unreasonable;  but  it  is  apparently  in  conflict  with  the  principle  of 

the  fourth  section  of  the  act,  as  amended  June  18, 1910;  and  it  must  be 

understood  that  this  decision  is  without  prejudice  to  any  investigation 

which  may  be  made  under  the  requirements  of  that  section. 

Respecting  the  right  of  a  shipper  to  recover  by  proceedings  before 

this  Commission  the  difference  between  the  lawful  tariff  rate  and  a  rate 

erroneously  quoted  by  the  agent  of  a  railroad  company,  we  can  add 

nothing  to  what  was  said  in  Poor  Cham  Co.  v.  C.^B.dk  Q.  JR.  B.  Co.^ 

12  L  C.  C.  Rep.,  418,  to  the  effect  that  regardless  of  the  rate  quoted, 

the  published  rate  must  be  paid  by  the  shipper  and  actually  collected 

by  tiie  carrier,  under  the  terms  of  the  statute.    This  interpretation  of 

the  statute  is  the  one  adopted  by  the  Supreme  Court  of  the  United 

States,  and  the  reasons  given  therefor  by  that  court  in  Texas  <&  Pacific 

Ry.  Co.  V.  Mugg^  202  U.  S.,  242,  are  so  compelling  that  it  must  be 

regarded  as  finally  settled. 
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No.  3603. 
C50NSOLIDATED  WATER  POWER  &  PAPER  COMPANY 

V. 

SAN  PEDRO,  LOS  ANGELES  &  SALT  LAKE  RAILROAD 

COMPANY  ET  AL. 


Submitted  December  16, 1910.    Decided  February  13, 1911. 


A  tariff  provided  that  when  more  of  an  article  is  shipped  on  one  day  by  one  con- 
signor to  one  consignee  than  can  be  loaded  in  one  car,  if  the  first  car  is  loaded  to 
its  fall  visible  capacity,  the  balance  may  be  carried  in  a  second  car  at  the  carload 
rate  on  the  actoal  weight.  It  appears  that  though  the  shipment  herein  could 
have  been  so  loaded  as  to  bring  it  within  the  privilege  of  this  rule,  or  could  have 
been  so  loaded  that  the  weight  in  each  car  would  have  exceeded  the  minimum 
weight  applicable  thereto,  it  was  not  done;  Held^  That  complainant  is  not  en- 
titled to  reparation  for  the  difference  between  the  minimum  weight  on  the  part 
carload  and  the  actual  weight  thereof. 

W.  D.  HurCbut  for  complainant. 

F.  G.  WrigJU  for  Chioago,  Milwaukee  &  St  Paul  Railway  Company. 
H.  A.  Scomd/rett  and  Z.  T.  WUoox  for  Union  Pacific  Railroad 
Company. 

Repobt  of  the  Commission. 

By  the  Co30fissiON: 

The  complainant  in  this  proceeding  is  a  corporation  engaged  in 
business  at  Grand  Rapids,  Wis.  In  its  petition,  filed  October  24, 
1910,  it  is  alleged  that  defendants  exacted  an  unreasonable  charge  for 
the  transportation  of  two  carloads  of  news  printing  paper  from  Los 
Angeles,  Cat.,  to  Grand  Rapids,  Wis.,  in  November,  1909.  No  objec- 
tioD  is  made  to  the  rate,  which  was  75  cents  per  100  pounds,  but  the 
complaint  recites  that  the  rate  was  computed  upon  the  actual  weight 
of  the  first  car  and  upon  the  minimum  carload  weight  of  the  second 
car,  which  exceeded  by  6,335  pounds  the  actual  weight  of  the  lading 
in  that  car.  Reparation  is  asked  in  an  amount  measured  by  the  appli- 
cation of  the  75-cent  rate  to  said  weight  of  6,835  pounds. 

Early  in  November,  1909,  The  Times  Mirror  Printing  &  Binding 

House  of  Los  Angeles,  Cal.,  desired  to  ship  to  complainant  an  amount 

of  paper  exceeding  the  capacity  of  a  single  car,  and  ordered  two  cars 

from  the  initial  carrier.     Qpon  the  first  car  the  consignor  loaded 
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51,080  pounds  of  paper  and  took  a  bill  of  lading  therefor  under  date 
of  November  17,  1909.  Upon  the  second  ear  the  consignor  loaded 
23,665  pounds  of  paper  and  took  a  bill  of  lading  therefor  under  date 
of  November  19,  1909.  The  cars  did  not  move  from  Los  Angeles  on 
the  same  day.  The  minimum  carload  weight  for  each  car  was  30,000 
pounds.  Rule  8  of  Transcontinental  Freight  Bureau  Tariff*,  I.  C.  C. 
No.  889,  in  force  when  the  shipments  were  made,  reads  as  follows: 

When  the  minunum  carlo%d  weight  qr  more  is  shipped  in  one  day  by  one  conngnor 
to  one  consignee,  covered  by  one  b.  1.,  the  established  rate  for  a  carload  shall  apply 
on  the  entire  lot,  although  it  may  be  less  than  two  or  more  fall  carload  lots.  The 
first  car  or  cars  must  be  loaded  to  their  full  capacity  and  are  subject  to  established 
rules  for  minimum  weights,  the  actual  weight  of  the  remainder,  provided  it  is  loaded 
in  box  cars,  to  be  charged  for  at  the  carload  rate,  reference  being  made  on  the  way- 
bill for  the  remainder  of  the  lot  to  the  waybill  for  the  full  carload  or  loads. 

Under  the  rule  above  quoted,  and  the  minimum  weight  applicable  to 
the  cars,  this  shipment  could  have  been  so  forwarded  that  the  rate 
would  have  been  computed  upon  the  actual  weight  in  either  of  two  ways: 
(1)  The  load  could  have  been  more  equally  divided  between  the  cars, 
so  that  the  weight  of  each  car  would  have  exceeded  the  minimum  weight 
of  30,000  pounds,  and  the  cars  could  have  been  shipped  on  separate 
days  at  the  75-cent  rate  based  on  actual  weight;  or  (2)  the  cars  could 
have  been  shipped  on  the  same  day,  under  one  bill  of  lading,  with  the 
first  oar  loaded  to  its  full  capacity,  in  which  case  only  the  actual  weight 
of  the  second  car  would  have  been  charged  for. 

A  witness  for  the  complainant  testified  that  tJie  consignor  was 
informed  of  the  requiraments  of  the  rule  above  mentioned.  The  load- 
ing was  done  by  the  consignor  and  the  carriers  are  not  responsible  for 
the  arrangement  thereof.  No  reason  appears  why  the  shipment  could 
not  have  been  loaded  so  as  to  comply  with  the  rule.  The  testimony 
does  not  indicate  that  either  the  rule  involved  or  the  minimum  weight 
applicable  to  the  cars  is  unreasonable.  Upon  these  facts  we  hold  that 
complainant  is  not  entitled  to  reparation  on  account  of  the  charges  on 
tife  second  carload.    The  complaint  must  be  dismissed^  and  it  will  be  so 

ordered. 

20I.C.G.Bep. 
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No.  3601. 
GEORGE  D.  HENRY 

V. 

EASTERN  RAILWAY  COMPANY  OF  NEW  MEXICO  ET  AL. 


Submitted  January  £6, 1911.    Decided  February  1^  1911. 


Rate  imposed  on  shipment  of  sheep  in  double-deck  cars  from  Vaughn,  N.  Mex.,  to 
K«nwa«  C|ty,  Mo.,  fed  in  transit  at  Pampa,  Tex.,  found  to  be  unreasonable  and 
reparation  awarded. 

George  D.  Henry  for  complainant  in  person. 
Robert  Durilap  and  T.  J.  Norton  for  defendants. 

Report  of  the  Commission. 

Meteb,  Commissioner: 

Complainant;  a  dealer  in  grain  and  Uve  stock  at  Fairfield;  Iowa, 

by  complaint  filed  October  6;  1910,  alleges  that  he  has  been  charged 
an  unreasonable  rate  for  the  transportation  of  five  double-deck  car- 
loads of  sheep  from  Vaughn;  N.  Mex.;  to  Kansas  Citj;  Mo.;  fed  in 
transit  at  Pampa,  Tex.  Reparation  is  asked.  By  stipulation  the 
case  was  submitted  to  the  Commission  for  determination  upon  the 
pleadings  and  without  hearing,  the  filing  of  briefs  and  presentation 
of  oral  argument  being  expressly  waived. 

The  sheep  were  forwarded  from  Vaughn  on  October  10;  1908, 
stopped  at  Pampa  for  feeding;  and  subsequently  transported  to  Kan- 
sas City,  where  a  combination  rate  of  61}  c^nts  per  100  pounds  was 
collected  on  February  23,  1909;  made  up  of  25  cents  to  Pampa  and 
36}  cents  beyond.    The  entire  movement  was  over  the  lines  of  the 
Santa  Fe  system.    Defendants  admit  that  the  rate  imposed  was 
unreasonable  and  that  a  reasonable  rate  for  the  transportation  would 
have  been  48  Qifots  per  100  pounds,  based  on  the  rate  of  41  cents 
then  in  force  from  Vaughn  to  Kansas  City,  plus  a  feeding-in-transit 
charge  of  7  cents,  but  refused  to  apply  such  rate  on  the  ground  that 
the  feeding-in-transit  charge  was  not  applicable  to  a  shipment  from 
Vaughn  until  November  12,  1909;  subsequent  to  the  date  of  move- 
ment.   On  July  1,  1909,  they  filed  application  on  the  special  docket 
for  authority  to  make  reparation  to  the  basis  of  this  48-cent  rate. 
The  request,  imwever,  was  denied  because  the  claim  apparently 
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involyed  the  retroactive  application  of  a  transit  privilege,  and  thereby 
came  within  the  prohibition  of  the  Conunission's  rules  Nos.  6  and 
77;  Bulletin  No.  4  of  Conference  Rulings.  More  is  said  with  reference 
to  this  below. 

Vaughn  is  a  point  on  the  Belen  cut-off  of  the  Santa  Fe  sjBieia 
between  Clovis,  N.  Mex.,  and  Belen,  N.  Mex.  This  line  is  of  com- 
paratively recent  construction  and  the  first  rate  on  sheep  from 
Vaughn  was  provided  by  amendment  No.  33  to  Santa  Fe  System 
Tariff,  I.  C.  C.  No.  3465,  effective  November  6,  1907,  which  author- 
ized the  appUcation  to  Kansas  City  of  the  rate  from  Belen  published 
in  the  tariff  as  amended.  The  latter  named  a  rate  of  41  cents  from 
Belen  and  in  item  30  published  the  sections  of  the  Revised  Statutes 
of  the  United  States  prohibiting  the  confinement  of  sheep  in  cars  ''for 
a  longer  period  than  28  consecutive  hours  without  unloading  same 
for  rest,  water,  and  feeding''  for  at  least  five  hours,  at  the  expense  of 
the  owner.  Aside  from  this  mandatory  requirement  to  feed  in 
transit,  amendment  No.  .11  to  Santa  Fe  System  Joint  Circular, 
I.  C.  C.  No.  1203,  effective  January  23,  1908,  contained  the  following 
provision: 

Shipments  of  live  stock  originating  at  stations  on  E.  Ry.  Go.  of  N.  M.  (fonnerly 
P.  v.  A  N.  £.  Ry.)  destined  Mo.  River  and  east,  may  be  fed  in  transit  at  stations  in 
Texas  on  the  P.  &  N.  T.  Ry.  and  So.  Kans.  Ry.  Go.  of  Texas  on  basis  of  through  rate 
point  of  origin  to  destination  plus  7  cents  per  100  lbs.  feeding-in-transit  chaige. 

The  Eastern  Railway  Company  of  New  Mexico  was  incorporated 
in  1902  to  build  a  line  from  Rio  Puerco,  N.  Mex.,  to  Texico,  N.  Mex., 
which  includes  the  Belen  cut-off.  Pampa  is  on  the  Southern  Kansas 
Railway  of  Texas.  This  provision  was  construed  to  limit  the  privi- 
lege to  shipments  originating  at  stations  on  the  road  formerly  blown 
as  the  Pecos  Valley  &  Northeastern  Railway,  which  did  not  include 
the  Belen  cut-off,  but  we  think  it  may  be  fairly  read  to  cover  all  sta- 
tions on  the  Eastern  Railway  Company  of  New  Mexico ;  and  that  the 
parenthetical  clause  ''  (formerly  P.  V.  &  N.  E.  Ry.) "  may  be  reason- 
ably regarded  as  indicating  that  the  Eastern  Railway  Company  of 
New  Mexico  included  in  its  lines  the  former  Pecos  Valley  &  North- 
eastern Railway.  While  the  feeding-in-transit  circuku:  was  not 
referred  to  in  the  tariff  naming  the  41-cent  rate  from  Vaughn,  as  now 
required  by  rule  10,  Tariff  Circular  17-A,  both  publi<;ations  were  old 
issues,  being  lawfully  on  file  prior  to  May  1,  1907,  and  therefore  not 
strictly  subject  to  rules  of  interpretation  subsequently  promulgated. 
(Page  5,  TejiS  Circular  17-A.)  Under  the  circimistances  we  can  not 
accept  the  view  that  this  case  involves  the  retroactive  application  of 
a  transit  privilege. 

At  the  time  the  shipment  moved  there  was  in  force  to  K^npfti?  City 
from  Albuquerque  and  points  on  the  Santa  Fe  lines  south  of  the  Belen 
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cut-off,  but  not  including  points  on  the  cut-off,  a  joint  rate  of  40^ 
cents  which  applied  in  connection  with  the  feeding-in-transit  charge 
of  7  cents,  thus  making  a  combination  rate  of  47^  cents.  A  large 
majority  of  these  points  are  farther  distant  than  Vaughn  from  Kansas 
City,  but  in  the  same  territory,  and  the  nonapplication  of  the  privi- 
lege placed  Vaughn  at  a  disadvantage  as  compared  with  them. 
Effective  November  7, 1908,  by  amendment  No.  46  to  Santa  Fe  Tariff, 
I.  C.  C.  No.  3465,  the  joint  rate  from  Vaughn  was  reduced  to  40J 
cents.  Effective  November  12,  1909,  amendment  59  provided  that 
shipments  imder  the  tariff  were  entitled  to  feeding-in-transit  privi- 
leges named  in  Santa  Fe  publications  filed  with  this  Commission, 
thus  complying  with  rule  10  of  Tariff  Circular  17-A.  The  applica- 
tion of  this  privilege  at  a  charge  of  7  cents  per  100  pounds  on  ship- 
ments from  Vaughn  was  continued  in  Santa  Fe  Circular,  I.  C.  C.  No. 
5417,  effective  September  5,  1910,  and  remained  in  force  imtil  Janu- 
ary 15, 1911,  when  Circular  I.  C.  C.  No.  5525,  in  section  1,  reduced  the 
charge  on  shipments  fed  at  Texas  points  to  $10  per  car  of  any  length. 
Under  all  the  circumstances  of  this  case  the  Commission  is  of  opin- 
ion and  finds  that  the  combination  rate  of  61^  cents  per  100  pounds 
coUected  from  complainant  was  unreasonable  in  and  to  the  extent 
that  it  exceeded  a  rate  of  48  cents  per  100  poxmds  and  that  reparation 
should  be  awarded  against  defendants  in  the  sum  of  $148.50,  with 
interest  from  February  23, 1909,  and  it  w'dl  be  so  ordered. 
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No.  3296. 
NUCOA  BUTTER  COMPANY 

V. 

ERIE  RAILROAD  COMPANY  ET  AL. 


Buhmitted  January  15,  1911,    Decided  February  U,  1911. 


Complainant  refines  (^oanut  oil,  and  ships,  nnder  trade  names,  a  pure  cocoa- 
nat  oleine»  which  is  chiefly  used  as  a  substitute  for  lard,  and  a  pore 
cocoanut  stearin,  which  is  used  as  a  substitute  for  cocoa  butter.  DeiSend- 
ants,  under  the  Official  Classification,  rate  complainant's  oleine  with  cocoa- 
nut  oil  and  rate  its  stearin  with  cocoa  butter ;  Held,  That  cocoanut  oleine 
competing  mainly  with  lard  and  lard  compounds  should  be  rated  not  higher 
than  lard  and  lard  substitutes,  and  that  this  record  furnishes  no  ground 
upon  which  to  modify  the  present  rating  of  cocoanut  stearin. 

Charles  Conradia  for  complainant. 

H.  A.  Taylor  and  T.  H.  Burgess  for  defendants. 

RiSPORT  OF  THE   COMMISSION. 

Clements,  Chairnum: 

The  issue  presented  in  this  case  is  one  of  classification  alone.  The 
defendants  named  are  29  carriers  by  rail  operating  in  what  is  known 
as  Official  Classification  territory,  which  may  roughly  be  described  as 
extending  north  of  the  Ohio  and  James  rivers  from  the  Atlantic 
coast  to  the  Mississippi  River. 

Complamant  is  a  corporation  engaged  in  refining  vegetable  oils, 

and,  at  present,  has  its  principal  place  of  business  at  Soho  Park, 

N.  J.,  on  the  line  of  the  Erie  Railroad.    Its  chief  products,  made 

from  crude  cocoanut  oil,  are  a  pure  cocoanut  oleine  known  by  the 

trade  name  of  Nucoline,  and  a  pure  cocoanut  stearin  known  by  the 

trade  name  of  Nucoa  Butter.    Under  the  classification  now  in  force, 

Nucoline  takes  third  class  rates  for  less-than-carload  shipments  and 

fifth  class  rates  on  carloads.    Nucoa  Butter  now  takes  second  class 

rates,  1.  c  1.,  and  third  class,  c  1.    Neither  Nucoline  nor  Nucoa 

Butter  is  specifically  rated  in  the  Official  Classification,  nor  are  other 

proprietary  articles  of  the  same  composition  named  therein;  but 

the  defendants  class  Nucoline  and  similar  articles  under  '^  cocoanut 

oil,"  and  class  Nucoa  Butter  and  similar  articles  under  '^  cocoa  butter 

substitutes,"  and  thereby  obtain  the  ratings. 
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The  prayers  of  the  complainant  are  that  Nucoline  be  classed  with 
'^  lard  substitutes,"  which  would  not  change  the  carload  rating,  but 
would  apply  rule  26  of  the  Official  Classification  to  shipments  in 
less-than-carload  quantities,  or  rates  20  per  cent  below  third  class 
rates,  but  not  lower  than  fourth  class  rates;  and  that  Nucoa  Butter 
be  classed  and  rated  with  "  cocoanut  oil ;  "  that  is,  third  dass,  1.  c.  L, 
and  fifth  class,  c.  1. 

The  evidence  is  very  full-  and  clear  as  to  the  physical  characteris- 
tics and  actual  uses  of  Nucoline  and  Nucoa  Butter.    Nucoline  is  a 
bland  cocoanut  oleine,  resembling  lard  when  in  the  solid  state,  but 
less  liable  than  lard  to  become  rancid.    Its  melting  point  is  about 
71®  F. ;  in  bulk,  due  to  nonconductivity,  it  retains  its  physical  condi- 
tion, either  as  a  fat  or  as  an  oil,  for  some  time  after  this  critical  tem- 
perature has  been  passed.    It  is  used  for  nearly  all  culinary  purposes 
for  which  lard  or  lard  compounds  may  be  used,  but  there  are  ad- 
vantages to  be  derived  from  the  use  of  lard  in  some  instances  and 
countervailing  advantages  from  the  use  of  lard  substitutes,  or  of 
Nucoline,  in  others.    Nucoline,  or  pure  cocoanut  oleine,  is  in  good 
demand  for  d(»nestic  use,  where  for  hygienic  or  other  reasons  it  is  not 
desirable  to  mix  animal  and  milk  fats  in  ordinary  cooking;  in  such 
use  it  is  a  substitute  for  lard.    In  the  baking  industries  it  is  used  as 
a  shortening  for  bread,  cakes,  biscuit,  and  the  like,  the  evidence  indi- 
cating that  the  quality  of  the  finished  goods  varies  with  the  kind  of 
shortening  used ;  butter  giving  one  grade  of  goods,  lard  another,  lard 
cOTipounds  another,  and  Nucoline  still  another.    Among  confec- 
tioners cocoanut  oleine  is  used  as  a  slab  dressing,  and  for  salting  pea- 
nuts and  the  like,  and  in  such  use  is  more  desirable  than  are  fats  or 
oils  which  are  more  easily  rendered  rancid.    With  these  modifications 
in  mind  the  effect  of  the  evidence  is  clearly  to  show^that  Nucoline 
is  used  as  a  substitute  for  lard. 

Lard  is  rendered  and  purified  hog  fat;  lard  substitutes  or  com- 
pounds are  generally  compounds  of  cottonseed  oil  and  beef  tallow 
in  the  proportions  of  80  per  cent  of  the  former  to  20  per  cent  of  the 
latter.  The  evidence  does  not  show  the  melting  points  of  lard  and 
lard  substitutes,  but  it  does  show  that  for  domestic  uses  these  articles 
are  packed  in  tin  pails  having  slip  or  unsealed  covers.  Nucoline,  for 
domestic  uses,  is  packed  and  shipped  in  sealed  tin  cans  or  pails,  and 
it  would  appear  to  be  a  fair  inference  from  this  fact  as  well  as  from 
the  whole  record  that  Nucoline,  or  cocoanut  oleine,  has  a  lower 
melting  point  than  either  lard  or  lard  substitutes. 

In  price  Nucoline  has  varied  frcMn  8  cents  per  pound  in  1906  to  12^ 

cents  in  1910;  between  the  same  dates  lard  has  varied  from  8  cents 

to  14.48  cents,  and  lard  substitutes  or  compounds  from  5 J  cents  to  lOJ 

amis.    Lard  of  course  follows  the  price  of  hogs;  lard  substitutes 
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follow  the  price  of  lard,  but  Nucoline  does  not  answer  to  the  fluctua- 
tions of  these  commodities.  The  price  of  Nucoline  has  been  governed 
in  the  past  mainly  by  the  price  of  crude  cocoanut  oil  and  only  in  a 
small  degree,  if  at  all,  by  the  price  of  lard.  In  December,  1910, 
when  cash  lard  in  New  York  City  was  declining  and  sold  for  about 
11  cents  per  pound,  Nucoline  was  advanced  from,  12  cents  to  12^ 
cents  per  pound ;  at  the  same  time  lard  compounds,  or  lard  substitutes, 
sold  as  low  as  9  cents  per  pound. 

From  these  facts  it  will  be  seen  that  the  price  of  Nucoline  is  in- 
dependent of  the  price  of  lard  or  of  lard  substitutes;  this,  however, 
does  not  prove  that  Nucoline,  or  cocoanut  oleine,  is  not  properly  to  be 
considered  as  a  substitute  for  lard,  but  merely  bears  out  the  rest  of 
the  facts  before  us  to  the  effect  that  cocoanut  oleine  as  a  substitute 
for  lard  or  lard  compounds  has  valuable  qualities  that  commend  it  to 
the  public  irrespective  of  the  relative  prices  of  these  articles. 
Whether  cocoanut  oleine,  under  its  various  trade  names,  sells  at  any 
given  time  at  a  price  higher  or  lower  than  the  price  of  lard  is  not  of 
great  moment;  the  important  matter,  from  a  classification  point  of 
view,  is  the  relative  cheapness  of  the  two  commodities  as  compared 
with  butter,  and  with  olive  and  peanut  oils,  or  similar  cooking  fats. 

The  main  objections  urged  by  the  defendants  to  the  rating  or 
classification  of  cocoanut  oleine  with  lard  and  lard  substitutes  were 
that  it  is  practically  oil ;  that  it  is  of  higher  value  than  the  cocoanut 
oil  from  which  it  is  made ;  that  it  does  not  compete  with  lard  in  the 
sense  that  other  substitutes  of  lower  value  compete;  and  that  the 
conunercial  conditions  do  not  make  such  classification  necessary. 
Food  oils,  indeed  all  oils,  excepting  aniline  and  essential  oils,  in 
wooden  barrels,  under  the  Official  Classification  take  third  class  rates 
in  less-than-carload  shipments  and  fifth  class  rates  in  carloads ;  cot- 
tonseed oil  in  the  form  of  a  lard  substitute,  however,  is  rated  under 
rule  26  lower  than  third  class,  and  yet  in  price,  in  desirability  for 
use  in  cooking,  and  in  other  ways  it  is  a  commodity  of  greater  value 
than  the  crude  cottonseed  oil  from  which  it  is  made.  Crude  cocoanut 
oil  can  not  compete  with  lard,  but  refined  cocoanut  oleine  can  and 
does  so  compete  and  without  regard  to  whether  lard  or  cocoanut 
oleine  is  the  higher  in  price. 

Upon  the  record  before  us  we  are  of  the  opinion,  and  therefore  find, 
that  Nucoline,  or  pure  cocoanut  oleine,  is  entitled  to  be  classified  with 
lard  and  lard  compounds,  and  that  any  discrimination  in  the  rates 
applied  on  these  commodities  is  undue. 

Nucoa  Butter,  the  other  refined  product  of  the  complainant,  is  a 
pure  cocoanut  stearin.  At  all  ordinary  temperatures  it  is  a  solid  and 
is  shipped  in  cakea  or  blocks  packed  in  boxes.  Its  chief  uses  are 
found  in  the  manufacture  of  confectionery  and  bakery  articles  of 
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high  grade,  and  in  such  uses  it  is  undoubtedly  a  substitute  for  cocoa 

butter.    Cocoa  butter,  it  may  be  well  to  state,  is  a  butter  derived  from 

the  cacao  nut  in  making  the  cocoa  of  the  breakfast  table.    In  no  view 

of  the  matter  can  we  regard  Nucoa  Butter,  or  any  cocoanut  stearin, 

as  entitled  to  be  classed  and  rated  the  same  as  cocoanut  oil.    For  the 

purposes  of  transportation  it  is  not  an  oil;  in  value  it  varies  from 

170  to  over  200  per  cent  of  the  price  of  cocoanut  oil ;  and  its  main 

use  is  actually  as  a  substitute  for  cocoa  butter.    We  do  not  see  on 

the  facts  now  before  us  any  impropriety  in  the  present  classification 

of  Nucoa  Butter  and  other  cocoanut  stearins.    Indeed,  if  cocoanut 

oleine  is  entitled  to  the  lard  rating  because  it  competes  with  lard, 

cocoanut  stearin  ought  not  to  have  a  lower  rating  than  the  cocoa 

butter  with  which  it  competes. 

This  complaint  was  brought  in  the  name  of  the  Nucoa  Butter 
Company  alone,  the  defense  of  the  Official  Classification  was  made 
by  the  Erie  Railroad  C(»npany,  acting  for  all  the  defendants;  but 
that  the  matter  was  not  merely  an  individual  objection  to  the  classifi- 
cation was  made  plain  at  the  hearing  when  a  competing  producer  of 
cocoanut  oleine  and  cocoanut  stearin  voluntarily  appeared  as  a  wit- 
ness for  the  complainant  and  when  the  chairman  of  the  Official 
Classification  Committee  testified  on  behalf  of  the  carriers.   Through- 
out this  report  we  have  endeavored  to  make  plain  that  our  finding 
with  respect  to  the  proper  classification  of  cocoanut  oleine  is  not 
cimfined  to  the  particular  product  known  under  the  trade  name  of 
Nucoline,  but  extends  to  all  such  products  without  regard  to  their 
particular  designations. 
An  order  in  accord  herewith  will  be  issued. 
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No.  3097. 
PACIFIC  COAST  BISCUIT  COMPANY 

V. 

OREGON  RAILROAD  &  NAVIGATION  COMPANY  ET  AL. 


Submitted  November  7, 1910.    Decided  February  13, 1911, 


A  tzanscontinental  tariff  provided  one  rate  on  wax  or  gummed  paper  and  a  lower  rate 
on  wrapping  paper.  The  paper  shipped  by  complainant  was  slightly  waxed  with 
paraffin,  and  although  sometimes  used  as  an  outside  wrapper,  it  was  what  is  known 
to  the  trade  as  wax  paper;  Held,  That  having  established  a  specific  rate  on  wax 
paper,  defendants  were  compelled  to  apply  that  rate  to  all  grades  and  qualities 
of  wax  paper,  regardless  of  the  use  to  which  it  might  be  put. 

Lew  Anderson  for  complainant. 

A.  C.  Spencer  for  Oregon  Railroad  &  Navigation  Company. 

Report  op  the  Commission. 

Bt  the  Commission: 

The  issue  raised  in  this  proceeding  is  whether  a  rate  of  $1.20  per 
100  pounds  assessed  by  defendants  for  the  transportation  of  a  car- 
load of  paper  from  Bennington^  Vt.,  to  Portland,  Oreg.,  in  February, 
1908,  was  lawfully  applicable  under  the  tariff  then  in  force.  Com- 
plainant alleges  that  the  shipment  was  entitled  to  a  rate  of  75  cents 
under  the  tariff. 

Transcontinental  Freight  Bureau  West-Bound  Tariff,  in  effect  at 
date  of  shipment,  contained  several  items  applying  on  paper,  but  only 
three  of  them  need  be  considered  in  this  case.  The  description 
applied  to  complainant's  traffic  by  the  Transcontinental  Inspection 
and  Weighing  Bureau,  under  which  a  rate  of  $1.20  applied,  was  as 
follows: 

Papbb.  Envelopes  (in  boxes);  shipping  tags;  papeterie;  cardboard,  induding  cut 
cards  (not  printed)  and  paper  photographic  cards  (cut  or  uncut);  picture  matting; 
check  paper  for  cash  registers;  cigarette  paper;  and  wax  or  gummed  paper. 

A  rate  of  $1  was  applicable  to  paper  described  in  the  tariffs  as 
follows : 

Papeb.  Wrapping  (printed  or  not  printed);  manila  tag  board  and  tailors'  pattem 
paper. 
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A  rate  of  75  cents  was  provided  for  articles  coming  within  the  f ol- 
lovirii^  description: 

Papbb.  Wrapping  paper,  n.  o.  s.,  manila  tag  board  and  tailors'  pattern  paper;  car^ 
liera'  liability  timited  to  5  cents  pet  pound. 

The  shipment  was  released  to  a  valuation  of  5  cents  per  100  pounds, 
and  was  billed  as  wrapping  paper  by  the  initial  line,  presumably  in  con- 
formity with  the  shipper's  description,  and  at  destination  the  freight 
charges  were  assessed  on  basis  of  the  rate  applicable  to  wax  paper. 
Conceding  that  no  rate  in  excess  of  $1  could  have  been  applied  to  a 
carload  shipment  of  an  article  properiy  described  as  wrapping  paper, 
the  question  to  be  detennined  is  which  one  of  the  terms  ''wax  paper" 
or  "wrapping  paper''  was  properly  descriptive  of  the  commodity 
shipped. 

The  evidence  and  exhibits  show  that  the  paper  was  waxed  with 
paraffin.  It  is  used  by  complainant  as  an  inside  lining  for  cartons 
containing  crackers,  and  as  an  outside  wrapper  for  protection  against 
moisture  on  packages  which  wiU  be  subjected  to  a  moist  or  damp 
climate.  Two  invoices  from  the  vendor  are  on  file,  on  one  of  which 
the  commodity  is  described  as  ^'carton  lining,"  in  the  other  as  ''dry 
wax  biscuit  paper."  In  this  connection  complainant's  general  man- 
ager testified: 

One  bill  clerk  would  call  it  dry  wax  paper,  and  another  clerk  would  call  it  carton 
liners;  another  would  call  it  dry  wax  wrapping  paper;  merely  a  matter  as  to  the  par- 
ticular biU  clerk  they  have.  The  article  all  through  the  entire  contract  is  that  one 
kind  of  paper— dry  wax. 

An  expert  who  appeared  at  the  invitation  of  complainant  and 
defendants  testified  that  there  is  no  term  in  his  business  that  is  as 
broad  and  comprehensive  as  the  term  "wrapping  paper;"  that  high- 
grade  tissue  and  writing  papers  are  used  for  wrapping  purposes  in 
acme  lines  of  business;  but  when  asked  if  he  would  take  out  of  stock 
the  paper  similar  to  that  under  consideration  in  case  a  retailer  came 
to  his  establishment  and  ordered  several  hundred  pounds  of  ordinary 
wrapping  paper  he  repUed : 

Not  unless  he  wanted  it  for  a  certain  specified  purpose.  If  he  wanted  to  protect 
something  from  dampness,  I  would  consider  this.  But  as  a  matter  of  &ct  this  par- 
ticular paper  is  not  regularly  carried  by  any  ordinary  paperhouse — usually  supplied 
to  order.  Our  wax  paper  is  of  an  entirely  different  character  of  material,  more  intended 
!<^  use  between  layers  of  candy  or  anything  else  that  has  a  tendency  to  have  moisture 
ruin  it. 

A  rate  of  90  cents  has  since  been  established  on  "grease-proof 
wrapping  paper/'  and  complainant's  shipments  of  paper  of  the 
quality  here  described  are  accorded  the  90-cent  rate  by  the  carriers. 

Confusion  in  tariff  interpretation  is  likely  to  be  encountered  where 
descriptions  of  a  commodity  refer  in  one  instance  to  the  use  to  which 
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the  axticle  is  devoted  and  in  another  instance  to  the  inherent  quaUty 
of  the  article.  As  a  matter  of  tariff  interpretation,  we  are  constrained 
to  hold  that  a  specific  rate  having  been  established  on  wax  paper, 
defendants  were  compelled  to  apply  that  rate  to  all  grades  and  quali- 
ties of  wax  paper,  regardless  of  the  use  to  which  it  was  put.  Although 
this  paper  was  admittedly  used  in  part  as  an  outside  wrapper,  it  is 
clear  that  it  is  a  wax  paper  as  that  term  is  understood  in  the  trade, 
and  it  follows  that  the  proper  rate,  under  the  tariffs  in  force,  was 
applied  by  the  carriers. 

The  tariff  provisions  applying  on  paper,  hereinbefore  referred  to, 
are  such  as  to  lead  to  great  confusion  and  misunderstanding,  if  not 
to  actual  discrimination,  in  their  appUcation  to  the  numerous  kinds 
and  grades  of  paper.  In  readjusting  these  provisions  since  this  com- 
plaint was  filed,  the  carriers  virtuaUy  admit  that  the  tariffs  were  not 
free  from  confusion,  and  we  are  of  the  opinion  that  defendants  should 
at  once  give  special  consideration  to  the  subject  of  papers  and  place 
their  tariff  provisions  with  respect  thereto  upon  a  more  logical  and 
simplified  basis,  if  possible,  making  fewer  items  and  between  such 
items  as  are  established  making  the  lines  of  demarkation  clear  and 
free  from  ambiguity     The  complaint  will  be  dismissed. 
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No.  1666. 
BOARD  OF  RAILROAD  COMMISSIONERS  OF  IOWA 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


SulmiUed  January  P,  1910.    Decided  February  IS,  1911, 


1.  The  net  reymraes  of  a  carrier  have  often  an  ondoabted  and  important  bearing 

upon  the  qoestion  of  the  reasonableness  of  its  rates,  but  the  fact  that  they 
are  greater  than  the  retoms  on  ordinary  business  enterprises  is  not  sufficient 
in  itself  to  justify  a  finding  that  the  rates  are  excessive;  the  value  of  the 
service  and  other  factors  that  enter  into  the  construction  of  rates  must  also 
be  taken  into  consideration. 

2.  A  total  charge  approximating  90  cents  per  passenger,  consisting  of  a  toll  of  25 

cents  and  mileage,  for  passage  across  the  Dubuque  bridge  found  not  to  be 
unreasonable  when  viewed  from  the  standpoint  of  all  the  carriers  participating 
in  the  traffic. 

H.  W.  By^8  and  John  R.  Waller  for  complainant 

Blewett  Lee  and  J.  M.  Dickinson  for  Illinois  Central  Railroad  Com- 
pany and  Dunleith  &  Dubuque  Bridge  Company. 

A.  O.  Brigga^  O.  W,  Ma/rkham^  W.  J,  Avnsworth^  Damis^  Kellogg 
cfe  Severance^  and  Hurd^  Leneham,  <&  Eiesd  for  Chicago  Great  Western 
Railway  Company. 

Hale  Holden  and  Chester  M,  Dawes  for  Chicago^  Burlington  & 
Quincy  Railroad  Company. 

Report  of  the  Commission. 

Hablak,  Commissioner: 

The  complaint  in  this  case  concerns  a  fare  of  30  cents  charged  by 
the  defendant  railroad  companies,  as  the  complainant  alleges,  for  the 
transportation  of  passengers,  both  locally  and  on  through  journeys, 
over  the  bridge  of  the  Dunleith  &  Dubuque  Bridge  Company  between 
Dunleith  or  East  Dubuque,  in  the  state  of  Illinois,  and  Dubuque,  in 
the  state  of  Iowa.  It  is  alleged  that  the  rate  is  excessive  and  unreason- 
able in  and  of  itself,  as  well  as  discriminatory  in  that  the  defendants 
do  not  make  the  charge  on  passenger  traffic  between  Dubuque  and 
Chicago,  although  the  30-cent  fare  is  demanded  of  passengers  traveling 
between  Illinois  points  west  of  Chicago  and  all  stations  in  Iowa, 

including  Dubuque. 
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The  history  of  the  bridge  is  this:  The  Dunleith  &  Dubuque  Bridge 
Company  was  incorporated  under  a  special  act  of  the  legislature 
of  Illinois,  approved  February  14, 1857,  enacted  for  the  purpose  of 
securing  the  erection  of  a  bridge  across  the  Mississippi  River  at  this 
point  The  act  provided  that  the  work  should  be  commenced  within 
two  years  and  be  completed  within  ten  years  after  the  date  of  its 
passage.  But  the  authority  of  the  federal  government  to  span  the 
river  with  a  bridge  at  that  point  was  not  given  until  July  25, 1866, 
when  an  act  of  Congress  was  approved  authorizing  the  erection  of 
such  a  structure.  At  that  date  no  part  of  -the  work  had  been  done 
by  the  bridge  company,  and  a  second  act  was  therefore  passed  by 
the  legislature  of  Illinois,  approved  March  8,  1867,  extending  the 
time  for  the  commencement  and  the  completion  of  the  enterprise.  A 
bridge  company  of  the  same  name  filed  its  articles  of  incorporation  in 
the  state  of  Iowa  on  June  3,  1867.  On  July  6  of  that  year  the  two 
bridge  companies,  apparently  under  proper  authority  in  the  general 
laws  of  the  state  of  Illinois,  were  consolidated  under  the  name  of  the 
Dunleith  &  Dubuque  Bridge  Company,  and  that  is  the  company  now 
before  us.  The  consolidation  was  subsequently  ratified  by  a  special 
act  of  the  legislature  of  the  state  of  Iowa,  approved  February  28, 
1907. 

The  actual  erection  of  the  bridge  was  commenced  in  1867,  and  the 
structure  appears  to  have  been  completed  during  1870.  The  bridge 
proper  consists  of  a  draw  and  five  spans,  and  is  1,536  feet  in  length. 
It  was  built  purely  for  railroad  purposes  and  has  room  for  only  one 
track.  The  passenger  station  of  the  Illinois  Central  in  Dubuque  is 
about  three-fourths  of  a  mile  south  of  the  west  end  of  the  bridge,  and 
the  bridge  track  is  extended  to  that  station  and  is  owned  by  the  bridge 
company.  Its  total  trackage  is  6,891  feet  in  length.  The  distance 
between  the  east  end  of  the  bridge  and  the  Illinois  Central  passenger 
station  in  East  Dubuque  is  1,400  feet.  This  track  is  owned  by  the 
railroad  company.  The  distance  from  the  station  of  the  Illinois  Cen- 
tral in  Dubuque -to  its  passenger  station  in  East  Dubuque  is  about  1.6 
miles. 

The  material  facts  in  the  financial  history  of  the  bridge  company,  as 
we  gather  them  from  the  record,  are  as  follows:  The  original  cost  of 
the  draw  and  six  spans,  together  with  the  abutments  and  piers,  seems 
to  have  been  $589,989.92.  The  total  amount  expended  on  the  bridge, 
including  the  last-named  item,  from  June,  1867,  to  February  14, 1895, 
was  $1,016,862.82.  This  sum  embraces  expenditures  for  replacements 
and  betterments  during  those  years,  but  does  not  include  the  cost  of 
ordinary  maintenance  and  repairs.  During  the  years  1896  to  1898 
the  bridge  was  partially  rebuilt,  but  at  what  cost  is  not  definitely 
shown  on  the  record.    It  is  to  be  observed  that  the  total  value  of  the 
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property,  as  assessed  by  the  taxing  authorities  of  the  two  states,  is 
(1,864,048.  Of  this  amonnt  $1,090,000  is  assessed  in  Illinois  and 
^756,048  in  the  state  of  Iowa. 

The  Illinois  Central  Railroad  was  completed  to  East  Dubuque  in 
1854,  and  on  November  13, 1867,  it  joined  with  the  Dubuque  &  Sioux 
City  Bailroad  Company,  the  latter  comprising  what  is  now  known  ias 
the  Illinois  Central  lines  west  of  the  Mississippi  River,  in  an  agree- 
ment with  the  bridge  company  wherein  the  latter  undertook  to  erect 
the  bridge  and  to  maintain  and  keep  it  in  repair  in  perpetuity.    In 
this  agreement  the  bridge  company  granted  to  the  two  railroad 
companies   the   perpetual    right   to  use   the    bridge.    The  bridge 
company  also  agreed  to  furnish  to  the  Illinois  Central   land   in 
Dabuque^^sufficient  to  enable  it  to  transact  its  freight  and  passen- 
ger business  in  said  city,  and  to  prepare  and  maintain  a  proper  and 
sufficient  railroad  track  from  such  bridge  to  the  said  land.^    The 
two  railroad  companies  on  their  part  agree  to  use  the  bridge  in  perpe- 
tuity; to  pay  the  bridge  company  25  cents  for  each  passenger  carried 
by  them  across  the  river;  and  on  freight  to  pay  a  graduated  rate  pei 
100  pounds,  decreasing,  in  accordance  with  a  schedule  set  forth  in  the 
agreement,  as  the  tonnage  increases.     Should  the  freight  earnings  of 
the  bridge  company  from  all  sources  fall  below  $80,000  in  any  one 
year,  the  deficiency  is  to  be  made  up  by  the  two  railroad  companies. 
Any  surplus  revenue  from  freight  over  $150,000  is  to  be  divided 
three-sixths  to  the  bridge  company,  two-sixths  to  the  Illinois  Central, 
and  one-sixth  to  the  Dubuque  &  Sioux  City  Railroad  Company. 

Under  the  terms  of  the  agreement  other  railroad  companies  are 
permitted  to  use  the  bridge  in  the  transportation  both  of  freight  and 
passengers;  and  on  January  26, 1888,  the  Chicago, 'St.  Paul  &  Kan- 
sas City  Railway  Company,  now  known  as  the  Chicago  Great  Western 
Railway  Company,  acquired  that  right  under  a  contract  with  the 
bridge  company.    On  February  25, 1889,  a  substantially  similar  con- 
tract was  made  with  the  Chicago,  Burlington  &  Quincy  Railroad 
Company.      By  the  terms  of  these  agreements  the  Chicago  Great 
Western  is  required  to  pay  to  the  bridge  company,  in  monthly  install- 
ments, an  annual  rental  of  $30,000,  and  the  Chicago,  Burlington  & 
Quincy  an  annual  rental,  in  monthly  installments,  of  $18,000.    The  dif- 
ference in  the  amounts  paid  by  the  two  companies  is  ascribed  on  the 
record  to  the  fact  that  the  bridge  has  greater  value  to  the  Chicago 
Gieat  Western  than  to  the  Burlington.    The  former  runs  into  and 
beyond  Dubuque,  while  the  latter  does  not  run  into  Dubuque  at  all; 
its  main  line  stops  at  East  Dubuque  and  its  passengers  are  carried 
across  the  river  to  Dubuque  on  a  "  stub**  train.    In  addition  to  their 
fixed  rentals  each  line  using  the  bridge,  including  the  Illinois  Central 
and  the  Dubuque  &  Sioux  City,  is  required  monthly  to  pay  a  share  of 
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the  cost  of  maintenance,  repairs,  and  taxes,  based  upon  the  proportion 
which  the  wheelage  of  each  company  bears  to  the  entire  wheelage 
over  the  bridge  during  each  month. 

Between  East  Dubuque  and  Galena  Junction,  a  distance  of  about  13 
miles,  are  two  tracks,  one  of  which  belongs  to  the  Illinois  Central  and 
the  other  to  the  Burlington.  Under  a  contract  between  them  these 
tracks  are  used  by  all  the  companies  mentioned  in  this  proceeding, 
one  track  being  used  for  eastbound  trains  and  the  other  for  west- 
bound trains.  In  this  agreement  the  Great  Western  undertakes  to 
abstain,  so  far  as  it  legally  may,  from  taking  any  freight  or  passenger 
traffic  to  or  from  East  Dubuque  or  to  or  from  any  point  between  East 
Dubuque  and  Gralena  Junction.  In  order  to  carry  out  this  stipulation 
neither  the  passenger  nor  the  freight  trains  of  the  Great  Western  are 
stopped  at  East  Dubuque.  In  the  original  contract  between  the  bridge 
company,  the  Dubuque  &  Sioux  City,  and  the  Illinois  Central,  the 
right  was  reserved  to  the  latter  .company  to  arrange  the  time-table 
and  running  regulations  of  any  other  lines  that  might  later  acquire 
the  right  to  use  the  bridge.  There  are  no  local  bridge  trains  between 
Dubuque  and  East  Dubuque  and  the  very  limited  passenger  traffic  by 
rail  between  the  two  points  is  carried  on  the  through  trains  of  the 
lUinois  Central  and  the  stub  train  of  the  Burlington  which  connects 
at  East  Dubuque  with  all  through  trains  of  that  road. 

It  is  apparent  from  these  facts  that  the  Illinois  Central  Railroad 
Company  dominates  the  situation;  it  owns,  or  at  least  indirectly  con- 
trols, the  bridge  company,  and  it  controls  the  Dubuque  &  Sioux  City 
Railroad  Company.  In  a  proceeding  against  it  by  the  attorney- 
general  of  Illinois  for  an  accounting  under  its  cluurter  and  a  pro- 
vision in  the  state  constitution  i*equiring  it  to  pay  the  state  anniudly 
7  per  cent  of  itB  gross  earnings,  it  was  said  that  the  Illinois  Central 
had  financed  the  bridge  company,  or  at  least  had  subscribed  exten- 
sively to  its  original  issue  of  capital  stock.  In  this  proceeding,  that 
was  denied  by  counsel.  But  the  record  contains  much  testimony  as  to 
the  i-elation  between  the  Illinois  Central,  the  bridge  company,  and  a 
company  known  as  the  Mississippi  Valley  Corporation.  AU  but  6 
shares  of  the  capital  stock  of  the  bridge  company  are  owned  by  the 
Mississippi  Valley  Corporation,  the  latter  being  in  turn  owned,  at  least 
substantially,  and  being  absolutely  controlled,  by  the  Illinois  Central 
Railroad  Company.  Its  officers,  as  well  as  the  officers  of  the  bridge 
company,  are  also  officers  of  the  railroad  company.  It  will  not  be 
necessary,  however,  closely  to  examine  the  record  in  order  to  ascertain 
with  exactness  the  relation  between  the  three  companies.  It  suffices 
to  say  that  counsel  for  the  Illinois  Central  Railroad  Company  during 
the  argument  before  us  admitted  that  for  M  practical  purposes  and 
for  all  ends  sought  in  this  complaint,  the  Illinois  Central  might  be 
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r^arded  as  the  owner  of  the  bridge  in  question.  We  turn  our  atten- 
tion, therefore,  to  the  reasonableness  of  the  rates  that  are  exacted  by 
the  several  defendants  for  the  transportation  of  paasenpfers  by  rail  over 
the  river  between  Dubuque  and  East  Dubuque. 

From  a  statement  filed  of  record  by  the  defendant  it  appears  that 
the  total  income  of  the  bridge  company  for  the  last  ten  years  has 
averaged  about  $176,000  a  year.    This  amount  includes  the  $30,000 
yearly  rental  paid  by  the  Chicago  Great  Western  and  the  $18,000 
paid  by  the  Burlington,  which  amounts  seem  to  be  credited  to  the 
total  freight  receipts  of  $150,000  paid  by  the  Illinois  Central.    It  also 
includes  the  25  cents  paid  by  the  Illinois  Central  to  the  bridge  com- 
pany for  each  passenger  transported  across  the  bridge.    The  $175,000 
would  therefore  seem  to  be  a  net  yearly  income,  since  the  cost  of 
maintenance,  repairs,  and  taxes  are  paid  by  the  three  companies  using 
the  bridge  in  proportion  to  their  wheelage.    The  total  income  of  the 
bridge  for  the  last  five  y eara  has  averaged  about  $181 ,000,  from  which 
it  may  fairly  be  inferred  that  its  earnings  in  the  future  are  not  likely 
to  be  diminished,  so  long  at  least  as  no  other  bridge  is  erected  by 
competitors  at  or  near  that  point.    In  round  numbers,  the  net  earn- 
ings of  the  bridge  company  are  said  to  amount  to  about  20  per  cent 
on  the  original  cost  of  the  structure,  and  this  fact  the  complainant 
strongly  urges  upon  our  attention  as  a  reason  for  requiring  a  reduc- 
tion in  the  amount  of  the  bridge  tolls  exacted  on  passenger  traffic. 
As  a  matter  of  fact,  however,  these  results  to  the  bridge  company 
appear  as  book  accounts  only.    Apparently  it  has  no  actual  cash  trans- 
actions.   The  Illinois  Central  really  pays  it  nothing  under  the  contract 
between  them;  this  is  all  adjusted  by  book  entries.     The  rentals 
due  from  the  Burlington  and  Chicago  Great  Western,  as  we  under- 
stand the  matter,  are  handled  in  the  same  way.    Considered  therefore 
from  the  standpoint  of  the  Illinois  Central,  as  the  owner  of  the  bridge 
and  the  beneficiary  of  all  its  revenues,  the  result  of  the  bridge  opera- 
tions, when  analyzed,  seems  to  be  that  the  Illinois  Central  receives  a 
guaranteed  income  of  $48,000,  being  the  sum  of  the  annual  rentals 
paid  by  the  other  two  lines;  it  also  collects  upon  its  own  passenger 
traffic  across  the  bridge  from  $20,000  to  $30,000  a  year.    Out  of  these 
gross  cash  revenues  aggregating,  say,  from  $70,000  to  $80,000  annu- 
ally it  pays  its  proportion,  according  to  wheelage,  of  the  cost  of  main- 
tenance, repairs,  and  taxes;  the  balance  of  those  items  of  expense 
being  paid  through  the  Illinois  Central  by  the  Burlington  and  Chicago 
Great  Western.     What  remains  of  the  gross  annual  revenues  thus 
received  by  the  Illinois  Central  is  the  net  income  that  accrues  to  it 
from  its  ownership  of  the  bridge,  after  all  its  traffic,  both  freight  and 
passenger,  has  been  moved  across  it.    It  is  only  by  assigning  the  con- 
tract value  to  this  traffic  movement  over  the  bridge  that  the  earnings 
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of  the  bridge  company  on  the  inveBtment  can  be  said  to  approximate 
80  large  a  percentage  as  above  indicated. 

But  the  fact  that  the  net  revenues  of  the  Illinois  Central  from  its 
ownership  of  the  bridge,  when  so  estimated,  may  be  greater  than 
the  returns  on  ordinary  business  enterprises  is  not  sufficient  in  itself 
to  justify  a  holding  that  the  bridge  tolls  are  excessive.  Bridges 
are  and  have  been  regarded  as  precarious  properties;  they  may  be 
damaged  or  entirely  swept  away  by  floods,  and  the  erection  of  other 
bridges  near  by  may  draw  away  their  tenants  and  thus  seriously  affect 
their  earning  capacity.  The  net  revenues  have  an  undoubted  and 
often  an  importuit  bearing  upon  the  question  of  the  reasonableness 
of  rates,  but  the  value  of  the  service  to  the  shipper  and  the  other 
elements  so  often  referred  to  as  entering  into  the  reasonableness  of 
rates  must  also  be  taken  into  consideratioti.  In  this  connection 
Canada  Southern  By.  Co,  v.  International  Bridge  Co.^  8  App.  Cases, 
731,  is  not  without  interest.  A  railroad  company  may  be  operated 
with  a  less  return  than  it  ought  to  enjoy  or  even  at  a  loss,  but  neither 
condition  of  affairs  would  justify  the  exaction  by  it  of  rates  that  are 
higher  than  they  reasonably  should  be  for  services  performed,  all 
things  being  considered.  So  also  the  fact  that  the  net  earnings  of  a 
carrier  may  be  large  does  not  of  itself  justify  us  in  fixing  a  rate  at 
less  than  is  reasonable  for  the  service,  all  other  things  being  con- 
sidered. While  bearing  in  mind  the  generous  returns  received  on  the 
bridge  investment  by  the  Illinois  Central,  we  must  therefore  also 
consider  what  else  is  disclosed  upon  the  record. 

On  the  argument  the  principal  defendant  emphatically  denied  that 
every  passenger  carried  across  the  bridge  pays  a  toll  of  80  cents  or 
even  of  25  cents.  In  support  of  its  contention  an  exhibit  was  filed 
showing  payments  made  by  15,095  passengers  over  its  own  line  that 
crossed  the  bridge  during  the  month  of  July,  1908.  Of  these,  23.4 
per  cent  paid  nothing  in  addition  to  the  regular  fare  constructed  on  a 
mileage  basis,  40  per  cent  paid  10  cents  in  addition  to  the  regular  fare, 
and  36.6  per  cent  paid  the  full  arbitrary  of  26  cents  in  addition  to  the 
regular  mileage  rate  basis.  The  average  passenger  toll  paid  to  that 
defendant  during  that  month,  which  was  selected,  as  is  explained, 
because  it  was  the  last  month  for  which  the  accounts  had  been  made 
up  prior  to  the  hearing,  is  sidd  to  have  been  13.15  cents  per  passen- 
ger. Upon  inquiry  the  Chicago  Great  Western  was  unable  to  give  us 
exact  figures,  but  it  estimates  that  during  the  fiscal  year  ending  June 
30, 1909,  it  carried  about  85,000  passengers  across  the  bridge,  of  which 
only  about  36,000  paid  fares  involving,  on  account  of  the  bridge  toll, 
something  in  addition  to  the  regular  mileage  basis.  Of  these  35,000 
passengers  10,000,  as  is  estimated,  paid  fares  that  included  the  full 
bridge  arbitrary  of  26  cents;  the  remainder  of  tiie  35,000  passengers 
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paid  ftires  that  averaged  aboat  10  cente  for  the  bridge  service  in  addi- 
tion to  the  regular  mileage.  On  the  other  hand,  the  Burlington  asserts 
that  it  carried  but  82,842  passengers  over  the  bridge  during  the  fiscal 
year  ending  June  80, 1908,  and  that  the  cost  to  it  for  the  service  per- 
formed was  87  cents  per  passenger.  It  must  be  remembered,  however, 
tiiat  for  its  rental  of  $18,000  a  year  and  its  proportion  of  the  cost  of 
bridge  maintenance  the  Burlington  not  only  gets  all  its  passengers 
across  the  bridge,  but  all  its  freight  as  well.  This  is  equally  true  of 
the  Chicago  Great  Western;  and  the  actual  results,  so  far  as  the 
Illinois  Central  is  concerned,  have  heretofore  been  explained. 

We  have  not  been  able  to  verify  any  of  these  statistics,  but  assum- 
mg  their  approximate  accuracy,  the  figures  of  the  cost  per  passenger 
are  of  the  sort  that  require  explanation.  Each  of  the  defendants 
collects  tiie  full  amount  of  the  bridge  toll  on  passenger  traffic  from 
all  its  local  points  west  of  Chicago  and  from  all  other  points  where 
competition  permits  it  to  do  so.  It  is  only  from  competitive  points 
that  they  collect  less  than  their  regular  mileage  rate  plus  the  bridge 
arbitrary.  The  Chicago  Great  Western,  being  the  short  line  from 
Qiicago  to  Dubuque,  is  the  only  one  of  the  defendants  that  gets  its  full 
mileage  on  passenger  tickets  between  those  points  plus  the  bridge 
arbitrary,  and  the  other  defendants  with  their  longer  hauls  are  com- 
pelled to  meet  its  rate.  The  result  is  that  the  fare  of  the  Burling- 
ton from  Chicago  to  Dubuque  is  shown  on  its  tariffs  as  being  only 
10  cents  higher  than  its  fare  to  East  Dubuque;  and  the  Illinois 
Central,  being  put  in  the  same  position  by  its  longer  mileage,  is  com- 
pelled to  meet  the  rate  of  the  Chicago  Great  Western  from  Chi- 
cago to  Dubuque,  dnd  does  so  by  publishing  a  fare  to  Dubuque  that 
is  also  but  10  cents  higher  than  its  fare  to  East  Dubuque.  If  there 
were  no  bridge  to  cross,  the  Illinois  Central  and  the  Burlington,  with 
their  longer  lines  from  Chicago  to  Dubuque,  as  heretofore  stated, 
would  still  have  to  meet  the  fare  of  the  Chic^o  Great  Western  based 
on  its  shorter  mileage  between  those  points.  It  is  a  more  accurate 
statement,  therefore,  to  say,  not  that  the  Illinois  Central  and  the  Bur- 
lington do  not  reoeive  the  full  bridge  arbitrary  on  their  passenger 
traffic  from  Chici^o  and  other  competitive  points,  but,  as  heretofore 
stated,  that  they  shrink  their  mileage  basis  in  order  to  meet  the  fares 
of  the  short  lines.  li  definitely  appears,  in  fact,  that  the  Illinois 
Central  on  its  books  credits  25  cents  to  the  bridge  company  out  of 
each  fare  collected  by  it  that  involves  a  passage  across  the  bridge. 
We  are  therefore  brought  to  the  question  put  in  issue  by  this 
com{^int  whetiier  the  bridge  toll  exacted  by  the  defendants  is  not 
unreasonable. 

It  is  urged  that  a  bridge  a  mile  long  ought  to  be  regarded  as  simply 
a  mile  of  the  carrier's  track  and  ought  not  to  be  the  foundation  for 
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any  separate  or  higher  charge.  This,  however,  is  not  the  generally 
accepted  view.  By  reason  of  the  great  cost  of  such  structures  a  bridge 
has  been  regarded  more  or  less  generally  as  adding  a  constructive 
mileage  to  the  carrier's  line  for  which  an  additional  charge  n)ay  be  ex- 
acted. Moreover,  bridges  are  ordinarily  built  and  operated  by  separate 
companies,  although  not  infrequently,  as  in  this  case,  the  bridge  com- 
panies are  owned  by  the  carrier  or  carriers  that  use  the  bridge.  As  a 
rule,  the  accounts  of  the  bridge  companies  are  kept  separately  and  the 
rights  of  the  owning  carrier  or  carriers  to  use  the  bridge  and  the  com- 
pensation therefor  are  established  and  controlled,  as  in  this  instance, 
by  formal  contract.  The  compensation  is  ordinarily  fixed  in  the  form 
of  a  definite  toll  per  passenger  and  sometimes  a  more  or  less  definite 
charge  is  assessed  on  freight.  The  carriers  usually  lay  the  burden 
upon  the  traveling  and  shipping  public  by  adding  the  tolls  to  their 
regular  fares  and  rates,  and  these  additional  charges  have  been  recog- 
nized as  valid  by  the  Commission.  Freight  Bureau  of  Oinoinnaii 
Chamber  of  Oommerce  v.  C,  N.  O.  (Sa  T.  P.  Ry.  Oo.^  7  L  C.  C.  Rep., 
180;  Oammercial  Clvi  of  Omaha  v.  C.  <&  N.  IF.  Ry.  Co.,  7  I.  C.  C. 
Rep.,  386.  Moreover,  the  practice  of  making  a  higher  charge  on  ac- 
count of  the  bridge  haul,  besides  being  an  old  one,  seems  to  be  more  or 
less  usual  where  competitive  conditions  admit  of  an  additional  charge. 
An  examination  therefore  of  the  tolls  paid,  in  the  form  of  additional 
or  higher  charges  or  otherwise,  for  bridge  service  in  this  region  and 
elsewhere  throughout  the  country  will  throw  some  light  upon  the 
charges  exacted  by  these  defendants  and  is  the  most  obvious  test  of 
its  reasonableness. 

Such  an  investigation  has  been  made  with  som^care,  and  it  reveals 
the  fact  that  there  is  no  general  rule  with  respect  to  the  bridge  arbi- 
traries.  In  many  cases  the  bridge  toll  includes  the  transportation, 
while  in  other  cases  an.  additional  charge  for  the  transportation  over 
the  bridge  upon  the  regular  mileage  basis  is  added  to  the  toll.  This 
is  the  cas6  here  with  the  Chicago  Great  Western,  which,  as  stated,  is 
the  short  line  between  Chicago  and  Dubuque;  and  we  understand  this 
to  be  the  case  with  the  short  lines  between  Dubuque  and  competitive 
points  west  of  Chicago.  It  is  also  the  case  with  the  fares  of  the 
defendants  from  all  noncompetitive  points.  In  all  such  caaes^  the 
defendants  here  exact  a  bridge  toll  of  25  cents  per  passenger,  and  also 
collect  the  usual  mileage  rate  for  the  distance  covered  by  the  bridge, 
its  approaches,  and  tracks;  this  makes  a  total  charge  of  approximately 
SO  cents  per  passenger  for  the  carriage  across  the  river.  Some  of  the 
bridges  are  of  greater  length  than  the  Dubuque  bridge  and  have  longer 
approaches,  while  other^/are  shorter  and  have  shorter  approaches. 
The  charge  for  a  passage  over  several  of  them  is  as  much  as  50  cents. 
The  more  usual  toll  is  25  cents,  to  which  in  about  half  the  instances 
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examined  the  mileage  rate  is  added.  Testing  the  charge  of  25  cents 
for  passage  over  this  bridge  with  the  tolls  exacted  for  passage  over 
other  bridges  we  find  it  not  unreasonable.  And  without  laying  down 
any  principle  for  application  elsewhere  but  confining  our  ruling  to 
the  Dubuque  bridge,  we  are  not  prepared  to  say  on  this  record  that 
the  addition  to  the  bridge  toll  of  the  usual  mileage  fare  on  passenger 
trafiic  to  and  from  noncompetitive  points  is  unreasonable.  Viewing 
the  situation  from  the  standpoint  of  all  the  lines  using  the  bridge  we 
see  no  justification  for  the  very  extensive  disturbance  of  the  passenger 
schedules  in  effect  in  this  region  that  would  follow  a  finding  in  con- 
formity with  the  i»uyer  of  the  petition. 

There  remains  for  consideration  the  question  of  the  local  fares  for 
the  carriage  of  passengers  between  Dubuque  and  East  Dubuque. 
The  record  shows  that  the  bridge  is  not  a  convenient  avenue  for  pas- 
sage by  rail  between  the  two  places,  and  that  on  the  average  not  more 
than  ten  tickets  per  month  have  been  sold  by  the  Illinois  Central  Bail- 
road  Company  locally  between  the  two  points.  _  Its  station  in  Dubuque 
is  remote  from  the  business  district  of  the  city.  Near  tiie  railroad 
bridge  is  a  footbridge  built  by  an  iiklependent  and  private  company 
which  has  no  tracks  of  any  kind.  During  the  fiscal  year  ending  May 
1,  1909,  as  we  are  advised,  91,616  round-trip  foot-passenger  tickets 
were  sold  across  this  bridge,  the  round-trip  fare  being  5  cents.  Dur* 
ing  the  smnmer  months  a  ferry  carries  passengers  across  tiie  river  for 
5  cents,  running  every  fifteen  minutes.  Under  these  circumstances 
we  are  not  inclined  to  disturb  the  local  fare  between  the  two  points. 

The  complaint  must  be  dismissed  and  it  will  be  so  ordered. 
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No.  2528. 

TRUCK  GROWERS  ASSOCIATION   OF  CHARLESTON  DIS- 
TRICT, CHARLESTON,  8.  C, 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


SubmiUed  May  4,  WO.    Deddtd  February  IS,  1911. 


1.  Rates  on  potatoes,  cabbages,  and  vegetables,  n.o.8.,  from  Qiarleston,  S.  C,  to 
New  York,  Boston,  Philadelphia,  Baltimore,  and  other  northern  markets  found 
not  to  be  unreasonable  in  themselves  or  when  compared  with  the  water-com- 
pelled rates  on  the  same  commodities  from  Norfolk  and  producing  points  in 
that  district.  ^ 

t.  Rates  from  the  same  points  of  origin  to  the  same  destinations  found  not  to  be  out  ol 
line  with  the  current  rates  on  the  same  commodities  from  Florida  points;  the 
control  of  these  markets  enjoyed  by  Florida  growers  shown  to  be  due  not  to 
rates  but  to  climatic  and  other  conditions. 

George  F.  von  KolnHz  for  complainant. 

Ed.  Baxter  and  R.  WdUon  Moore  for  Atlantic  Coast  line  Railroad 
Company;  Southern  Railway  Company;  Richmond,  Fredericksburg 
&  Potomac  Railroad  Company;  and  Washington  Southern  Railway 
Company. 

FranJc  W.  GvxUhmey  for  Southern  Railway  Company. 

Repobt  of  the  Commission. 

Harlan,  Commissioner: 

The  complainant  association,  composed  of  farmers  and  planters 

in  what  is  known  as  the  Charleston  district,  in  the  state  of  South 

Carolina,  alleges  that  the  package  and  carload  rates  exacted  by  the 

defendants  on  cabbages,  potatoes,  beans,  peas,  and  cucumbers  from 

shipping  points  in  that  district  to  points  in  the  states  of  Virginia, 

Maryland,  Pennsylvania,  New  Jersey,  New  York,  Massachusetts, 

and  the  District  of  Columbia  are  \mjust  and  unreasonable.    It  is 

also  alleged  that  the  rates  from  Charleston  to  the  same  destinations  are 

unduly  discrimir^tory  when  compared  with  the  rates  from  shipping 

points  in  the  states  of  Qeoigia,  Oklahoma,  Texas,  California,  and 

especially  when  compared  with  rates  from  points  in  Florida,  and  from 

Norfolk,  in  the  state  of  Virginia.    Although  the  rate  on  lettuce  is 
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also  atta^ed  in  the.  c<»nplaint  that  contentkm  was  entirely  aban- 
doned on  the  argument,  as  was  also  the  ccmiplaint  against  the  cur- 
rent refrigeration  charges  on  this  traffic.  The  rates  from  points 
in  Georgia,  Oklahoma,  Texas,  and  Califomia  were  also  abandoned 
on  the  argument  as  a  basis  for  testing  the  Charleston  rates. 

While  the  rates  oompldned  of  are  those  from  Charleston  proper 
and  points  in  the  Charleston  district  to  various  destinations,  we  shall, 
for  the  purposes  of  this  report,  confine  our  attention  to  the  rates 
from  Charleston  to  New  York  City,  such  shipments  being  in  every 
way  fairly  typical  of  this  traffic.  At  the  time  the  complaint  was 
filed  these  rates  were  as  follows: 

Potatoes,  per  standard  battel  (at  barrel  crate,  estimated  weight  185  pounds: 

Oarloada i 55 

Less  than  carioads..... 58 

Cabbages,  per  standard  barrel  or  barrel  crate,  estimated  weight  120  pounds: 

Carloads 55 

Less  than  carloads 5S 

Vegetables,  n.  o.  s.,  pet  bushel  box  or  package,  estimated  weight  50  pounds: 

Any  quantity 80 

The  prayer  of  the  petition  is  that  rates  may  be  established,  to 
New  York  Qty,  for  example,  on  the  foUowing  maximum  basis: 

OiMages percrate.l    88 

PoCaloes .....X>er barrel..    58 

Beansy  peas,  cucumbeni  etc ^ .'..per  basket..    28 

At  the  hearing  much  testimony  was  offered  tending  to  show  the 
keen  competition  that  exists  between  the  yegetable  producing  sec 
tions  of  Florida  and  in  the  territories  surrounding  Charleston  and 
Norfolk.  As  one  of  the  witnesses  expressed  it,  Florida  and  Norfolk 
are  the  '' nightmares"  of  the  Charleston  growers.  Florida  cabbages 
enter  the  market  early  in  January.  Cabbage  shipments  from 
Charleston  commence  the  latter  part  of  March,  and  from  Norfolk 
about  the  second  week  of  May.  By  getting  into  the  markets  so 
nmch  earlier  Florida  is  not  only  enabled  to  avoid  competition/ but, 
being  practically  the  only  source  of  supply,  it  can  demand  and 
secure  high  prices  for  its  crops.  It  is  said  that  it  eyen  finds  it 
profitable  to  ship  after  Charleston  has  commenced  to  ship.  Nor- 
folk, on  the  other  hand,  gets  into  the  markets  only  a  short  time 
later  than  Charleston.  But  it  enjoys  a  very  material  advantage 
over  Charleston  in  its  proximity  to  points  of  great  consumption 
as  weXL  as  in  its  substantially  lower  rates.  The  difficulty  with 
Cbarleeton  is  that,  lying  between  the  two  competing  produdng 
districts,  it  is  never  able  to  gain  complete  control^of  the  markets  as 
is  the  case  both  with  Florida  and  with  Norfolk.  Its  shipping  season 
is  practically  confined  to  the  period  between  the  latter  part  of  March 
and  the  first  ten  days  of  May.    By  May  10  shipments  from  Norfolk 
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commence  to  move  and  Charleston  is  practically  put  out  of  the 
mai^ets.  One  witness  states  that  in  1909  he  plowed  under  10,000 
crates  of  cabbages  for  the  reason  that  he  was  '' unable  to  get  the 
freight  out  because  Norfolk  was  in/'  It  is  said  that  fully  one-half 
of  the  cabbage  crop  of  Charleston,  shipped  at  the  5&-cent  rate,  must 
meet  in  the  northern  and  eastern  markets  the  competition  of  cab- 
bages shipped  from  Norfolk  at  the  18-cent  rate.  The  shipping 
season  for  beans  starts  from  Charleston  early  in  May  and  lasts  only 
10  or  16  days,  not  because  there  are  no  more  beans  to  ship,  but 
because,  by  reason  of  the  competition  north  of  Charleston,  it  is  no 
longer  profitable  to  ship  them. 

While  the  competition  of  the  Florida  traffic  was  discussed  at 
some  length  on  the  hearing  it  was  not  pressed  on  the  argument. 
Among  the  exhibits  filed  by  the  defendants  was  a  table  of  rates 
applying  on  vegetables  from  representative  shipping  points  in 
florida,  indicating,  notwithstanding  the  longer  distance,  that  the 
rate  per  ton  per  mile  from  points  in  Florida  is  in  many  instances 
higher  than  the  rate  per  ton  per  mile  from  Charleston  and  points  in 
that  district.  It  will  be  remembered  that  the  through  rates  from 
Florida  points  are  made  up  of  the  rate  to  a  basing  point,  such  as 
Jacksonville,  plus  the  rate  from  the  latter  point  to  destination. 
The  through  rate  on  potatoes  thus  made  up  from  Ocala,  for  ezanq>le, 
a  point  in  Florida  1,074  miles  from  New  York,  is  shown  to  yield  a  ton- 
mile  rate  of  1  bent,  while  the  rate  from  Meggetts,  a  point  in  the 
Chariest(Mi  district  762  miles  from  New  York,  is  on  the  basis  of  8.6 
mills  per  ton  per  mile.  Ccmiparing  the  rate  from  Charleston  with 
that  from  Jackscmville,  both  being  baaing  points,  it  appears  that  the 
per-ton-per-mile  rate  from  Charleston  is  8  mills,  while  that  from 
Jacksonville  is  8.6  mills.  According  to  this  table  the  Florida  cab> 
bage  rates,  as  well  as  the  rates  on  vegetables,  also  yield  a  rate 
per  ton  per  mile  higher  for  the  longer  haul  than  the  ton-mile  rate 
from  Charleston  for  a  substantially  shorter  haul.  When  tested, 
therefore,  by  the  Florida  rates  as  shown  on  the  exhibit  in  ques- 
tion we  find  it  difficult  to  see  on  what  grounds  the  Charleston 
rates  may  be  condemned;  and  that  apparently  was  the  view  of  the 
complainants  at  the  conclusion  of  the  hearing,  for,  as  stated,  the 
Florida  rates  were  not  strongly  urged  on  the  argument  as  a  basis 
for  a  reduction  in  the  Charleston  rates.  The  present  any-quantity 
rates  on  vegetables  from  Florida  points  were  examined  in  Florida 
FruU  cfe  Veg^hle  Shippers'  Protective  Aeao.  v.  A.  C.  L.  B.  B.  Co., 
14 1.  C.  C.  Rep.,  476,  and  found  by  the  Commission  not  to  be  unreason- 
able, although  the  carload  rates  there  recommended  were  not  put  in 
effect  until  the  carriers  were  so  ordered  in  Florida  Fruit  <b  Vegeiahle 
Shippers'  Protective  Asso.  r.A.  C.  L.  B.  B.  Co.,  17  I.  C.  C.  Rep.,  662. 
The  rates  from  Charleston  and  points  in  the  Charleston  district  cmi 
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not  be  adjusted  on  a  lower  basis/  as  we  understand  their  present 
general  relation  to  the  Florida  rates^  without  also  readjusting  the 
latter  rates  and  revising  the  conclusions  reached  in  the  cases  last 
mentioned.  We  are  advised  on  thb  record  of  no  reason  for  think- 
ing that  any  mistake  was  made  in  those  cases^  and  certainly  it  will 
not  be  contended  in  this  proceeding  that  the  present  relation  of 
rates  as  between  Charleston  points  and  Florida  points  is  preju- 
dicial to  the  Charleston  growers  imless  we  are  expected  so  to  adjust 
the  Charleston  rates  as  to  overcome  the  natural  advantages  that  the 
Florida  growers  have  in  cUmatic  and  other  conditions. 

The  competition  of  Norfolk  and  the  adjacent  territory  is  apparently 
much  more  severe  than  the  competition  that  the  Charleston  growers 
meet  from  the  producing  districts  in  Florida.  The  advantage  that 
Norfolk  enjoys  in  reaching  the  markets  has  been  partially  explained 
in  what  has  been  already  said.  There  are  some  other  facts,  however, 
that  should  be  mentioned : 

It  a{)pears  that  notwithstanding  its  materially  shorter  haul  the  rate 
per  ton  per  mile  on  these  commodities  from  Norfolk  is  substantially 
less  than  thd  rate  per  ton  per  mile  from  Charleston,  contrary  to  the 
general  rule  that  the  longer  haul  ought  to  yield  lower  rates  per  ton 
per  mile.    This  is  due,  however,  to  the  special  conditions  that  sur- 
round the  traffic  when  moving  from  Norfolk.    In  addition  to  the 
adaptabiUty  of  the  soil  to  an  extensive  production  of  vegetables, 
the  proximity  of  the  Norfolk  truck  farms  to  Richmond,  Washington, 
Philadelphia,  and  New  York,  as  well  as  its  excellent  water  service 
to  those  points,  have  servdd  to  make  it  an  important  shipping  center 
for  vegetables.    The  great  bulk  of  the  vegetable  traffic  from  Norfolk 
and  adjacent  territory  moves  by  water.    It  is  said,  in  fact,  that 
v^etables  shipped  from  Norfolk  by  steamship  reach  New  York 
in  about  the  same  length  of  time  as  those  shipped  by  rail  from  Charles- 
ton. And  this  actual  water  competition  undoubtedly  controls  the  Nor- 
folk all-rail  rates  to  the  eastern  markets.    Charleston,  on  the  other 
hand,  seems  not  to  enjoy  the  benefit  of  any  strong  competition  by  water 
to  the  markets  in  question.    Potatoes  are  less  perishable  than  many 
other  vegetables,  and  there  is  an  occasional  movement  by  steam- 
ship to  New  York.    The  record  shows  that  they  can  be  moved 
satisfactorily  in  that  way.    But  the  Clyde  line  recently  handled  some 
cabbages  to  New  York,  and  they  are  said  to  have  arrived  in  impaired 
condition.    Apparently  the  water  service  on  cabbages  is  not  gen- 
erally regarded  as  satisfactory  from  Charleston,  and  according  to  the 
record  now  before  us  few  vegetables  other  than  potatoes  seem  to 
move  in  that  way  from  Charleston  to  any  of  these  markets.    Just 
why  this  should  be  the  case  is  not  clear,  for  it  is  our  understanding 
that  the  coarser  vegetables  sometimes  move  by  water  to  New  York 
and  other  northern  markets — even  from  Florida.    Nevertheless  it 
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definitely  appears  that  such  water  traffic  as  does  exist  from  Charles^ 
ton  is  not  extensive  enough  to  affect  the  all-rail  rates  on  any  of 
these  vegetables  except  potatoes.  The  explanation  suggested  on  the 
argument  was  that  the  Clyde  Line  maintains  no  market  on  its  New 
York  wharf,  and  cargoes  of  vegetables  moving  by  that  line  would 
therefore  have  to  be  trucked  from  its  pier  to  one  of  the  produce 
markets,  a  difficulty  that  the  water  lines  from  Norfolk  seem  to  have 
avoided. 

It  is  clear,  therefore,  that  the  Charleston  rates  on  cabbages,  beans, 
and  other  produce  can  not  properly  be  tested  by  a  comparison  with 
the  rail  rates  from  Norfolk,  which  are  controlled,  as  we  have  seen, 
by  the  active  competition  of  carriers  by  water. 

The  relation  of  the  rates. on  cabbages  and  potatoes  moving  from 
Charleston  was  discussed  at  some  length  on  the  argument  as  well  as 
on  the  hearing.  Both  commodities  take  the  same  rate  per  package 
from  that  point,  while  from  Norfolk  the  rate  per  package  on  cab- 
bages to  New  York  is  substantially  lower  than  the  rate  on  potatoes* 
It  was  urged  that  a  similar  relation  of  rates  as  between  cabbages  and 
potatoes  should  obtain  from  Charleston,  and  under  ordinary  circum- 
stances there  would  be  some  force  in  the  contention.  The  defendants, 
however,  assert  that  the  Charleston  potato  rate  is  a  water-compdled 
rate,  and  that  a  higher  all-rail  rate  would  div^  the  traffic  to  the 
water  lines.  And  this  view  of  the  matter  seems  to  be  justified  by  the 
fact,  heretofore  alluded  to,  that  potatoes  may  be  shipped  success- 
fully by  water,  and  the  further  fact  that  they  occasionally  actually 
move  to  the  northern  markets  in  that  way. 

Another  point  earnestly  urged  upon  our  attention  by  the  com- 
plainant was  that  the  rates  in  question  are  unreasonable  when  con- 
sidered from  the  standpoint  of  the  value  of  the  commodities  and 
the  profits  of  those  who  cultivate  them.  In  support  of  this  con^* 
tention  much  testimony  was  offered  tending  to  show  the  average 
prices  of  these  vegetables  in  the  New  York  market.  But  particular 
stress  was  laid  upon  an  exhibit  offered  by  one  of  the  Charleston 
planters  showing  that  his  net  profits  for  1908  were  $16  an  acre, 
while  the  gross  charges  paid  by  him  to  the  railroads  for  getting  his 
produce  to  market  amounted  to  $60  an  acre.  For  the  following 
year  his  net  profits  seemed  to  have  been  the  same,  while  the  freight 
charges  paid  by  him  to  the  carriers  are  put  at  $63  an  acre.  The  same 
exhibit  shows  that  while  the  witness  lost  $40  an  acre  on  30  acres  of 
land  planted  to  cabbages  in  1908,  he  made  a  net  profit  of  $19  an  acre 
on  42  acres  planted  to  cabbages  in  the  following  year.  For  1908  his 
net  profit  on  beans  was  but  $3  an  acre,  while  for  the  following  year 
his  beans  yielded  him  a  net  profit  of  $52  an  acre.  During  1908  and 
1909  he  made  no  money  on  peas,  but  he  assigned  this  result,  not  to 
the  rates  demanded  by  the  carriers,  but  to  the  extensive  competition 
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of  the  planters  of  peas  at  Beaufort,  in  the  state  of  South  Can)lma. 
The  record  also  contains  much  information  as  to  the  effect  on  the 
crops  of  the  character  and  richness  of  the  soil,  the  methods  of  cul- 
tivation, and  the  amouAt  of  fertilizer  that  is  used.    Weather  condi- 
tions also  play  a  no  small  part  in  the  results  accruing  from  the  labors 
of  the  planters.    It  iq)pears  that  in  1908  an  extensive  rainfall  seri- 
ously sheeted  the  cabbage  crop  of  the  Charleston  district,  while  in 
1909  frosts  .destroyed  about  one-sixth  of  the  lettuce  crop.    Cucum- 
bers are  often  entirely  destroyed  by  blight.    One  witness  stated  that 
he  had  not  had  a  full  crop  for  five  years.    But  even  when  all  these 
conditions  are  favorable  and  a  bountiful  crop  is  produced  the  diffi- 
culties of  the  planters  are  not  ended.    The  markets  are  not  infre- 
quently glutted  by  produce  from  other  quarters  and  losses  result. 
There  is  sometimes  also  an  overproduction  in  a  particular  district. 
In  1908,  for  example,  more  cabbages  were  piroduced  in  the  Charleston 
district  than  could  be  disposed  of  to  advantage,  in  consequence  of 
which  it  was  agreed  by  the  planters  to  reduce  the  cabbage  acreage 
for  the  following  year  by  one-fourth. 

All  this  testimony  was  introduced  in  order  to  show  the  conditions 
affecting  the  profits  of  the  planters  and  in  support  of  a  theory,  running 
through  the  examination  of  the  witnesses  by  counsel  for  the  com- 
plainant and  commented  on  in  his  argument,  that  the  rates  are  too 
high  when  considered  in  the  light  of  the  net  returns  to  the  planters 
of  the  Charleston  district.  After  referrii^  to  the  keen  competition 
met  from  Norfolk  and  Flcmda  and  to  the  malarial  and  other  im- 
wholesome  conditions  existing  in  the  Charleston  district,  counsel, 
speaking  of  the  complainants,  says  in  his  brief: 

It  is  of  eztremd  importance  that  ftuuUties  and  nttes  ahould  be  famished  which  will 
enable  them  to  dispose  of  their  product  with  some  slight  degree  of  profit  to  repay  them 
for  the  expenditure  of  capital  and  labor  and  risk  of  health  which  they  are  compelled 
to  undergo. 

Matters  of  this  kind,  while  su^estive  and  worthy  of  consideration, 
are  by  no  means  controlling,  as  the  Commission  has  taken  occasion  to 
say  in  several  contested  cases.  In  Florida  FruU  db  Vegetable  Ship- 
pers^ Protective  Asso.  v.  A.  0.  L.  R,  R,  Co.,  17 1.  C.  C.  Rep.,  662,  it  was 

said: 

The  position  of  the  growers  is  that  such  rates  shcmld  be  established  as  wiU  permit 
them  to  market  their  products  at  a  reasonable  profit.  No  such  test  of  the  justness  of  a 
transportation  charge  can  be  admitted. 

Much  other  testimony  appears  of  record  which  it  will  not  be 

necessaiy  to  consider  here  in  detaiL    Exhibits  were  filed  by  the 

drfendants  showing  among  other  things  that  their  carload  earnings 

(m  this  traffic  from  Charleston  are  by  no  means  excessive;  the 

ayerage  on  all  shipments  to  eastern  cities  in  1909  is  i^wn  to  have 

been,  for  March  $60.61,  April  $71.76,  May  Sd6.70,  and  June  S69.64. 
2»tC.aBepb 
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The  perishable  nature  of  the  traffic  requires  dispatch  in  its  move- 
ment,  regardless  of  the  quantity  ready  to  be  carried.  It  is  asserted 
that  shipments  of  6,000  pounds  and  even  less  are  frequently  for- 
warded to  New  York,  on  which  the  total  carload  earnings  do  not 
exceed  $25  or  $30.  A  record  was  found  of  one  carload  moving  in 
1909  that  contained  but  3,675  pounds  of  cucumbers,  yielding  a  tgtal 
revenue  when  laid  down  in  New  York  of  $17.15.  The  total  revenue 
on  another  car  was  but  $21.75. 

After  a  careful  consideration  of  the  whole  record  and  testing  the 
Charleston  rates  by  the  conditions  that  surround  the  traffic,  as  well 
as  by  the  rates  and  conditions  surroimding  the  traffic  from  Florida 
and  Norfolk,  we  have  been  imable  to  see  that  there  are  just  groxmds 
for  disturbing  the  present  adjustment.  The  largest  vegetable  grower 
in  the  Charleston  territory,  when  questioned  at  the  hearing,  frankly 
said  that  the  rates,  in  his  judgment,  did  not  interfere  with  the  success- 
ful growing  of  v^etables  so  much  as  did  the  poor  service  of  the 
roads.  He  admitted,  however,  that  the  service  had  improved,  and 
other  witnesses  showed  that  large  expenditures  had  been  made  by 
the  principal  defendant  in  order  to  give  the  growers  of  the  Charleston 
district  an  adequate  and  prompt  movement  of  their  oroducts  to  the 
markets. 

Pending  the  hearing  of  this  proceeding  the  defendant  carriers 
readjusted  their  rates  on  vegetables,  n.  o.  s.,  and  in  place  of  the 
any-^uantity  rates  theretofore  in  effect  estabUshed  carload  and  less- 
than-carload  rates,  the  latter  rates  involving  a  sUght  increase  over 
the  former  any-quantity  rates.  Some  evidence  was  offered  tending 
to  show  that  the  withdrawal  of  the  any-quantity  rates  makes  a 
material  difference  to  the  shippers,  but  we  do  not  find  of  record  a 
sufficient  basis  on  idiich  to  enter  an  order  in  that  respect.  The 
complaint  will  be  dismissed,  but  should  the  actual  experience  of 
the  growers  under  this  adjustment  of  carload  and  less-than-carload 
rates  on  vegetables,  n.  o.  s.,  lead  them  to  the  conclusion  at  the  end  of 
the  i»*esent  shipping  season  that  they  do  not  give  satisfactory  results 
the  matter  may  be  brought  to  our  attention  by  a  supplemental  peti- 
tion herein  accompanied  by  a  motion  to  reopen  the  record  with 
respect  to  that  phase  of  the  present  rate  situation.  It  may  be  added 
here  that  in  RdSbroad  C&mmiisioners  of  Florida  v.  A.  C.  L,  R.  R.  Co., 
Docket  No.  3808,  now  pending,  the  gathering  rates  on  vegetables 
from  producing  points  in  Florida  to  Jacksonville  and  other  basing 
points  are  attacked  as  unreasonable.  Should  any  action  be  taken 
in  that  case  resulting  in  rates  that  appear  to  this  complainant  and  to 
its  members  to  be  prejudicial  to  the  Charleston  growers  when  com- 
pared with  the  rates  exacted  of  them  Hie  facts  may  be  called  to  our 
attention  upon  a  petition  to  reopen  this  proceeding. 

An  order  will  be  entered  in  conformity  herewith* 
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No.  2895. 
W.  F.  MAXWELL 

V. 

WICHITA  FALLS  ft  NORTHWESTERN  RAH-WAT  COM- 

PAN  Y  ET  AL. 


Suhmitted  January  10,  1911.    Decided  February  ISf  1911. 


Bates  of  6i  cents  per  100  pounds  on  house  blocking,  Burkbumett,  Tex.,  to  Devol, 
Okla.,  and  11  cents  per  100  pounds  on  toice  posts,  Devol,  Okla.,  to  Olnaj, 
Tex.,  found  unreasonable  in  so  far  as  they  exceeded,  respectlyely,  8i  cents 
and  7  cents.    Reparation  awarded. 

W.  F.  MawweU  for  complainant  in  perscm. 
C  L.  Fantame  for  defendants. 

Report  of  ths  Commission. 

By  the  G)mmission  : 

Complainant  is  engaged  at  Randolph,  Tex.,  in  shipping  forest 
products.  His  petition,  filed  October  11, 1909,  alleges  that  unreason- 
able charges  were  exacted  by  defendants  for  the  transportation  of  a 
carload  of  house  blocking  from  Burkbumett,  Tex.,  to  Devol,  Okla., 
and  of  a  carload  of  rough  fence  posts  from  Devol  to  Olney,  Tex. 
Reparation  is*  asked. 

On  February  9,  1909,  complainant  shipped  a  carload  of  house 
blocking,  weighing  37,300  pounds,  from  Burkbumett  to  Devol,  a 
distance  of  7.4  miles.  The  commodity  in  question  consists  of  posts 
of  short  lengths  used  as  pillars  to  support  small  frame  houses.  De- 
fendants had  no  specific  rate  on  house  blocking,  but  under  the  so- 
called  analogous  article  rule  of  Western  Classification  they  applied 
their  lumber  rate  of  6|  cents  per  100  pounds,  and  collected  total 
freight  charges  in  the  sum  of  $24.25.  A  specific  commodity  rate  of 
3}  cents,  Burkbumett  to  Devol,  was  established  June  6, 1909,  and  is 
still  maintained.  Complainant  asks  reparation  upon  basis  of  the 
present  commodity  rate.  Defendants  deny  that  the  rate  assessed  was 
unreasonable  and  resist  the  application  for  reparation. 
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Complainant  calls  attention  to  the  fact  that  at  the  time  his  ship- 
ment moved  defendants  maintained  a  commodity  rate  of  3^  cents 
from  Burkbumett  tO"  Devol  on  rough  fence  posts.  The  SJ-cent  rate 
on  rough  fence  posts  was  established  June  2,  1908,  and  maintained 
until  October  24,  1910.  On  the  latter  date  the  commodity  rate  was 
canceled  and  superseded  by  the  class  D  rate  of  6  cents. 

The  Commission  has  repeatedly  announced  that  the  voluntary 
reduction  of  a  rate  is  not  of  itself  evidence  of  the  unreasonableness 
of  the  rate  so  changed.  But  the  facts  of  record  are  such  that  the 
rates  here  examined  do  not  fall  within  this  rule.  No  specific  rate  was 
in  force  when  the  shipment  moved,  and  as  soon  as  practicable,  after 
that  defect  was  lurought  to  the  attention  of  def endatits'  offioers,  they 
established  a  rate  of  3^  cents,  which  they  still  maintain.  Under  the 
circumstances  it  is  fair  to  assume  that  the  rate  so  established  and 
maintained  affords  just  compensation  to  the  carriers.  We  find  that 
the  rate  of  C^  cents  was  unreasonable,  in  so  far  as  it  exceeded  3^  cents, 
dnd  that  complainant  is  entitled  to  reparation  in  the  sum  of  $11.20, 
with  interest  from  February  9,  1909. 

On  February  19, 1909,  comf^ainant  shipped  from  Devol,  Okla.,  to 
Olney,  Tex.,  over  defendants'  lines,  a  carload  of  rough  fence  posts, 
50,500  pounds  in  weight,  which  had  previously  been  shipped  from 
Tushka,  Okla.  A  rate  of  11  c^its  wa^  assessed  for  the  movement 
from  Devol  to  Olney,  and  total  charges  collected  in  the  sum  of  $56.55. 
It  is  alleged  that  the  11-cent  rate  was  unreasonable  to  the  extent  of 
4  cents  per  100  poimda 

An  examination  of  the  tariffs  on  file  fails  to  disclose  lawful  author^ 
ity  for  application  of  the  11-cent  rate,  or  any  other  rate,  to  the  move- 
ment from  Devol  to  Olney.  No  through  class  or  ccnnmodity  rateiwas 
in  force  at  time  of  shipment,  and  none  appears  to  have  been  law- 
fully established  until  April  26,  1910,  when  a  commodity  rate  of 
11  cents  on  fence  posts,  Devol  to  Olney,  was  made  effective.  On 
October  24,  1910,  the  11-cent  conmiodity  rate  was  superseded  by  a 
class  rate  of  20  cents.  Defendants  admit  that  the  11-cent  rate  upon 
complainant's  shipment  was  made  up  in  part  by  use  of  the  Texas 
railroad  commission  tariff,  which  had  not  been  filed  with  Ons  Com- 
mission. ITierefore  the  conclusion  is  imavoidable  that,  by  the  car- 
riage of  traffic  in  respect  of  which  no  rate  had  been  published  and 
filed,  defendants  unlawfully  engaged  in  interstate  transportation; 
but,  as  announced  in  Memphis  Freight  Bureau,  v.  K.  C.  8.  By.  Co^ 
17  I.  C.  C.  Rep.,  90,  where  a  transportation  service  has  been  ren- 
dered, for  which  no  tariff  authority  whatever  exists,  and  where  the 
shipper  has  paid  the  sum  claimed  by  the  carrier  for  that  service,  the 
Commission  has  jurisdiction  to  determine  the  reasonable  charge  for 
the  service,  and  to  order  repajrment  of  the  amount  in  excess  thereof 

collected  by  the  carrier. 
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The  distance  from  Devol  to  Olney  is  65  miles.  For  the  haul  from 
Tushka  to  Devol,  312  miles,  a  rate  of  11}  cents  was  collected.  Con- 
temporaneously, defendants  maintained  a  rate  of  S^  cents  on  fence 
posts,  Frederi^,  OUa.,  to  Burkbumett,  Tex.,  a  distance  of  37  miles. 
Upon  consideration  of  all  the  facts  disclosed  by  our  investigation  we 
find  that  the  11-cent  rate  was,  and  the  present  20-cent  rate  is,  im- 
reasonable  for  the  comparatively  short  haul  of  65  miles,  and  ^at  a 
rate  of  7  cents  was  a  reasonable  rate  when  the  shipment  moved  and 
will  be  a  reasonable  rate  in  the  future  for  the  transportation  of  fence 
posts  in  eaiioads  from  Devol  to  CHn^y.  We  find,  further,  that  com- 
plainant is  entitled  to  reparation  in  the  sum  of  $20.20,  with  interest 
from  February  20, 1909.   An  order  will  be  entered  accordingly. 
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Ka  2888. 
FEDERAL  SUGAR  REFINING  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


Buhndtied  Aprtt  IS,  1910.    Decided  December  5, 191(L 


1.  A  carrier  is  not  warranted  under  section  16  of  the  act  in  making  an  allow- 

ance to  one  shipper  who  provides  a  facility  and  performs  a  service  in  the 
transportation  of  his  own  property,  while  refusing  a  similar  allowance 
to  another  shipper,  competing  in  the  same  markets  and  In  the  same  line 
of  hnslness,  who  provides  a  similar  fitcility  and  performs  the  same  service 
in  the  transportation  of  his  property. 

2.  The  allowances  paid  by  the  defendants  on  the  sugar  brought  by  Arbuckle 

Brothers  on  floats  and  lighters  to  their  regular  freight  stations  on  the 
Jersey  shore,  no  allowances  being  paid  to  complainant  on  sugar  brought 
by  it  Qn  lighters  to  the  same  stations,  result  in  inequalities,  preferences, 
and  discriminations  and  are  unduly  prejudicial  to  the  complainant  as  a 
shipper  over  the  defendanti^  lines  in  competition  with  Arbuckle  Brothers 
in  the  same  markets. 

8.  The  fact  that  Arbuckle  Brothers  operate  their  dock  in  Brooklyn  as  a  terminal 
for  the  defendants  does  not  Justi^  an  allowance  to  th^n'  for  lightering 
their  sugar  to  the  regular  stations  of  the  defendants  on  the  Jersey  shore 
■0  long  as  an  allowance  to  the  complainant  for  lightering  its  sugar  to  the 
same  stations  from  Pier  24  is  refused. 

4.  A  receiving  station  operated  f6r  carriers  by  a  competitor  in  the  sameiine  of 
business  is  not  a  reasonable  facility  of  transportation  to  offer  a  shipper. 

Ernest  A.  Bigelow  for  complainant. 

H.  A.  Taylor,  Douglas  Swift,  and  Edgar  H.  Boles  for  defendants. 

Repobt  of  thb  Commissiok. 

Hablak,  Commissioner: 

The  general  facts  inyolyed  in  this  controversy  were  first  bron^t 
to  our  attention  in  a  proceeding  under  the  same  title  reported  in  17 
L  C.  C.  Rep.,  at  p.  40,  where  the  Commission  was  divided,  one 
member  supporting  the  order  then  entered  on  the  special  grounds 
explained  in  his  concurring  opinion,  while  three  members  joined  in 
a  dissenting  opinion.  This  comprint,  presented  not  as  a  supplemental 
petition  in  the  first  proceeding,  but  as  an  original  complaint,  comes 
before  us  on  an  additional  record  and  upon  a  new  state  of  facts.    We 
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are  also  asked  in  this  oonnection  to  consider  a  petition  for  a  rehearing 
of  the  former  complaint. 

A  careful  examination  of  the  report  of  the  majority  in  the  original 
case  and  of  the  concurring  and  dissenting  opinions  will  conduce  to  a 
more  accurate  understanding  of  the  case  as  well  as  the  grounds  on 
which  were  based  the  divergent  views  entertained  in  the  Commissicm 
up<m  the  facts  then  before  us.  In  disposing,  however,  of  this  new 
complaint  it  is  our  purpose  to  state  the  facts  as  they  now  appear  and 
to  consider  the  case  de  novo  and  upon  the  record  as  it  now  stands. 

Among  the  several  corporations  and  copartnerships  engaged  in  the 
refining  of  sugar  in  and  about  the  harbor  of  New  York  City  the  only 
ones  that  we  are  concerned  with  at  this  time  are  the  complainant  and 
a  copartnership  widely  known  as  Arbuckle  Brothers,  which  owns  an 
extensive  property  at  the  foot  of  Bridge  street  in  the  city  of  Brook- 
lyn having  a  frontage  of  1,200  feet  on  East  River  and  locally  known 
among  the  shippers  that  use  it  as  the  Jay  Street  terminsd  of  the 
defendants.  Under  a  contract  with  the  defendant  carriers  Arbuckle 
Brothers  operate  the  property  as  a  freight  station  for  the  defendants. 
For  that  use  of  the  dock,  and  for  their  services  in  conducting  it  as  a 
freight  station  and  in  floating  and  lightering  shipments  between  the 
dock  and  the  regular  terminals  of  the  defendants  in  Jersey  City, 
Arbuckle  Brothers  receive  from  the  defendants  allowances  ranging 
from  3  to  4^  cents  per  100  pounds  on  all  merchandise  passing  through 
the  terminal,  whether  inbound  or  outbound.  The  floats  and  barges 
used  in  this  service  are  owned  by  Arbuckle  Brothers  and  all  perscms 
employed  in  the  handling  of  the  freight,  on  the  water  as  well  as  on 
the  dock,  are  on  the  pay  rolls  of  that  firm. 

The  property  immediately  adjoining  the  dock  property  is  also 
owned  by  Arbuckle  Brothers,  and  on  it  they  have  erected  a  large 
sugar-refining  plant.  No  less  than  one-third  of  all  the  merchandise 
handled  throu^  the  dock  by  Arbuckle  Brothers  in  their  capacity, 
as  is  here  ccmtended,  as  agents  of  the  defendants,  is  sugar  manu- 
&ctured  and  owned  by  Arbuckle  Brothers  in  their  capacity  as  re- 
finers and  shippers  of  sugar.  As  Uppers  Arbuckle  Brothers  daily 
deliver  at  the  Jay  Street  terminal  a  large  tonnage  of  refined  sugar 
for  carriage  to  various  interstate  points  of  ccmsumption.  It  is  con- 
tended here  that  they  receive  their  own  sugar  on  their  own  dock  as 
agents  of  the  defendant  carriers.  In  lighters,  or  on  floats,  owned  by 
them  bat  which,  it  is  claimed,  they  (^>erate  as  agents  of  the  defendants, 
they  cany  their  own  sugar  thence  to  the  regular  frei^t-receiving 
stations  at  the  rail  ends  of  the  defendants  on  the  Jersey  shore.  On 
every  100  pounds  of  sugar  thus  delivered  at  the  Jay  Street  terminal 
by  Arbuckle  Brothers,  as  shippers,  to  Arbuckle  BroUiers,  as  agents  of 
the  defendant  carriers,  and  lightered  by  them*  in  the  latter  capacity, 
as  is  contended,  across  the  river  to  the  defendants'  depots,  Arbuckle 
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Brothers  receive,  as  heretofore  stated,  an  allowance  of  from  3  to  4} 
cents.  They  receive  similar  allowances  on  the  merchandise  of  other 
shippers  handled  through  the  Jay  Street  terminal  in  the  simie  man- 
ner. It  may  be  well  here  to  add  that  the  defendants  assert  that 
the  Jay  Street  dock  was  made  a  railroad  terminal  in  order  to  provide 
a  freight  station  for  the  shipments  of  manufacturers  and  merchants 
in  Brooklyn  who  have  no  dock  of  their  own.  And  it  is  true  that  a 
substantial  tonnage,  said  to  be  about  two-thirds  of  tiie  total  tonnage 
now  passing  through  the  terminal,  is  of  that  character. 

The  complainant,  the  Federal  Sugar  Refining  Company,  is  also 
a  refiner  of  sugar  and  ccwnpetes  with  Arbuckle  Brothers  in  supplying 
that  commodity  to  consumers  in  the  interstate  communities  readied 
by  the  defendants  and  their  connections.  Its  refinery  is  located 
at  Yonkers.  Adjacent  to  and  connected  with  it  the  complainant 
own§  a  pier  or  dock.  Yonkers,  however,  is  outside  the  lighterage 
limits  established  by  the  defendants  in  New  York  Bay  and  the 
two  rivers,  which  together  form  what  we  have  referred  to  as  the 
harbor  of  New  York;  and  the  complainant  therefore  does  not  enjoy 
from  its  dock  the  benefit  of  the  free-lighterage  service  offered  by 
the  defendants,  imder  their  tariffs,  to  shippers  to  and  from  piers  that 
are  within  the  limits.  It  is  said  that  the  complainant  may  reach 
the  destinations  in  question,  and  in  most  instances  at  the  same  rates, 
by  delivering  its  sugar  to  the  New  York  Central  at  Yonkers,  whence 
it  can  be  carried  to  Sixtieth  street  and  floated  across  the  harbor 
to  the  receiving  stations  of  the  defendants  on  the  west  side  of 
North  Eiver.  It  is  asserted,  however,  and  this  we  take  to  be  estab- 
lished of  record,  that,  for  various  reasons  and  because  of  delays 
in  the  handling  of  shipments,  the  complainant  has  found  by  actual 
experience  that  it  can  not  successfully  meet  the  requirements  of 
its  patrons  by  using  that  route.  And  it  has  been  compelled  to  find 
other  means  for  delivering  its  refined  sugar  to  the  defendants  at 
Jersey  City.  It  has  therefore  entered  into  an  arrang^nent  with  the 
Ben  Franklin  Transportation  Company  for  lightering  its  sugar  to 
the  same  freight  depots  of  the  defendants  west  of  the  river  to  which 
Arbuckle  Brothers  lighter  their  sugar. 

•  Under  the  arrangement  in  effect  at  the  time  its  first  petition  was 
before  us,  the  sugar  was  littered  by  the  Ben  Franklin  Transporta- 
tion Company  directly  from  the  complainant's  dock  at  Yonkers  to  the 
defradants'  freight  depots  on  the  Jersey  shore.  But  since  our  report 
in  that  proceeding  was  announced  the  method  of  handling  the  traffic 
has  been  changed,  and  the  arrangement  upon  which  this  complaint  is 
based  was  agreed  upon  and  carried  into  effect  by  the  two  companies. 
It  becomes  necessary,  therefore,  at  this  point  to  explain  the  condi- 
ticms  under  which  thts  complainant's  sugar  now  reaches  tiie  defend- 
ants at  their  receiving  stations  west  of  the  river. 
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ffince  its  incorponition  in  1907  the  complainant  has  maintained 
its  general  oS&ceB  at  138  Front  street,  in  the  city  of  New  York,  where 
all  its  accounts  and  records  are  kept,  except  such  as  pertain  to  the 
actual  operation  of  the  refinery  at  Yonkers.  Here  its  president  and 
other  executive  officers  and  their  subordinates  are  located  and  the 
actual  business  of  the  company  is  conducted.  The  only  employees 
at  the  refinery  are  those  engaged  in  the  operation  of  the  plant,  in- 
cluding the  superintendent,  the  checkers,  weighers,  samplers,  ship- 
ping clerks,  ^x^  The  books  kept  at  the  refinery  are  tally  boo^, 
weighers'  books,  samplers'  books,  records  of  meltings,  and  similar 
documents  and  papers  that  pertain  to  the  actual  conduct  of  the  re- 
finery. The  records  of  the  financial  operations  of  the  company,  the 
sales  of  its  products,  and  all  its  general  correspondence  are  kept  at 
the  general  offices. 

For  fifteen  years  the  Ben  Franklin  Transportation  Company  has 
been  a  lessee  of  a  portion  of  Pier  24,  in  North  River,  at  the  foot  of 
Franklin  street,  the  other  portions  of  the  pier  being  rented  to  other 
water  lines.  ^  It  is  an  independ^it  company  engaged  in  a  general  light- 
erage and  towing  business  on  the  Hudson  Biver.  It  seems  not  to 
be  affiliated,  either  in  fact  or  in  origin,  with  the  complainant  and  to 
have  no  intercorporate  relations  with  it.  One  of  its  officers  is  said  to 
own  10  shares  of  the  common  stock  and  170  shares  of  the  preferred 
stock  of  the  complainant  company.  With  that  exception,  which  may 
be  disregarded  as  having  no  significance,  the  only  relation  between 
the  two  enterprises  rests  on  the  contract  between  them  under  which 
the  transportation  company  undertakes  to  lighter  the  sugar  of  the 
complainant,  first  to  Pier  24  and  thence,  as  it  may  be  directed,  to  the 
Jersey  City  terminals  of  the  defendants  and  to  receiving  stations  of 
other  water  and  rail  lines.  This  work  is  carried  on  by  it  substantially 
as  follows: ' 

A  lighter  reports  every  morning  at  the  dock  of  the  complainant  at 
Yonkers  and  receives  such  sugar  in  barrels,  boxes,  or  other  packages 
as  may  be  ready  for  shipment.  The  superintendent  of  the  refinery, 
having  been  previously  advised  from  the  company's  general  offices  in 
New  York  City  of  the  quantity  of  sugar  required  in  order  to  fill 
accepted  ccmtracts,  has  the  sugar  ready  at  the  stringpiece  and  it  is 
loaded  into  the  lighter  by.  employees  of  the  transportation  company. 
The  officer  in  charge  of  the  lighter  gives  a  receipt  for  the  shipment 
and  in  return  is  handed  a  document  showing  the  complainant  as  the 
consignor  at  Yonkers  and  the  consignee  at  138  Front  street.  It  also 
gives  the  contract  numbers,  together  with  the  weight  and  description 
of  the  packages.  The  lighter  then  proceeds  with  its  load  to  Pier  24, 
whidi,  as  heretofcM^  stated,  is  within  the  lighterage  limits.  It  is 
there  made  fast  to  the  dock  and  notice  of  its  arrival  is  given  at  the 
general  offices  of  the  c<Hnplainant.    Thereupon  the  complainant  issues 
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shipping  instructions  to  the  transportation  company  and  hands  to 
its  representative  a  bill  or  bills  of  lading  for  execution  by  the  defend- 
ant carriers  upon  the  delivery  of  the  sugar  on  the  Jersey  shore.  Upon 
receiving  these  instructions  and  the  bills  of  lading  the  lighter  proceeds 
to  the  freight  depots  on  the  Jersey  side  and  there  makes  delivery  of 
its  cargo,  by  unloading  the  sugar  upon  the  car  platfcnms  of  the 
carrier  or  carriers  named  in  the  lading  papers.  The  bills  of  lading 
are  executed  by  the  carriers  and  returned  to  the  li^terman. 

For  its  services  in  taking  the  sugar  first  to  Pier  24  and  then,  after 
receiving  instructions  and  the  bills  of  lading,  in  carrying  it  across 
the  river  and  making  delivery  at  the  rail  ends  of  the  defendant 
carriers,  the  Ben  Franklin  Transportation  Company,  under  its  con- 
tract with  the  complainant,  demands  and  receives  3  cents  per  100 
pounds.  As  Arbuckle  Brothers  receive  from  the  defendant  carriers 
an  allowance  of  from  3  to  4J  cents  per  100  pounds  upon  delivering 
their  sugar  across  the  river  at  the  same  freight  depots,  the  complain- 
ant contends  that  the  defendant  carriers  subject  it  to  an  unlawful  dis- 
crimination when  thev  decline  to  make  it  similar  allowances  for 
delivering  its  sugar  to  the  defendants  at  the  same  place  and  in  the 
same  manner.  That  is  the  point  of  controversy  to  which  our  atten- 
tion has  been  directed  in  both  these  proceedings.  On  the  record  in 
the  former  proceeding,  as  heretofore  explained,  it  appeared  that 
the  lighterage  movement  commenced  at  Yonkers,  which  is  outside 
the  lighterage  limits.  On  the  record  now  before  us  the  complainant 
contends  that  the  lighterage  movement  to  the  receiving  stations 
west  of  the  river  commences  at  Pier  24,  where  the  complainant 
gives  its  shipping  instructions  to  the  lighterage  company.  Without 
entering  here  upon  any  discussion  of  the  importance  of  the  fact 
in  the  disposition  of  this  proceeding,  it  will  suffice  to  say  that 
we  accept  the  complainant's  contention  that  the  sugar  is  now 
being  lightered  to  the  defendants  at  Jersey  City  from  Pier  24,  which 
is  inside  the  lighterage  limits.  The  lighter  is  actually  made  fast 
to  that  pier  when  it  arrives  from  Yonker^;  sometimes  a  portion  of 
its  cargo  is  discharged  there  and  held  in  storage,  presumably  for 
local  use;  the  lighterman  has  no  authority  to  go  further  or  any 
instructions  for  a  further  movement,  and  must  wait  there  for  au- 
thority and  instructions ;  upon  receiving  orders  he  lighters  the  curgo 
as  directed,  sometimes  to  one  station  and  sometimes  to  another,  the 
cargo  not  infrequently  being  divided  among  the  several  receiving 
stations  across  the  river,  or  being  delivered  to  water  lines  or  railroads 
other  than  the  defendants,  all  in  accordance  with  the  instructions 
received  at  Pier  24. 

The  one  fact  that  stands  out  pnmiinently  upon  this  statement  of 
the  case  is  that  it  costs  the  complainant  3  cents  per  100  pounds  to 
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tender  its  sugar  to  the  defendants  at  their  regular  receiving  stations 
on  the  Jersey  shore,  being  the  points  where  the  actual  rail  transporta- 
tion begins,  while  the  defendants  reUeve  Arbudde  Brothers  of  any 
such  expense  by  paying  them  the  ample  allowances  heretofore  men- 
tioned«  Aroimd  this  f active  whole  controversy  turns.  As  manufac- 
turers and  shippers  of  sugar,  the  complainant  and  Arbuckle  Brothers 
are  ccHnpetitOTS  in  the  maiicets  reached  by  the  defendants.  Under  the 
arrangement  heretofore  described  the  defendants  return  to  Arbuckle 
Brothers  the  full  cost,  and  apparently  Something  more  than  the  cost, 
of  lightering  their  sugar  across  the  river.  They  refuse  to  bear  this 
burden  for  the  complainant.  And  the  question  is  whether  this  condi- 
tion of  affairs,  as  between  the  two  cmnpeting  shippers,  results  in  an 
undue  and  unjust  prejudice  and  disadvantage  to  the  complainant.  In 
its  actual  financial  and  ccnnmercial  results  there  can  be  no  doubt  that 
the  complainant  is  at  a  disadvantage  in  competition  with  Arbuckle 
Brothers  with  an*  adverse  margin  against  it  of  from  3  to  4^  cents  per 
100  pounds.  But  is  it  as  a  matter  of  law  such  an  undue  and  unjust 
prejudice  and  discrimination  as  is  condemned  and  made  unlawful 
by  the  act! 

In  support  of  the  agreement  between  the  defendants  and  Arbuckle 
Brothers  it  is  urged  that  the  defendants  require  a  freight  station  on 
the  Brooklyn  shore,  and  that  the  dock  bdonging  to  Arbuckle 
Brothers  is  well  situated  for  the  purpose,  and  is,  and  has  been,  and 
in  the  future  will  continue  to  be,  a  convenience  to  shippers.  This 
may  be  conceded  without  being  conclusive  either  as  to  the  legality 
or  the  good  faith  of  the  relations  at  present  subsisting  between  the 
defendants  as  carriers  and  Arbuckle  Brothers  as  shippers.  In  the 
past,  as  we  know  fnmi  various  investigations  and  from  an  examina- 
tion of  old  tariffs,  Havemeyer  &  Elder,  the  predecessors  of  the 
American  Sugar  Refining  Company  the  dock  of  which  is  also  in- 
volved in  this  proceeding,  for  many  years  enjoyed  illegal  preferences 
at  the  hands  of  the  carriers.  It  is  also  our  understanding  that  when 
Arbuckle  Brothers  began  to  compete  with  the  Havemeyer  refineries, 
these  allowances  were  extended  to  them,  apparently  under  some  sort 
of  verbal  arrangement  It  was  not  until  after  the  enactment  of 
the  so-called  Elkins  law  that  the  lighterage  allowances  on  sugar 
from  the  Arbuckle  piers  seem  to  have  been  published.  They  were 
then  limited  to  sugar  and  coffee,  being  the  c(nnmodities  in  which 
Arbuckle  Brothers  were  interested;  and  they  were  paid,  as  the 
tariff  states,  ^on  account  of  the  peculiar  physical  situation  at  the 
water  front  adjacent  to  the  Arbuckle  refinery,"  a  statement  that 
has  not  been  satisfactorily  explained  to  the  Commission  although 
ccmunented  upon  at  the  hearing.  The  allowances  at  both  piers  seem 
therefore  to  have  had  their  origin  in  an  unlawful  preference  of  these 
great  shippers.    Apparently  it  was  not  until  some  years  afterwards 
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that  the  two  piers  were  made  public  receiving  stations  of  the  defend- 
ant carriers.  And  it  is  sought  to  justify  the  allowances  now  paid 
to  Arbuckle  Brothers  and  the  withholding  of  similar  allowances  to 
the  complainant,  on  the  ground  that  a  substantial  use  is  now  made  of 
the  Arbuckle  dock  as  a  public  terminal  for  handling  the  traffic  of 
other  shippers.  It  is  contended  that  the  allowances  are  unobjection- 
able at  liiis  time,  either  upon  mcnral  or  legal  grounds,  because  Ar- 
buckle Brothers,  as  agents  of  the  defendants,  are  now  handling  the 
merchandise  of  other  shippers  through  their  dock,  and  therefore  nuiy 
lawfully  receive  allowances  on  their  own  shipments  as  well  as  up<m 
the  shipments  of  others. 

It  is  our  observation  that  such  arrangements  are  rarely  entered 
into  with  small  shippers,  but  usually  only  with  shippers  that  are 
financially  strong  and  control  a  large  traffic.  As  is  pointed  out  in 
the  dissenting  opinion  in  the  first  of  these  proceedings  (17  I.  C.  CS. 
Bep.,  at  p.  51) ,  an  instance  of  this  nature  was  devel(^>ed  in  the  inves- 
tigation entitled  ^^In  the  Matter  of  AUowancei  for  Transfer  of  Sugar J^ 
14 1.  C.  C.  Bep.,  619.  It  appeared  in  the  course  of  that  inquiry  that 
the  Pennsylvania  Bailroad  Company  has  a  wharf  in  Brooklyn  im- 
mediately adjoining  the  Brooklyn  Eastern  District  terminal,  a 
property  of  the  Havemeyers,  who  were  said  to  be  closely  affiliated 
with  the  American  Sugar  Refining  Company.  This  dock  will  be  con- 
sidered later  in  this  report.  It  will  suffice  at  this  point  to  say  that,  in 
the  investigation  referred  to,  the  freight-traffic  manager  of  the 
Pennsylvania  Bailroad  Company  frankly  admitted  that  his  com- 
pany, notwithstanding  the  proximity  of  its  own  dock,  had  made  the 
Brooklyn  Eastern  District  terminal  its  terminal  also  and,  in  order  to 
get  a  share  of  the  sugar  tonnage  of  the  Havemeyer  refinery,  had 
agreed  to  pay  lighterage  allowances  on  sugar  shipped  from  that 
dock.  Defining  the  transaction  in  the  plainest  terms  the  Pennsyl- 
vania Bailroad  Company  simply  purchased  its  part  of  the  traffic  of 
that  very  extensive  shipper;  and,  in  view  of  tiie  allowances  then  being 
made  by  other  carriers,  it  could  get  a  portion  of  the  tonnage  in  no 
other  way.  This  matter,  as  well  as  the  fact  that  the  original  allow- 
ances given  to  the  Arbuckle  Brothers  were  limited  to  sugar  and 
coffee,  the  commodities  in  which  they  deal,  are  here  recalled  for  tiie 
purpose  of  emphasizing  what  seems  to  be  clearly  established  by  the 
records  of  the  Commission,  namely,  that  the  allowances  were  orig- 
inally extended  to  these  large  shippers  in  order  to  put  them  on  a 
preferred  basis.  It  was  not  until  after  the  regulating  body  had  been 
strengthened  by  additional  legislation  that  the  two  docks  seem  to 
have  been  designated,  in  the  published  tariffs  of  the  defendants,  as 
railway  terminals  and  were  thus  made  to  subserve  the  convenimce 
of  such  of  the  general  shipping  public  in  Brooklyn  as  might  be  able 

to  use  them. 
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These  dock  properties  may  make  oonvenieDt  termmals  fat  a  sub- 
stantial amount  of  general  traffic,  but  it  is  somewhat  singular  that 
with  the  entire  Brocddyn  river  front  available,  and  much  of  it  equally 
convenient,  the  two  docks,  one  directly  owned  by  Arbuckle  Brothers 
and  the  other  by  persons  having  supposedly  very  dose  rdlations  with 
the  American  Sugar  Bdining  Company,  apparently  the  only  sugar 
refineries  now  in  operation  in  Brooklyn,  should  have  been  selected  for 
railroad  terminals.    The  explanaticm  lies  undoubtedly  in  the  fact  that 
sugar  moves  westbound  fr<mi  New  York  City  in  larger  volume  prob- 
ably than  any  other  commodity ;  indeed,  we  were  recently  advised  in 
another  connection  by  the  well-informed  general  counsel  of ^  one  of 
these  defendants  that  sugar  constitutes  almost  one-third  of  all  the 
traffic  moving  westward  fn»n  that  point  of  origin.    If  this  estimate 
is  even  approximatdy  accurate,  it  was  a  traffic  that  skillful  shippers 
could  readily  turn  to  their  advantage  under  the  demoralized  condi- 
ticms  prevailing  when  these  allowances  were  first  paid.    Under  the 
better  conditions  now  generally  prevailing  it  is  a  traffic  that  the  de- 
fendants ought  to  be  prepared  to  receive  and  handle  with  their  own 
focilities.    But,  instead  of  acquiring  or  renting  these  or  similar  dodc 
properties  and  <^>erating  them  as  terminals  with  their  own  employees, 
they  have  contracted  for  their  operation  by  these  great  shippers  and 
interests  that  are  closely  allied  with  great  shippers.    And,  notwith- 
standing the  very  extensive  fleet  of  tugboats  and  barges  owned  and 
used  by  the  defendants  in  the  harbor  of  New  York,  contracts  have 
also  been  made  with  the  private  interests  that  own  the  two  docks  to  do 
the  littering.    It  is  impossible  to  conclude  on  all  the  information 
before  us  that  these  continued  relations  between  the  defendant  car- 
riers and  great  shippers  and  interests  d^ely  allied  and  largely  iden- 
tified witii  great  shippers,  are  wholly  disinterested,  however  much  of 
a  convenience  the  doc^  may  now  be  to  8(»ne  of  the  general  shipping 

public. 

It  is  also  urged  that  the  investment  of  Arbuckle  Brothers  in  their 
dock  property  approximates  $1,200,000,  and  that  the  net  earnings 
from  its  operation  in  1907  as  a  terminal  for  the  defendants  amounted 
to  but  $85,666.84,  this  being  only  slightly  in  excess  of  3  per  cent 
on  the  investment,  nothing  being  allowed  for  interest  and  d^recia* 
tion.  Net  earnings,  as  everyone  knows,  vary  with  the  character  and 
extent  of  the  items  embraced  on  the  expense  side  of  the  account 
Bat  the  accuracy  of  these  figures  may  be  admitted  without  bring- 
ing us  any  nearer  to  a  solution  of  the  problem  presented  to  us 
by  the  complainant.  The  fact  will  still  remain  that  Arbuckle  Broth- 
ers, as  fihippers  of  sugar  over  the  lines  of  the  defendants,  enjoy  a 
substantial  advantage  over  its  competitor,  a  shipper  of  sugar  over 
the  dame  lines  to  the  same  destinations.  As  owners  of  a  dock  prop- 
erty that  19  doubtless  growing  rapidly  in  value,  their  arrangement 
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with  the  defendants  enables  them  to  hold  and  carry  it  at  a  substantial 
net  profit  and  at  the  same  time  reimburses  them  for  the  cost  of  de- 
livering their  sugar  to  the  defendants  on  the  west  shore  of  the 
river  for  carriage  to  interstate  destinations.  The  defendants  decline 
to  reunburse  tlie  complainant  for  the  cost  of  delivering  its  sugar  at 
the  same  receiving  stations  under  substantially  similar  conditions. 

But  we  are  told  that  if  the  defendants  should  now  purchase  the 
Arbuckle  dock  and  operate  it  as  a  frei^t  station  witli  their  own 
agents  and  employees,  and  do  tlie  floating  and  lightering  across  the 
river  with  their  own  equipment,  the  Arbudde  refinery  would  s^ 
have  the  advantage  of  its  proximity  to  the  dock,  and  Arbudde  Brodi- 
ers  would  still  have  their  lighterage  done  free  of  charge,  as  would  all 
other  shippers  to  and  from  that  terminal;  while  the  complainant 
would  continue  under  the  disadvantage  of  having  to  lighter  its  sugar 
from  Yonkers  either  to  the  regular  receiving  stations  of  tlie  defendants 
west  of  the  river  or  to  the  Jay  Street  terminal,  or  to  some  other  point 
within  the  lighterage  limits  where  the  sugar  would  be  accessible  to 
the  free-lighterage  service  now  performed  in  New  Yoi^  Harbor  by 
the  defendants.  And  this  is  regarded  as  a  conclusive  demcmstration 
that  the  discrimination  alleged  by  the  complainant  can  not  be  undue, 
as  this  phrase  is  used  in  the  act  The  discrimination,  it  is  said,  can  not 
be  undue  or  unjust  under  the  act  when  by  a  mere  diuige  in  the  title 
of  the  dock  property,  from  the  alleged  preferred  shipper  to  the  car- 
riers, the  discrimination  would  be  eliminated  while  the  complaining 
shipper  would  be  left  in  precisely  tlie  position  in  which  it  now  is. 
There  is  only  an  apparent  force,  however,  in  that  point  of  view.  As 
well  might  it  be  said  that  the  payment  to  a  shipper  of  an  unlawful  re- 
bate is  not  an  undue  preference  because,  if  stopped,  the  competitor 
will  still  be  under  the  obligation  of  paying  the  lawful  rate.  Moreover, 
the  tendency  of  the  suggestion  is  to  favOT  such  relations  between 
carriers  and  particular  large  shippers,  when  in  the  general  interest 
such  relations  ought  to  be  discouraged.  Under  that  view  a  carrier 
desiring  the  traffic  of  a  large  shipper  may  relieve  him  of  his  expense 
for  teaming  by  making  his  warehouse  a  terminal  depot  and  himself 
an  agent  for  teaming  his  ow^  shipments  to  its  regular  station,  as 
well  as  the  shipments  of  others  that  find  it  convenient  to  use  the  new 
depot  And,  ai^  we  are  told,  it  would  suffice  to  say  of  sndi  a  condi- 
tion of  affairs  that  it  could  be  no  undue  discrimination  against  the 
competitors  of  the  favored  shipper,  because,  if  the  ownership  of  the 
warehouse  should  pass  frcmi  the  favored  shipper  to  the  carrier,  his 
competitors  would  still  require  teams  for  delivering  their  diipments 
eitlier  at  that  depot  or  at  the  carrier's  regular  receiving  station. 

We  can  not  accept  that  as  a  controlling  view  of  such  a  state  of 
facts  as  is  here  shown  to  exist  A  carrier  may  doubtless  wrongfully 
give  a  great  shipper  a  substantial  advantage  by  buying  or  renting 
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his  wardiouse  Bdjoining  his  factory  or  place  of  business  and  making 
it  a  public  receiving  station,  thus  relieving  him  of  the  expense  of 
hauling  his  merchandise  by  wagon  to  its  regular  receiving  station. 
And  possibly  under  the  act  as.it  now  stands  we  would  be  powerless 
to  redress  the  wrong,  if  the  public  made  actual  use  of  the  new  station, 
unless  the  price  paid  or  the  rent  reserved  were  excessive  and  the 
transaction  was  therefore  intended  as  an  unlawful  rebate  as  well  as  a 
continuing  daily  advantage  to  that  shipper.  But  when  the  carrier 
engages  the  shipper  to  operate  his  warehouse  as  a  railroad  terminal 
and  in  the  arrangement  gives  him  advantages  in  handling  his  own 
traffic  that  are  denied  to  his  competitor,  the  test  proposed,  as  above 
described,  does  not  satisfy  the  principles  underlying  the  act,  as  we 
shall  see  more  fully  later  in  this  report 

The  complainant  contends  that  in  lightering  their  sugar  to  the 
Jersey  shore  and  there  delivering  it  to  the  defendants,  Arbuckle 
Brothers  perform  what  the  complainant  refers  to  as  a  purely  acces- 
sorial service.  We  incline  to  think  this  a  sound  view  of  the  matter  upon 
the  facts  shown  of  record.  Neither  the  actual  possession  of  their  sugar 
nor  their  relaticm  to  it  is  in  any  respect  changed  until  it  is  delivered 
into  the  physical  possession  of  the  defendants  at  Jersey  City.  This 
fact  is  clearly  devdoped  upon  the  record.  Arbuckle  Brothers  handle 
the  sugar  out  of  their  own  refinery  to  their  own  dock  and  themselves 
deliver  it  to  the  defendants  west  of  the  river,  using  in  the  process  only 
property  and  facilities  that  are  owned  by  them  and  employees  that  are 
paid  by  them.  Moreover,  under  the  terms  of  the  contracts  between 
tiiem  and  the  defendant  carriers  none  of  the  duties,  obligations,  re- 
sponsibilities, or  liabilities  of  common  carriers  attaches  to  the  defend- 
ants, with  respect  to  the  sugar  of  Arbuckle  Brothers,  imtil  the  de- 
fendants have  actually  received  it  at  their  regular  freight  stations 
west  of  the  river.  Yet  it  is  here  contended  that,  through  some  sort 
of  alchemy  in  their  proviaons,  these  contracts  transmute  Arbuckle 
Brothers  from  shippers  into  carriers'  agents  while  they  are  in  the 
act  of  deUvering  their  own  sugar  to  themselves  at  their  own  dock. 
We  are  not  necessarily  controlled,  however,  by  the  face  of  those  docu- 
ments or  by  the  merely  superficial  relation  that  they  purport  to 
establish  between  these  shippers  and  the  defendant  carriers,  if,  as 
seems  to  be  abundantly  dear  upon  a  reading  of  their  provisions, 
the  real  and  actual  relation  of  Arbuckle  Brothers  to  the  defendants, 
80  far  aa  their  own  sugar  is  concerned,  is  that  of  shippers,  up  to  the 
moment  of  time  when  they  physically  deliver  their  sugar  to  the 
defendants  on  the  Jersey  shore.  The  contracts  expressly  provide  that 
until  that  moment  the  sugar  is  to  be  handled  by  Arbuckle  Brothers 
at  their  own  risk,  and  (mly  from  that  moment  does  the  carrier's  risk 
begin.  It  is  only  when  the  defendants  actually  accept  and  physically 
take  possession  of  the  sugar  at  their  receiving  stations  west  of  the 
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river  that  they  agree  to,  and  do  in  fact,  assume  the  liabilities  of  com- 
mon carriers  with  respect  to  the  sugar  of  Arbudde  Brothers.  Mudi 
therefore  may  be  said  in  support  of  the  theory  that  at  that  point  and 
at  that  moment  is  the  relation  of  shipper  and  carrier  between  ihe 
defendants  and  Arbuckle  Brothers  actually  established,  and  that  only 
at  that  moment  of  time  do  the  mutual  liabilities  and  responsibilities 
attending  that  relation  spring  into  being. 

When  the  real  essence  and  meaning  of  the  contracts  are  arrived  at 
there  seems  to  be  no  substantial  difference  in  the  manner  in  which  the 
defendant  carriers  accept  the  complainant's  sugar  and  the  manner  in 
which  they  accept  the  sugar  of  Arbuckle  Brothers  for  tran8portati<m. 
Both  companies  deliver  their  merchandise  to  the  defendants  on  the 
Jersey  shore  at  their  own  risk,  one  from  Jay  street  and  the  otlier 
from  Pier  24,  one  in  lighters  that  it  owns  and  the  other  in  lighters 
that  it  hires.  At  that  point  and  at  that  moment  of  time  the  liability 
of  the  defendants  as  common  carriers  for  both  shippers  commences. 
Up  to  that  point  there  is  no  '^  transportation  "  of  the  sugar,  as  the 
complainant  contends,  but  only  an  acicessorial  service  by  each  shipper 
in  delivering  its  own  merchandise  to  the  carrier  for  transportation. 
It  is  then  that  an  actual  contractual  relation  between  the  two  refining 
companies  as  shippers  and  the  several  defendants  as  carriers  is  en- 
tered into.  If  therefore  we  are  to  disregard,  as  necessarily  we  must  if 
this  act  is  to  be  enforced  in  its  letter  and  spirit,  the  merely  superficial 
relation  sought  to  be  created  on  the  face  of  the  contracts  in  question, 
and  turn  our  attention  to  the  actual  relation  that  they  establish,  the 
only  difference,  upon  a  most  careful  analysis,  betwe^ti  the  complainant 
with  respect  to  its  sugar  and  Arbuckle  Brothers  with  respect  to 
their  sugar,  is  that  under  the  contracts  Arbuckle  Brothers  are  called 
the  agents  of  the  defendants  when  handling  their  own  sugar,  and 
get  an  allowance  for  delivering  it  to  the  carriers  across  the  rivar,  while 
the  complainant  does  the  same  thing  and  gets  no  allowance  but  makes 
the  delivery  at  its  own  expense.  The  fact  that  Arbuckle  BrotlierB 
ordinarily  load  their  sugar  into  cars  on  ihe  dock  and  sometimes  float 
empty  cars  across  the  river  for  loading  seems  to  be  a  mere  incident  to 
the  preferred  basis  upon  which  they  have  been  put  as  shippers  over 
the  defendant  lines,  and  cfui  not  be  regarded  as  materially  differen- 
tiating them  and  their  sugar  from  the  complainant  and  its  sugar 
shipments. 

''But,''  say  the  defendants  in  substance,  ''we  have  converted  the 
dock  of  Arbuckle  Brothers  into  a  regular  freight  station,  and  there 
receive  a  large  tonnage  from  other  shippers  which  Arbuckle  Brotiiers 
at  our  ezp^ise  lighter  to  our  rail  ends  west  of  the  river.  We  shall  be 
glad  to  have  them  do  this  for  the  complainant,  if  it  will  deUver  its 
sugar  to  us  at  the  Arbuckle  dock."  This  suggestion  has  not  made 
a  favorable  impression  upon  us.    To  offer  the  ccnnplainant  a  receiving 
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8tati<m  on  the  dock  of  powerful  oompetitcH^  where  its  shipments 
would  be  handled  and  billed  out  by  the  competitors,. thus  exposing 
to  them  the  names  of  the  complainant^s  customers,  its  markets  and 
the  course  of  its  business,  is  a  suggestion  that  overlooks  the  duty  of 
impartial  service  by  the  defendants  to  all  their  shipping  public. 
Moreover^  under  recent  amendments,  the  law  has  thrown  its  protec- 
tion around  the  shipper  and  in  express  terms  makes  it  imlawful  for 
an  interstate  carrier  to  ''  disclose  his  business  transactions  to  a  com- 
petitor.'^ And  if  effect  is  to  be  given  to  this  wholesome  principle  the 
complaint  can  not  be  said  to  be  satisfied  by  the  tender  to  the  com^ 
plainant  of  the  Arbuckle  dock  as  a  receiving  station  for  its  sugar, 
and  the  tender  of  Arbuckle  employees,  as  agents  of  the  defendants, 
to  make  out  the  lading  papers  and  other  transportation  records, 
to  assess  and  collect  the  freight  charges,  and  to  handle  the  com- 
plainant's sugar  to  the  defendants'  freight  staticms  on  the  west 
ahc»re.  To  throw  a  shipper  in  this  manner  into  the  hands  of  com- 
petitors in  the  same  line  of  business  is  utterly  at  variance  with  fair- 
ness as  well  as  with  the  express  provisions  of  the  law.  It  is  true  that 
tiiexe  may  be  traffic  as  to  which  such  a  state  of  affairs  would  make 
little  difference.  But  we  think  it  clear  that  the  Arbuckle  dock  may 
no  more  be  regarded  as  a  reasonable  freight  depot  for  the  complainant 
than  would  the  Brooklyn  Eastern  District  terminal,  operated  in  the 
interest  of  the  American  Sugar  Befining  Company,  be  tolerated  by 
Arbuckle  Brothers  as  a  freight  station  of  the  defendants.  If  its 
refinery  were  immediately  across  the  street  the  complainant  could  not 
be  expected  to  accept  the  Arbuc^e  dock  as  a  receiving  station  of  the 
defendants  so  long  as  it  is  operated  by  competitors  in  the  same  line 
of  business.  A  receiving  station  operated  by  a  competitor  is  not 
a  reasonable  facility  of  transportation  to  offer  to  any  shipper. 

So  far  as  the  general  shipping  public  is  concerned,  the  Arbuckle 
dock  may  doubtless  now  be  regarded  as  a  public  receiving  station  of 
the  defendants.  But  if,  for  the  reasons  stated,  it  is  not  entitled  to  be 
regarded  as  a  public  receiving  station  so  far  as  the  complainant  and 
its  sugar  are  concerned,  may  it  be  regarded  as  any  other  than  the 
private  dock  of  Arbuckle  Brothers  when  they,  as  shippers,  and  their 
own  sugar  are  concerned?  If  it  is  operated  unider  conditions  that 
Iffevent  it  from  being  a  legal  receiving  station  for  all  shippers  of 
sugar  that  might  care  to  use  it,  we  do  not  see  how  it  may  fairly  be 
regarded  as  a  public  receiving  station  of  the  defendants  for  the  sugar 
of  Arbuckle  Brothers.  We  have  therefore  been  inclined,  as  hereto- 
fore stated,  to  regard  the  lightering  of  their  own  sugar  across  the 
river  as  an  accessorial  service  by  Arbuckle  Brothers  from  their 
private  dock,  and  not  as  a  service  of  transportation  from  a  public 
receiving  station  of  the  defendants.  And  this  view  of  the  matter  is 
emphasized  by  the  contracts,  heretofore  alluded  to,  which  attach  to 
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the  defendants  a  liability  as  common  carriers  of  Aibuckle  sugar 
only  from  tiie  moment  of  time  wh^i  they  actually  receive  possession 
of  it  at  their  regular  station  west  of  the  river.  It  is  not  necessary, 
however,  to  draw  fine  distinctions  between  an  accessorial  service  and 
a  service  of  transportation,  as  applied  to  the  facts  in  this  case.  If 
the  allowances  made  by  the  defendants  subject  the  complainant  to 
an  undue  discrimination,  or  give  Arbuckle  Brothers,  their  competi- 
tors, an  unjust  preference,  a  wrong  is  being  done  that  must  be 
redressed  by  an  appropriate  order,  whether  the  allowances  are  paid 
as  for  an  accessorial  service  or  for  a  service  of  transportation.  We 
shall  therefore  now  consider  the  matter  briefly  from  the  latter  point 
of  view. 

Arbuckle  Brothers  not  only  operate  their  dock  for  the  defendants 
as  a  railway  facility,  but  they  also  perform  the  lighterage  service  be- 
tween the  dock  and  the  regular  stations  of  the  defendant  on  the  west 
shore.  And  the  defendants  insist  that  the  sugar  of  Arbuckle  Broth- 
ers, like  the  general  merchandise  of  other  shippers  received  at  their 
dock,  commences  to  move  at  that  point;  and  that  when  Arbuckle 
Brothers  lighter  their  own  sugar  across  the  river  they  are  simply 
performing  a  service  of  transportation  with  facilities  of  their  own 
furnished  by  them  for  the  purpose.  The  defendants  point  out  that 
the  only  way  they  have  of  serving  the  cities  of  New  York  and 
Brooklyn  is  by  a  lighterage  system  radiating  to  all  points  within  the 
limits  that  they  have  established  in  the  harbor  of  New  York ;  and  that 
under  their  lighterage  tariffs  tliey  are  common  carriers  to  and  from 
every  dock  and  pier  within  those  limits.  Their  view,  then,  is  that 
the  Arbuckles  have  the  right,  instead  of  using  their  own  dock,  to 
tender  their  sugar  to  any  one  of  the  defendants  at  any  other  dock, 
whether  public  or  private,  within. the  established  limits;  and  to 
require  that  defendant,  upon  the  payment  by  them  of  the  New  York 
rate,  to  float  or  lighter  it  to  its  regular  receiving  station  on  th« 
Jersey  side ;  and  therefore  if  the  defendants,  by  their  published  tariffs, 
have  placed  themselves  under  the  duty  of  lightering  the  Arbuckle 
sugar  from  the  New  York  side  at  the  New  York  rate,  that  service^ 
when  performed  by  one  of  the  defendants,  is  a  part  of  its  transporta- 
tion service  from  that  side  of  the  river.  The  conclusion  nece^arily 
following  these  premises,  as  the  defendants  thereupon  insist,  is  that  the 
lighterage  of  the  Arbuckle  sugar  from  the  New  York  side,  when  per- 
formed by  the  Arbuc^es  themselves,  is  also  a  service  of  transportaticm 
and  not  an  accessorial  service,  and  therefore  may  be  paid  for  by  the 
defendants  under  section  15  of  the  act  on  a  just  and  reasonable  basia 

We  had  not  regarded  section  15  of  the  act  as  a  warrant  to  a  carrier 
for  making  an  allowance  to  one  shipper  providing  a  facility  and  peiv 
forming  a  service  in  the  transportation  of  his  own  property,  while 
refusing  a  similar  allowance  to  another  shipper  providing  a  similar 
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&cility  and  performing  the  same  service  in  the  tranq)ortati(m  of  his 
property.  Nor  had  we  understood  that  a  carrier,  while  giving  to  one 
shipper  the  privU^  of  providing  a  &ciUt7  and  performing  a  service 
in  the  transportation  of  his  property,  could  refuse  the  same  privilege 
to  another  shipper,  and  ccmipensate  the  former  while  refusing  any 
allowance  to  the  latter.  'Soc  is  that  the  law.  Certainly  it  can  not 
be  the  law  when  the  two  shippers  are  competitors  in  the  same  line  of 
business  and  in  the  same  markets.  If  the  defendants  accord  ArbucMe 
Brothers  the  jHivilege  of  lightering  their  sugar  from  their  dock  and 
make  them  an  allowance  therefcnr,  we  regard  it  as  axiomatic,  under 
the  principles  of  this  legislation,  that  they  must  accord  a  like  privi- 
l^e  and  make  a  like  allowance  to  the  ccmplainant  from  Pier  24,  the 
oomi^ainant  being  a  competitor  in  the  same  line  of  business  and 
reaching  the  same  markets  of  consumption.  Indeed,  we  see  little 
ground,  upon  the  facts  now  before  us,  for  denying  the  privilege  and 
the  allowances  to  the  c(»nplainant  from  the  point  where  its  sugar 
crosses  the  lighterage  limits  established  by  the  defendants.  That, 
however,  is  a  question  that  need  not  be  discussed,  for  we  have  found 
that  the  complainant  now  lighters  its  sugar  from  Pier  24  which  is 
within  the  lighterage  limits. 

The  defendants,  however,  insist  that  the  provisions  of  section  15 
need  not  necessarily  have  so  Inroad  a  construction.  Their  view  is 
that  the  privilege  of  furnishing  the  facilities  and  performing  a  part 
of  the  transportation  service  may  be  accorded,  and  the  payment 
therefor  made,  to  one  shipper  witiiout  laying  the  carrier  under  the 
obligation  of  according  the  same  privilege  and  making  a  similar 
payment  to  another  and  competing  shipper  who  provides  a  similar 
facility  and  performs  a  similar  service  in  the  transportation  of  his 
property.  "  If  the  Jay  Street  terminal,"  they  declare, "  is  to  be  opw- 
ated  as  a  public  station,  the  handling  of  the  Arbuckle  shipments 
through  the  terminal  and  by  ihe  equipment  of  the  terminal  {%,  «.,  by 
the  Arbuckles),  as  all  other  shipments  are  handled,  must  be  viewed 
as  a  natural  incident  to  that  operation."  Inasmuch  as  the  Jay 
Street  terminal  has  been  established  '^  it  should  be  open,"  they  say, 
**to  all  shippers  without  discrimination.  ♦  ♦  ♦  To  require  the 
Arbuckles  to  deliver  their^shipments  at  some  point  distant  from  the 
terminal,  there  to  be  picked  up  and  transported  to  the  Jersey  terminal 
by  railroad  equipment,  would  be  a  strained  and  unnatural  proceeding, 
and  a  discrimination  against  the  Arbuckles."  It  would  be  equally 
strained,  as  we  are  told,  to  require  the  defendants,  after  having  made 
the  Arbuckles  their  agents  in  operating  the  Jay  Street  terminal,  to 
set  aside  that  arrangement  with  respect  to  the  Arbuckle  sugar  and 
handle  it  with  railroad  employees  and  with  railroad  equipment  This, 
they  say,  would  be  both  inconvenient  and  expensive.  From  that 
point  the  argument  of  the  defendants  proceeds  easily  and  rapidly 
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to  the  proposition  that,  when  a  carrier,  by  an  agreement  with  a  great 
shipper,  turns  his  dock  into  a  railroad  terminal  and  has  it  operated 
for  it  by  the  shipper,  the  circmnstances  and  conditions  surrounding 
that  shipper  and  his  particular  traffic  differ  from  the  circumstances 
and  conditions  surrounding  another  shipper,  although  competing 
in  the  same  line  of  business,  '^  who  does  not  furnish  public  terminal 
facilities  for  the  carrier ; "  and  that  sudi  a  situation  justifies  the 
carrier  '^  in  permitting  the  shipper  who  operates  a  public  teiminal 
for  it  to  perform  such  terminal  service  on  his  own  shipnients  while 
refusing  to  permit  a  shipper  who  does  not  operate  a  public  terminal 
to  perform  a  similar  part  of  the  transportation  service."  In  other 
words,  as  we  gather  the  point  of  view  of  the  defendants,  the  very 
arrangement  that  makes  a  railroad  terminal  of  the  do<^  owned 
by,  and  adjoining  the  refinery  of,  these  shippers,  and  saves  them 
the  cost  of  teaming  or  otherwise  conveying  their  immense  traffic  to 
a  public  terminal  operated  by  the  carriers  themselves,  also  ^ects 
around  those  shippers  a  bulwark  of  dissimilar  circumstances  and  con- 
ditions that  justifies  the  carrier  in  giving  them  the  further  privilege 
of  providing  their  own  facilities  for  lightering  their  shipmoits  across 
the  river,  thus  performing  also  a  part  of  the  transportation  service, 
and  being  compensated  therefor  by  ample  allowances;  while  the 
privilege  is  withheld  from  another  shipper  who  is  their  competitor 
in  the  same  line  of  business. 

That  contention  can  not  be  admitted  as  sound.  On  the  contrary, 
we  hold  that  when  a  carrier  undertakes  to  have  such  a  terminal  oper* 
ated  for  it  by  the  owner  of  the  property  and  the  owner  happens  also 
to  be  a  large  shipper  over  its  line,  the  law  reads  into  the  agreement 
between  the  carrier  and  the  owner  the  peremptory  requirement  that 
the  arrangement  shall  not  result  in  any  undue  and  unjust  discrimina- 
tion against  other  shippers  competing  with  the  owner  in  the  same  line 
of  business.  The  prohibition  of  inequalities  among  shippers  is  per- 
haps m(»:e  fundamental  and  vital  than  any  other  feature  of  the  act 
And  when  a  carrier  undertakes  to  supply  its  needs  by  private  con- 
tract with  a  shipper — ^whatev«r  may  be  its  purpose,  and  however 
plainly  it  may  be  grounded  in  good  faith,  or  however  clearly  it  may 
spring  from  the  practical  necessities  of  the  carrier — by  giving  him  cer- 
tain opportunities  and  advantages  in  the  handling  of  his  traffic  over 
its  lines,  those  opportunities  and  advantages  may  not  lawfully  be 
withheld  from  his  competitors.  However  straightforward  the  rela- 
tion between  a  carri^  and  a  shipper  may  be,  it  is  essentially  wrong, 
and  violates  the  provisions  of  the  statute  against  preferences  and  dis^ 
criminations,  when  the  carrier  endeavors  und^  such  a  private  at- 
tract to  turn  the  shipper  into  its  agent,  and  thus,  whether  purposely 
or  incidentally,  gives  him  privileges  and  advantages  in  connection 
with  the  transportation  of  his  property  that  are  withheld  from  his 
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competitors.  If  such  a  transaction  is  conceived  in  bad  faith  and 
works  unlawful  results,  it  is  manifestly  unlawfuL  But  good  faith 
will  not  save  it  from  like  condemnation  if  it  involves  preferences 
and  discriminations  that  are  undue  axid  unjust.  It  is  not  the  inten- 
ticxi  of  the  parties  but  the  actual  results  that  flow  from  the  arrange- 
ment that  constitute  the  test.  And  we  find  that  the  terms  under 
which  the  def^idant  carriers  accept  the  sugar  of  Arbuckle  Brothers 
at  their  regular  stations  west  of  the  river  do  result  in  inequalities, 
preferences,  and  discriminations,  and  are  unduly  and  unjustly  prej- 
udicial to  the  rights  of  the  complainant  as  a  dipper  of  sugar  over 
the  lines  of  the  def aidants  in  competition  with  Arbuckle  Brothers 
in  the  same  marirots. 

We  are  told  that  the  contention  that  a  discrimination  is  being  prac- 
ticed against  ihe  complainant  "  could  be  forcibly  urged  ♦  ♦  ♦  if 
the  refinery  of  the  ccnnplainant  had  been  located  within  the  lighterage 
limits,"  and  that  the  ^^  trouble  of  the  complainant  springs  from  its 
location  without  the  free  lighterage  limits."  So  far  as  the  record 
gives  us  any  light  on  the  matter  the  complainant  is  not  seeking  to 
ship  its  r^nery  over  the  lines  of  these  defendants;  the  whereabouts 
of  the  refinery  is  therefore  wholly  nonessential  and  of  no  possible  con- 
cern to  anyone.  It  is  the  sugar  that  the  complainant  is  offering  for 
shipment,  and  it  is  offered  from  a  point  that  is  within  the  lighterage 
limits.  It  may  have  been  manufactured  in  the  Philippines,  or  brought 
in  from  Porto  Rico,  or  imported  from  Grermany.  This  particular 
sugar  happens  to  have  been  refined  at  Yonkers.  But  wherever  it  may 
have  been  made,  the  relevant  fact  from  a  transportation  point  of  view 
is  that  at  a  given  moment  a  quantity  of  sugar  is  at  Pier  24  ready  for 
shipment  to  interstate  destinations  on  the  lines  of  these  defendants. 
It  matters  not  how  it. got  there,  whether  by  lighter  or  by  cart  or  by 
wheelbarrow;  it  is  ready  for  shipment  at  that  point.  At  the  same 
time  a  like  quantity  of  Sugar  is  ready  at  the  Arbuckle  dock  for  ship- 
ment over  the  same  lines  and  to  compete  in  the  same  markets.  Under 
every  principle  of  equality  embodied  in  this  legislation  the  defendants 
must  deal  with  the  two  shippers  on  exactly  equal  terms.  They  must 
themselves  lighter  the  sugar  to  their  regular  freight  stations  across 
the  river  with  their  own  equipment,  or  must  accord  to  each  shipper 
the  privilege  of  doing  the  lightering  in  his  own  way;  and  if  under 
section  15,  or  under  any  other  provision  of  the  act,  they  pay  an  allow- 
ance to  one  of  the  two  shippers,  on  the  theory  that  he  has  furnished 
a  facility  and  performed  a  part  of  the  transportation  service  for  the 
defendants,  they  must  make  a  like  allowance  to  the  other  shipper  who 
has  done  precisely  the  same  thing.  To  say  that  the  defendants  have 
made  an  agent  of  one  shipper  to  do  the  lightering  for  it  and  have  not 
established  that  relation  with  the  other  serves  but  to  emphasize  the 
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discrimination,  and  seems  neither  to  reach  the  equity  and  common 
justice  of  the  situation,  nor  to  constitute  even  a  superficial  compliance 
with  the  equality  of  privilege,  service,  and  rate  that  the  law  requires 
of  carriers  in  their  contact  with  interstate  shippers. 

The  sugar  of  the  two  competing  shippers  gets  into  the  actual  physi- 
cal possession  of  the  defendants  on  the  Jersey  shore  under  practically 
similar  conditions,  and  if,  as  the  defendants  contend,  the  Arbudde 
sugar  commences  to  move  at  the  Arbudde  dock,  it  must  be  remem- 
bered that  the  defendants  also  contend  that  their  transportation  f<H* 
the  general  public  also  extends  to  and  conmiences  at  every  other  pier 
and  dock  within  the  lighterage  limits  that  they  have  established. 
If,  then,  the  defendants  permit  Arbuckle  Brothers  to  furnish  the 
lighterage  facilities  for  their  own  sugar  and  perform  the  lighterage 
service  across  the  river,  and  if  this  is  to  be  regarded  as  a  part  of  the 
transportation  offered  by  the  defendants  under  their  tariffs,  it  is  diffi- 
cult to  see  upon  what  theory  the  defendants  may  defend  their  refusal 
to  recognize  the  lighters  hired  by  the  complainant  as  its  facilities  in 
performing  for  the  defendants  a  similar  part  of  the  transportation 
service.  It  seems  to  us  very  dear  that  the  payment  of  allowances 
to  one  of  these  competing  shippers,  for  a  service  of  transporta- 
tion alleged  to  be  performed  by  them  for  the  defendants  with  their 
own  facilities,  creates  a  present  actual  and  substantial  inequality  that 
is  unlawful  under  the  act,  when  similar  allowances  are  refused  to 
the  other  and  competing  shipper  for  an  exactly  similar  service.  The 
suggestion  that  if  the  Arbuckle  dock  shchild  now  be  purchased,  or 
rented  and  operated  by  the  defendants,  and  if  the  defendants  should 
use  their  own  lighters  in  moving  the  Arbuckle  sugar  across  the 
river,  the  disadvantage  imder  which  the  complainant  rests  would 
not  be  removed,  does  not  meet  the  conditions  that  actually  exist  and 
which,  in  our  judgment,  present  an  actual  present  undue  discrimination 
in  the  relations  of  the  defendants  with  the  two  shippers.  The  Arbuckle 
sugar  moves  either  from  the  Jersey  side  or  the  New  York  side  of 
the  river.  If  its  transportation  commences  at  the  New  York  side, 
as  the  defendants  contend,  then  it  appears  that  Arbuckle  Brothers, 
besides  being  paid  for  using  their  own  dock  as  a  receiving  station 
for  their  own  sugar,  are  also  accorded  the  privilege  of  providing  the 
lighters  and  performing  a  part  of  the  transportation  service  on  the 
sugar,  namely,  from  the  dock  to  the  regular  receiving  stations  of  the 
def aidants  west  of  the  river ;  it  also  appears  that  they  are  well  and 
amply  paid  for  this  service  and  the  use  of  their  facilities.  The  com- 
plainant, on  the  other  hand,  does  precisely  the  same  thing  from 
another  dock  within  the  lighterage  limits  and  is  refused  any  com- 
pensation at  alL  That  is  the  actual  situation  before  us  as  revealed 
upon  the  record.  And  it  is  that  situation  with  which  we  must  deal. 
We  shall  not  undertake  at  this  time  to  consider  what  rate  question 
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or  other  problem  might  be  presented  if  ihe  defendants  should  buy 
or  lease  and  operate  the  Jay  Street  terminal  for  themselves  and  p^- 
form  the  lighterage  to  and  from  that  terminal  with  their  own  equip« 
ment  and  with  their  own  ^nployees.  If  the  present  allowances  paid 
to  Arbuckle  Brothers  are  a  fair  measure  of  what  it  would  really  cost 
the  defendants  to  put  the  Arbuckle  sugar  on  the  Jersey  side  with 
their  own  equipment,  the  question  might  arise  as  to  the  reasonable- 
ness, from  the  standpoint  of  these  competing  refineries,  of  having 
identical  rates  on  sugar  from  both  sides  of  the  river.  But  no  such 
question  is  before  us  at  this  time. 

On  the  whole  record  we  hold  that  when  the  complainant,  as  herein- 
before described,  tenders  its  sugar  to  the  defendants  on  lighters  at 
their  regular  receiving  stations  on  the  Jersey  shore  it  must  be  received 
and  carried  thence  to  destination  on  rates,  terms,  and  conditions  that 
are  no  less  favorable  to  the  complainant  in  any  particular  than  the 
rates,  terms,  and  conditions  governing  and  surroimding  the  sugar 
traffic  of  Arbuckle  Brothers  brought  by  them  on  floats  and  lighters 
to  the  same  stations  for  carriage  to  the  same  destination. 

Tlie  complainant  also  charges  that  a  similar  allowance  paid  to  the 
owners  of  the  so-called  Brooklyn  Eastern  District  terminal,  owned  by 
Havemeyer  interests,  also  subjects  it  to  undue  prejudice  and  disad- 
vantage.  It  is  at  this  dock  that  the  output  of  the  American  Sugar 
Befining  Company  is  largely  handled.  But,  although  our  under- 
standing had  been  to  the  contrary,  we  were  told  at  the  hearing  that 
the  Havemeyers  owned  only  an  insignificant  amount  of  the  capital 
stock  of  that  company.  Accepting  these  statements  at  their  face 
value,  we  need  not  at  Uiis  time  consider  that  phase  of  the  complaint. 
Nor,  in  view  of  our  conclusions  herein,  is  it  necessary  to  consider  the 
petition  for  a  rehearing  of  the  former  case  under  this  title  to  whidi 
allusion  has  been  made. 

An  order  will  be  entered  in  conformity  with  these  conclusions ;  and 
upon  the  filing  of  a  detailed  statement  properly  checked  by  the  de- 
fendants a  further  order  will  be  entered  allowing  reparation  to  the 
complainant  in  accordance  with  the  prayer  of  its  petition. 

Kkaff,  Chairman^  dissenting : 

I  do  not  perceive  that  the  record  in  this  case  presents  any  different 
question  from  tiie  one  decided  in  the  fbrmer  case  between  the  same 
parties,  17  L  C.  C.  Rep.,  40.  Indeed,  in  one  aspect  the  facts  now  pre- 
sented seem  to  me  less  favorable  to  complainant,  since  it  appears  in 
this  proceeding,  by  the  explicit  avowal  of  its  coimsel  during  the  oral 
argument,  that  the  transfer  of  the  Jay  Street  terminal  to  the  de- 
fendant carriers  and  its  operation  by  them  would  result  in  no  benefit 
to  complainant  This  being  so,  as  must  be  assumed  from  the  admis- 
sion made,  I  do  not  see  how  the  ownership  and  operation  of  that 
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tenninal  by  Arbuckle  Brothers  constitutes  undue  preference  to  them 
or  undue  prejudice  to  complainant  I  therefore  dissent  upon  the 
general  grounds  set  forth  in  the  majority  report  in  the  former  case. 

Pboutt,  Gommisdoner^  also  dissenting: 

I  do  not  agree  to  the  disposition  made  of  this  case,  and  while  the 

opinion  of  the  C!ommission  in  the  original  case,  Federal  Sugar  Reftf^ 

ing  Co.  v.  B.  <&  0.  R.  R.  Go.^  17  I  C.  C.  Rep.,  40,  gives  a  correct  and 

perhaps  sufficient  account  of  the  question  presented,  I  wi^  to  add 

a  word  in  view  of  the  claim  that  this  record  presents  a  new  state  of 
facts. 

So  far  as  disclosed  there  are  three  sugar  refineries  in  New  York 
and  vicinity,  namely,  the  Federal  Sugar  Refining  Company,  the  onn- 
plainant,  whose  factory  is  located  at  Yonkers,  N.  Y.,  and  Arbuckle 
Brothers,  and  the  American  Sugar  Refining  CcHnpany,  the  factories 
of  the  two  latter  being  located  in  Brooklyn,  N.  Y. .  The  complainant 
contends  that  the  defendants  by  their  rates  discriminate  against  it 
in  favor  of  its  two  competitors. 

•  Yonkers,  where  the  factory  of  the  complainant  is  located,  is  with- 
out the  free  lighterage  limits  of  New  York,  while  the  plants  of  Ar- 
buckle Brothers  and  the  American  Sugar  Refining  Company  are  both 
situated  within  those  limits.  The  original  complaint  alleged  that 
Yonkers  should  also  be  included  within  these  lighterage  limits,  and 
the  discrimination  alleged  in  that  complaint  was  the  failure  of  the 
defendants  to  so  extend  their  lighterage  service. 

Upon  a  full  presentation  of  the  matter  the  Commission  held  that 
the  New  York  lighterage  limits  ought  not  to  be  extended  to  include 
Yonkers,  and  that  the  defendants  were  within  their  lawful  rights  in 
declining  to  embrace  the  factory  of  the  complainant  within  those 
limits.    This  must  be  kept  continually  in  mind. 

It  is  equally  important  to  have  ever  in  view  the  full  significance 
of  that  holding.  From  all  points  within  the  lighterage  limits  the 
New  York  rate  of  the  defendants  applies,  but  that  rate  does  not  ap- 
ply from  points  without  those  limits  unless  the  point  is  located  upon 
the  line  of  some  one  of  the  defendants.  Under  this  rule,  the  pro- 
priety of  which  is  unquestioned,  the  American  Sugar  Refining  Com- 
pany and  Arbuckle  Brothers  are  entitled  to  have  their  sugar  light- 
ered free  at  the  New  York  rate  to  the  rail  termini  of  the  defendants 
in  Jersey  City  and  Hoboken. 

The  plant  of  the  complainant  at  Yonkers  is  upon  the  trac^  of  the 
New  York  Central  system,  and  its  product  for  all  points  readied 
through  that  system  and  its  connections  can  be  loaded  from  the  store- 
house into  the  car,  but  there  are  many  points  which  can  not  be  satis- 
factorily reached  by  this  route,  and  for  which  the  complainant  finds 
it  necessary  to  make  use  of  the  lines  of  the  defendants;  and  in  that 
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event  the  sugar  of  the  complainants  must  be  transported  by  lighter 
from  the  plant  at  Yonkers  to  the  rail  termini  at  Jersey  City,  in  the 
same  way  that  the  sugar  of  its  competitors  must  be  lightered  from 
their  plants  to  Jersey  City,  but  inasmuch  as  its  plant  is  without  the 
free  lighterage  limits  the  complainant  is  put  to  the  expense  of  that 
lighter  service. 

Arbudde  Brothers  and  the  American  Sugar  Befining  Company 
have  therefore  a  transportation  advantage  over  the  complainant  with 
respect  to  their  sugar  shipped  by  the  defendant  lines  through  Jersey 
City,  which  arises  out  of  the  location  of  their  plants  and  which  this 
Commission  has  held  and  still  holds  is  legitimate.  The  Federal 
Sugar  Befining  Ccxnpany  has,  doubtless,  from  its  location  at  Yonkers 
certain  advantages  over  its  rivals.  Its  factory  may  have  cost  it  less; 
its  rents  may  be  less;  it  may  find  labor  conditions  more  favorable. 
It  has  inmiediate  access  to  the  rails  of  one  of  the  great  railroad  sys- 
tems of  this  continent  and  for  all  points  upon  that  £fystem  or  its 
connections  its  product  can  be  transferred  from  the  wardiouse  to  the 
car.  But  to  offset  these  advantages  it  labors  under  the  transporta- 
tion disadvantage  of  being  compelled  to  lighter  its  own  product  to 
Jersey  City,  while  the  product  of  its  rivals  is  carried  free. 

It  is  repeated  through  page  after  page  of  the  majority  opinion  that 
the  complainant  is  at  a  transportation  disadvantage  in  comparison 
with  its  competitor,  Arbuckle  Brothers.  Most  certainly  it  is,  and  this 
Commission  has  held  that  this  disadvantage  is  not  improper. 

Starting,  then,  with  the  proposition  that  with  respect  to  all  sugar 
handled  over  the  lines  of  the  defendants  through  their  rail  terminals 
upon  the  west  bank  of  the  Hudson  Biver,  the  complainant  is  properly 
at  a  disadvantage  as  compared  with  its  competitors  located  in  Brook- 
lyn, it  may  be  asked,  What  further  disadvantage  against  the  com- 
plainant does  the  record  in  this  case  disclose?  If  any,  it  arises  out 
of  the  following  situation : 

Arbuckle  Brothers  own  an  extensive  dock  in  Brooklyn  and  the  float- 
ing equipment  for  lightering  to  and  from  that  dock.  An  arrange- 
ment has  been  made  by  these  defendants  with  Arbuckle  Brothers 
under  the  terms  of  whidi  traffic  of  all  kinds  is  handled  over  this  dock 
to  and  from  the  rail  termini  of  the  defendants  at  Jersey  City.  The 
dock  is  known  as  the  Jay  Street  terminal  of  these  defendants.  Ar- 
buckle Brothers  are  the  agents  of  the  various  defendants  in  the  oper- 
ation of  that  terminal  As  compensation  for  the  lightering  of  this 
traffic  and  the  transaction  of  the  terminal  business  connected  with 
receiving  and  delivering  the  same,  Arbuckle  Brothers  are  paid  a 
fixed  sura  per  100  poimds,  which  is  3  cents  where  the  traffic  is  in- 
tended for  certain  destinations  and  4^  cents  for  certain  other 
destinations. 
With  respect  to  this  contract  certain  facts  should  be  noted. 
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It  applies  to  all  traffic  of  all  kinds,  both  in  and  out,  originating  at 
or  intended  for  that  part  of  Brooklyn.  As  I  rememb^  the  testimony 
about  one-third  of  the  outbound  traffic  consists  of  the  product  of  Ar- 
buckle  Brothers,  the  other  two-thirds  being  miscellaneous  business. 
A  much  less  per  cent  of  inbound  business  is  for  Arbudde  Brothers. 

When  outbound  traffic  is  presented  for  shipment  over  the  line  of  one 
of  the  defendants  a  bill  of  lading  is  issued  in  the  name  of  that  de- 
fendant This  is,  of  course,  signed  by  an  employee  of  ArbucUe 
Brothers  for  the  railroad  company,  but  it  is  in  all  respects  the  act 
of  the  company  and  binding  upon  it.  If,  for  example,  a  consign- 
ment of  sugar  were  to  be  offered  for  shipment  by  Arbuckle  Brothers 
over  the  line  of  one  of  these  defendants  and  if  that  sugar  were  lost 
in  transit  from  the  dock  to  the  Jersey  shore,  the  railroad  would  be 
responsible  to  the  consignee  for  the  delivery  of  the  property.  Under 
the  contract  between  Arbuckle  Brothers  and  the  railroad,  the  railroad 
would  have  a  claim  against  Arbuckle  Brothers  for  the  amount  of 
the  loss,  but,  as  between  the  shipper  and  the  railroad,  ArbucUe 
Brothers  are  unknown. 

The  price  paid  is  by  the  hundred  pounds  and  depends  not  on  the 
character  of  the  traffic  but  on  the  destination,  being  3  cents  per  100- 
pounds  in  some  instances,  and  4^  cents  in  others.  It  is  in  no  sense  an 
allowance  to  Arbuckle  Brothers  for  the  lighterage  of  their  sugar, 
except  as  that  sugar  may  constitute  about  one-third  of  the  total  out- 
bound business  handled  through  that  terminal 

The  case  finds,  and  this  is  not  disputed,  that  under  the  actual  work- 
ing of  this  contract  Arbuckle  Brothers  do  not  receive  an  excessive 
return  for  the  service  performed. 

Just  how,  then,  does  this  contract  violate  the  act  to  regulate  com- 
merce? 

To  permit  a  shipper  to  receive  from  a  railroad  compensation  for 
any  part  of  the  service  of  transportation  undertaken  by  the  railroad 
is  a  fruitful  source  of  favoritism  and  discrimination.  This  has  al- 
ways been  recognized  by  all  students  of  the  subject,  and  Congress,  in 
view  of  this  fact,  might  very  well  have  prohibited  all  transactions  of 
this  kind.  Had  it  done  so  the  mere  fact  that  Arbuckle  Brothers  are 
the  owners  of  a  substantial  part  of  the  traffic  moving  through  this 
terminal  would  render  the  operation  of  the  contract  unlawful. 

Congress  has  not  done  this.  The  Commi^on  in  calling  the  atten- 
tion of  Congress  to  the  wrongs  which  grew  out  of  this  connection  be- 
tween the  shipper  and  the  railroad,  itself  stated  that  there  might  be 
instances  in  which  it  was  for  the  interest  of  the  general  public  that 
some  portion  of  the  transportation  service  should  be  performed  by  the 
owner  of  the  property,  and  that,  for  this  reason,  the  better  way 
seemed  to  be  to  make  sure  that  the  oompensaticm  paid  the  shipper  for 
the  performance  of  this  service  was  not  extravagant.    Whether  in- 

20 1. 0.  C.  Bep. 


FEDEBAL  SUGAB  BEFINING  CO.   V.  B.   A  0.  B.  B.   00.  221 

fluenced  by  this  suggestion  or  not,  Congress  did,  in  the  Hepburn 
amendment  of  1906,  provide  that  where  the  shipper  rendered  a  part 
of  the  transportation  service  the  Commission  might  inquire  what 
would  be  a  reasonable  compensation  for  that  service  and  fix  a  limit 
which  should  not  be  exceeded  by  the  carrier,*  thereby  expressly  recog- 
nizing the  right  of  the  carrier  to  employ  the  shipper  about  the  trans- 
portation of  his  own  property,  provided  the  compensation  paid  for 
that  service  was  not  unreasonable. 

This  very  instance  before  us  furnishes  a  good  illustration  of  the 
necessity  for  this  provision.  Dockage  property  in  Brooklyn  is  eix- 
tremely  valuable,  and  it  might  be  both  difficult  and  expensive  for 
these  various  defendants  to  create  proper  freight  terminals  in  that 
locality.  This  dock  with  its  floating  equipment  was  available.  It 
gave  to  the  public  facilities  much  needed,  and  it  enabled  the  defend- 
ants to  provide  those  facilities  on  favorable  terms  to  themselves. 
There  is  no  apparent  reason  why  these  defendants  should  not  be 
allowed  to  select  this  economical  and  efficient  method  of  affording 
adequate  public  facilities  for  receiving  and  delivering  freight  in  this 
locaUty,  unless  some  wrong  is  done  to  some  member  of  the  shipping 
public. 

While,  however,  it  seems  plain  to  me  that  Congress  has  not  pro- 
hibited arrangements  of  this  kind  when  no  element  of  wrong  is 
involved,  I  do  not  think  that  such  a  situation  is  lawful  if  it  creates 
an  undue  discrimination  in  favor  of  the  party  who  handles  the 
business  and  receives  the  compensation,  even  though  the  compensation 
be  not  excessive.  There  is,  therefore,  the  further  question  of  fact, 
Does  the  operation  of  this  contract  give  to  Arbuc^e  Brothers  an 
advantage  over  the  Federal  Sugar  Refining  Company?  If  it  does, 
in  my  opinion  it  should  be  prohibited;  if  it  does  not,  then  in  the 
interest  of  the  public  and  of  these  defendants,  it  should  be  sanctioned. 

It  is  said  that  Arbuckle  Brothers  get  free  transportation  for  their 
sugar  from  this  dock  to  Jersey  City,  while  the  complainant  is  obliged 
to  lighter  its  sugar  at  its  own  expense.  This  certainly  is  true,  but 
for  the  reason  that  the  factory  of  Arbuckle  Brothers  is  within  the 
lighterage  limits  while  that  of  the  complainant  is  without — ^a  situa- 
tion which  this  Commission  has  approved. 

It  is  suggested  that  Arbuckle  Brothers  are  large  shippers,  while 

the  complainant  is  a  small  shipper.    The  record  does  not  show  the 

relative  shipments  of  these  two  refineries ;  nor  did  I  suppose  that  this 

was  material.    It  has  been  my  understanding  that  under  this  act 

which  we  administer  great  shippers  and  smaU  shippers  stand  exactiy 

alike.    I  had  not  supposed  hitherto  that  if  a  great  shipper  happened 

to  be  located  within  the  free  lighterage  limits  of  New  York  his 

greatness  was  a  reason  for  depriving  him  of  the  benefit  of  free 

lighterage. 
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It  is  said  that  Arbuckle  Brothers  handle  their  own  sugar.  But 
how  does  this  benefit  Arbuckle  Brothers,  provided  the  sum  which  they 
receive  for  that  service  is  no  more  than  a  reasonable  one! 

It  is  urged  that  the  compensation  paid  is  more  than  is  reasonable. 
It  is  quite  possible  that  the  amount  received  per  100  pounds  for  han- 
dling this  sugar  is  more  than  would  be  just  if  nothing  but  the 
Arbudde  sugar  was  handled  through  the  Jay  Street  terminal,  but 
the  contract  for  the  operationof  that  terminal  applies  to  the  entire 
traffic,  of  which  the  Arbuckle  sugar  is  but  a  fraction.  That  traffic 
is  of  all  kinds  and  the  expense  of  handling  some  kinds  much  exceeds 
that  of  others.  What  Arbuckle  Brothers  gain  on  sugar  is  lost  on 
other  kinds  of  business,  provided  the  entire  result  is  not  too  favorable. 
If  the  defendants  have  a  legal  right  to  make  this  arrangement  we 
must,  in  passing  upon  it,  consider  it  as  a  whole,  and  not  select  a  par- 
ticular item  of  traffic  in  inquiring  whether  the  price  paid  for  the 
service  is  too  high. 

Several  things  conclusively  show  that  the  trouble  of  the  complain- 
ant springs  from  its  location  without  the  free  lighterage  limits,  and 
not  from  the  circumstance  that  the  Jay  Street  terminal  is  operated  by 
Arbuckle  Brothers. 

Counsel  for  the  complainant  deliberately  stated  upon  the  argument 
that  his  client  would  be  in  no  respect  benefited  if  the  operation  of 
that  terminal  were  to  pass  into  the  hands  of  a  third  party  or  were 
to  be  taken  over  by  the  defendants  themselves.  If,  then,  the  com- 
plainant is  not  damaged  by  the  arrangement  as  it  exists,  why  should 
we  interfere  with  that  arrangement  which  appears  to  be  few:  the 
common  benefit  of  the  public  and  of  the  railways? 

The  situation  of  the  American  Sugar  Refinipg  C!ompany  is  equally 
in  point.  Most  of  the  raw  sugar  which  is  refined  is  received  or  may 
be  received  by  water,  and  much  of  the  product  may  be  sent  out  by 
water.  A  sugar  refinery  is  almost  of  necessity  accessible  to  extensive 
dockage  facilities,  and  this  is  true  in  case  of  the  American  Company. 
These  docks  were  owned  and  operated  by  Havemeyer,  the  predidmt 
of  that  company,  and  the  complainant  made  the  same  claim  upon 
the  hearing  with  respect  to  the  Sugar  Trust  that  it  made  with  respect 
to  Arbuckle  Brothers,  upon  the  theory  that  Havemeyer  was  the  prin- 
cipal owner  of  the  American  Sugar  Refining  Company.  It  turned 
out  in  evidence  that  the  stock  holdings  of  Mr.  Havemeyer  in  that 
company  were  insignificant,  and  his  connection  with  the  company 
has  since  been  entirely  severed,  so  that,  to-day,  there  is  no  community 
of  ownership  between  the  person  operating  the  terminal  throu^ 
which  its  sugar  is  handled  and  the  refining  company  itself. 

It  was  practically  conceded  by  the  complainant,  and  is  perfectly 
evident  without  any  concession  that  the  American  Sugar  Refining 

20 1.  G.  G.  Bep. 


FEDEBAL  SUQAB  BEFINING  GO.  V.   B.  &   O.  B.  B.  00.     228 

Company  enjoys,  under  the  present  arrangment,  precisely  the  same 
advantage  over  the  complainant  as  do  Arbuckle  Brothers,  and  it  is 
further  evident  that  both  companies  would  enjoy  this  advantage 
were  Arbuckle  Brothers  compelled  to  retire  from  the  operation  of  the 
Jay  Street  terminal. 

It  may  be  suggested  in  this  connection  that  the  Sugar  Trust  would 
not  be  likely  to  sit  idly  by  if  the  arrangement  at  the  Jay  Street 
terminal  worked  a  discrimination  against  it,  in  favor  of  its  most 
active  rival. 

Since  the  promulgation  of  the  opinion  of  the  Commission  in  the 
original  case  a  new  feature  has  been  introduced  into  this  situation, 
to  which,  perhaps,  some  reference  should  be  made. 

Originally  the  complainant  lightered  its  sugar  from  its  factory 
at  Yonkers  to  the  rail  termini  of  the  defendants  at  Jersey  City  by 
the  steamer  Ben  Franklin.  The  various  packages  were  marked 
by  the  complainant  and  put  on  board  the  steamer  at  Yonkers.  The 
skipper  was  provided  with  bills  of  lading  or  receipts  for  signature 
by  the  various  railroads  over  which  the  shipments  were  to  pass,  and 
he  transported  these  packages  from  Yonkers  to  Jersey  City,  made 
delivery  to  the  various  railroads,  and  obtained  his  receipts,  which 
were  returned  to  the  complainant. 

At  the  present  time  the  packages  are  marked  and  loaded  upon  the 
Ben  Franklin  at  Yonkers,  precisely  as  before ;  but  the  cargo  is  now 
consigned  to  the  complainant  at  Pier  24,  which  is  on  the  New  York 
side  of  the  Hudson  River  and  within  the  lighterage  limits.  The 
steamer  proceeds  to  Pier  24  and  ties  up,  whereupon  a  representative 
of  the  complainant  steps  on  board,  gives  the  captain  of  the  Ben 
Franklin  a  receipt  for  his  cargo,  and  delivers  to  him  the  blank 
receipts  or  bills  of  lading  which  were  formerly  put  into  his  possession 
at  Yonkers.  After  this  has  been  done  the  steamer  proceeds  to  Jersey 
City  and  makes  delivery  to  the  various  rail  lines. 

It  is  claimed  by  the  complainant,  and  apparently  foimd  by  the 
Commission,  that  this  amounts  to  a  transportation  of  this  sugar  from 
Pier  24  to  Jersey  City. 

The  transaction,  in  fact,  is  precisely  the  same  now  that  it  was 
formerly,  except  that  the  steamer  now  stops  at  Pier  24.  Great  stress 
is  laid  in  the  opinion  upon  the  fact  that  the  Ben  Franklin  is  actually 
made  fast  to  the  wharf,  but  to  my  own  mind  it  would  subserve  exactly 
the  same  purpose  if  she  were  to  whistle  in  midstream  when  passing 
that  pier.  It  is  impossible  for  me  to  imderstand  how  any  perform- 
ance of  this  character  can  change  the  actual  relation  of  these  parties 
when  the  thing  accomplished  is  in  both  cases  identical. 

If  the  complainant  saw  fit  to  put  its  sugar  onto  Pier  24  and  to 
notify  the  defendants  to  come  there  and  receive  it,  a  different  ques- 
tion might  be  presented.    Their  traffic  would  then  be  within  the  free 
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lighterage  limits,  and  it  is  possible  that,  having  selected  docks  adja- 
cent to  the  refineries  of  the  competitors  of  this  complainant,  the 
defendants  could  not  refuse  to  take  the  sugar  upon  this  dock. 

In  order  to  avoid  all  misapprehension,  let  me  repeat  that  we  ought 
not,  in  my  opinion,  to  sanction  the  arrangement  for  the  operation 
of  the  Jay  Street  terminal,  if  that  results  in  discrimination  against 
this  complainant.  It  is  evident  that  this  situation  might  take  vari- 
ous forms,  where  it  could  be  forcibly  urged  that  such  discrimination 
existed.  If,  for  example,  the  refinery  of  this  complainant  had  been 
located  within  the  lighterage  limits,  and  these  defendants  by  selecting 
for  their  terminals  in  Brooklyn  docks  adjacent  to  the  refineries  of 
its  two  competitors  had  compelled  this  complainant  as  a  practical 
matter  to  lighter  its  product  to  the  Jersey  shore,  either  because  that 
could  be  done  more  cheaply  than  to  deliver  it  at  the  Brooklyn  termi- 
nals or  because  those  terminals  were  operated  by  its  competitors,  who, 
by  handling  the  traffic  of  the  complainant,  would  acquire  an  improper 
^owledge  of  its  business,  serious  questions  would  be  presented ;  but 
there  is  nothing  of  the  kind  in  this  case.  The  only  disadvantage  here 
which  has  been  pointed  out  or  which  can  be  pointed  out  arises  from 
the  location  of  the  complainant  without  the  lighterage  limits.  That 
was  its  complaint  in  the  original  case,  and  that  is  the  gravamen  of  its 
complaint  here.  Since  the  Commission  has  decided  that  the  free 
lighterage  limits  of  New  York  ought  not  to  be  extended  so  as  to 
include  Yonkers,  and  since  it  appears  that  the  arrangement  at  the 
Jay  Street  terminal  is  in  the  general  public  interest,  I  do  not  think 
this  Commission  should  make  any  order  which  will  prevent  these 

defendants  from  continuing  that  arrangement. 
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No.  3376. 
AUDLEY  HILL  &  COMPANY  ET  AL. 

V. 

SOUTHERN  RAH^WAY  COMPANY. 


SubmiUed  February  i,  1911,    Decided  February  IS,  1911, 


1.  The  presumption  of  reasonableness  arising  from  the  long  existence  of  a  rate  does 

not  necessarily  attach  when  the  rate  was  established  by  the  carrier,  in  the 
exercise  of  its  discretion,  to  meet  competitive  conditions. 

2.  Rate  of  20  cents  per  100  pounds  on  bananas  from  Charleston,  S.  C,  to  Augusta,  Ga., 

not  found  to  have  been  imreasonable.    Complaint  dismissed. 

R.  J.  SouihaU  for  complainants. 
R.  Walton  Moore  for  defendant. 

Report  op  the  Commission. 

• 

By  the  Oommibsion: 

Complainants,  Audley  Hill,  trading  under  the  name  of  Audley  Hill 
&  Company,  and  Arthur  H.  Merry,  trading  under  the  name  of  Merry 
&  Company,  are  engaged  in  the  wholesale  produce  business  at  Augusta, 
Ga.  By  joint  petition,  filed  July  6, 1910,  they  attack  the  reasonable- 
ness of  freight  charges  collected  from  them  by  defendant  for  trans- 
porting a  number  of  carloads  of  bananas  from  Charleston,  S.  C,  to 
Augusta,  Oa.    Reparation  is  asked. 

Between  May  4, 1909,  and  January  7, 1910,  Audley  Hill  &  Company 
shipped  from  Charleston,  S.  C,  to  Augusta,  Ga.,  12  carloads  of  ba- 
nanas, aggregating  248,400  pounds,  and  between  November  9,  1909, 
and  December  31, 1909,  Merry  &  Company  shipped  between  the  same 
points  4  carloads  of  bananas,  aggregating  87,900  poimds.  Freight 
charges  amounting  to  $496.80  and  $176.80,  respectiyely,  were  col- 
lected on  basis  of  rate  of  20  cents  per  100  pounds. 

Charleston,  S,  C,  and  Savannah,  Ga.,  are  competitors  for  general 
business  at  Augusta  and  for  a  long  time  have  had  the  same  rates  to 
that  city.  The  testimony  is  that  between  Savannah  and  Augusta 
the  rates  are  controlled  by  water  competition  of  the  Savannah  River. 
No  bananas  move  from  Savannah  to  Augusta  either  by  rail  or  by 
water  as  the  character  of  the  commodity  requires  peculiar  facilities 
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for  its  handling  in  bulk  and  such  facilities  do  not  exist  at  Savannah. 
The  water  competition,  therefore,  is  potential  only,  with  respect  to 
bananas,  but  it  receives  consideration  in  fixing  the  banana  rate. 
From  early  in  1902  until  May  3,  1909,  a  rate  of  16  cents  obtained  on 
bananas  to  Augusta  from  both  Charleston  and  Savannah.  In 
territory  intermediate  to  Augusta,  Ga.,  and  Columbia,  S.  C,  there  is 
naturally  competition  among  banana  dealers  of  the  two  cities. 
From  Charleston  to  Columbia  there  is  no  water  competition  and  the 
rate  for  a  number  of  years  was  20  cents,  although  the  distance  is  about 

9  miles  less  than  to  Augusta. 

This  situation  obtained  for  a  long  period,  and  the  testimony  is 
that  the  Columbia  shippers,  in  November,  1908,  complained  to  the 
South  Carolina  railroad  commission  alleging  discrimination  against 
Columbia  as  compared  with  Augusta,  and  thereupon  the  South 
Carolina  commission,  on  February  25,  1909,  established  a  rate  of  15 
cents  from  Charleston  to  Columbia.  On  the  assumption  that  the 
complaint  of  the  Columbia  shippers  would  have  been  satisfied  by  plac- 
ing Columbia  and  Augusta  on  a  parity,  defendant  increased  the  rate 
from  Savannah  to  Augusta  to  20  cents,  a  like  increase  being  made 
from  Charleston  to  Augusta,  effective  May  3,  1909.  With  the 
Augusta  rate  thus  raised  to  equal  the  former  Columbia  rate,  defend- 
ant then  appUed  to  the  South  Carolina  commission  for  authority  to 
restore  the  20-cent  rate  to  Columbia,  but  the  application  was  denied. 
On  February  18, 1910,  defendant  restored  the  15-cent  rate  to  Augusta, 
and  that  rate  is  stiU  effective.    Except  for  an  interval  of  less  than 

10  months— May  3,  1909,  to  Februaiy  18,  1910 — the  15-cent  rate 
to  Augusta  has  been  continuously  in  effect  for  more  than  nine  yeus. 
Defendant  asserted  that  it  would  not  have  been  changed  but  for  the 
aforesaid  action  of  the  South  Carolina  commission,  and  contended 
that  the  15-cent  rate  was  imreasonably  low. 

Although  the  Commission  has  held  that  the  long  exist^ice  and 
use  of  a  rate  is  an  important  fact  tendilig  to  show  that  it  is  suffi- 
ciently high  and  properly  requires  the  carriers  to  explain  or  justify 
an  increase  thereof,  the  evidential  force  of  such  a  showing  is  weiJc- 
ened  when  the  rate  has  been  estabUshed  on  account  of  competitive 
conditions  which  the  carrier,  in  the  exercise  of  its  discretion,  might 
lawfully  meet  but  which  it  might  not  be  required  to  meet.  In  Lind- 
say Bros.  V.  B.  cfe  0.  S.  W.,  16  I.  C.  C.  Rep.,  6,  we  said: 

While  water  competition  may  be  availed  of  by  a  carrier  as  its  justification  and 
excuse  for  rates  that  are  lower  than  would  otherwise  be  lawful  under  sections  2,  3,  or 
4  of  the  act,  the  existence  of  such  competition  is  not  in  itself  a  ground  upon  whidi  a 
shipper  may  demand  a  lower  rate.  It  is  the  privilege  of  a  carrier,  in  its  own  interest, 
to  meet  such  competition,  but  it  is  not  the  privilege  of  a  shipper  to  demand  less  than 
normal  rates  because  of  the  existence  of  a  competition  which  the  carrier  in  its  own 
behalf  does  not  choose  to  meet. 
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See- also  Breese- Trenton  Mining  Co.  v.  Wabaak  B.  B.  Ch.,  19 1.  C.  C. 
Rep.,  598. 

The  testimony  is  that  bananas  are  perishable  and  have  to  be  moved 
with  passenger-train  dispatch  in  reftigerator  cars,  for  which,  empty  or 
loaded,  a  rental  of  three-fourths  of  a  cent  per  mile  is  paid.  At  the 
expense  of  the  carriers,  these  refrigerator  cars  are  equipped  with  ^lats, 
bulkheads/  and  false  floors.  In  many  instances  these  cars  are  re- 
turned empty,  and  a  sufficient  supply  must  be  parked  at  the  port 
awaiting  arrival  of  the  vessel.  Complainants  obtain  their  bananas 
principally  from  Mobile,  but  occasionally  from  New  Orleans  or  Balti- 
more. The  banana  movement  from  Charleston  is  sporadic  and  light, 
fruit  vessels  not  plying  there  with  any  regularity.  Nevertheless, 
several  years  ago  defendant  constructed  a  fruit  whaif  at  that  port  at 
an  expenditure  of  $25,000. 

Under  Southern  Classification  bananas  take  the  third  class  rate, 
which  from  Charleston  to  Augusta  is  28  cents.  Under  the  Georgia 
classification  bananas  are  sixth  class  and  take  a  rate  of  28  cents  for  the 
distance  from  Charleston  to  Augusta. 

Upon  the  whole  record  we  are  of  the  opinion  and  find  that  defend- 
ant's rate  of  20  cents  per  100  pounds  is  not  shown  to  have  been 
unreasonable  or  excessive.  The  complaint  must  be  dismissed,  and  it 
will  be  so  ordered. 
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No.  3263. 
CRESCENT  LUMBER  COMPANY 

V, 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


SubmiUed  February  1, 1911,    Dedded  February  Uf  1911. 


Two  routes,  over  which  the  same  rate  applied,  were  available  from  points  of  origin 
to  destination.  Over  one  of  said  routes  reconsignment  in  transit  was  permitted 
by  proper  tari£f  publication,  but  such  reconsignment  was  not  permitted  oy& 
the  other  route;  Heldf  That,  in  the  absence  of  routing  instructions  by  the  ship- 
per, or  notice  that  its  shipments  were  to  be  reconsigned  in  transit,  the  initial 
carrier  is  not  liable  in  damages  for  fedlure  to  forward  the  traffic  over  the  route 
via  which  the  reconsignment  privilege  was  available. 

0.  B.  Nevitte  for  complainant. 

R.  WdUon  Moore  for  Illinois  Central  Railroad  Company  and  New 
Orleans;  Mobile  &  Chicago  Railroad  Company. 

Report  op  the  Commission. 

By  the  Commission: 

Complainant  is  engaged  in  the  lumber  business  at  Meridian,  Miss. 
Its  petition,  filed  May  4, 1910,  alleges  the  collection  from  it  by  defend- 
ants of  excessive  freight  charges  on  eight  carloads  of  yellow-pine 
lumber  shipped  from  points  in  Mississippi  to  Cypress,  HI.,  and  thence 
reconsigned  to  various  destinations.  The  complaint  was  filed  with 
the  Commission  informally  on  March  12,  1909.    Reparation  is  asked. 

Between  J\me  12,  1907,  and  August  27,  1907,  complainant  shipped 
from  several  stations  on  line  of  defendant  New  Orleans,  Mobile  & 
Chicago  Railroad  eight  carloads  of  rough  yellow-pine  lumber  con- 
signed to  itself  at  Cypress,*  HI.,  ''care  of  Chicago  &  Eastern  Illinois 
Railroad."  Cypress  is  reached  only  by  the  Chicago  &  Eastern  Illi- 
nois Railroad,  and  to  that  point  two  routes  taking  the  same  rates 
were  available,  one  via  Meridian,  Miss.,  and  the  Mobile  &  Ohio  Rail- 
road, the  other  via  Ackerman,  Miss.,  and  the  Illinois  Central  Railroad. 
No  intermediate  routing  was  designated  by  the  shipper,  but  the  lum- 
ber was  loaded  in  cars  which  the  New  Orleans,  Mobile  &  Chicago  had 
received  from  the  Illinois  Central  and  which,  under  car-service  rules, 
had  to  be  returned  via  the  Illinois  Central.    Accordingly,  the  initial 
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carrier  routed  each  shipment  via  Ackerman  and  the  Ulinois  Central, 
and  the  latter  road  hauled  the  traffic  through  Cairo  to  Carbondale, 
thence  south  to  Marion,  HI.,  the  nearest  junction  with  the  Chicago  & 
Eastern  Illinois.  Each  car,  upon  arrival  at  Marion,  was  tendered  by 
the  Illinois  Central  to  the  Chicago  &  Eastern  Illinois.  Six  w^e 
refused  and  two  that  had  been  accepted  were  returned,  the  basis  for 
this  action  being  that  there  was  no  lumber  industry  at  Cypress,  and 
the  Chicago  &  Eastern  Illinois  would  not  accept  cars  consigned  to 
that  point  unless  accompanied  by  instructions  for  reconsignment. 
Cypress  was  a  fictitious  destination,  and  complainant's  only  object 
in  first  consigning  the  shipments  to  that  point  was  to  conceal  from 
its  customers  the  source  of  supply.  On  all  cars  so  consigned  it  was 
complainant's  custom  to  send  request  for  reconsignment  to  the  agent 
of  the  Cinciimati,  Hamilton  &  Dayton  Railroad  at  $t.  Louis,  who  had 
undertaken  to  transmit  such  request  to  the  Chicago  &  Eastern  Illi- 
nois. The  Cincinnati,  Hamilton  &  Dayton  was  compensated  for  this 
service  by  receiving  a  portion  of  the  haul  whenever  practicable. 

On  various  dates  subsequent  to  the  arrival  of  the  cars  at  Marion  and 
refusal  by  the  Chicago  &  Eastern  Illinois  to  accept  them,  the  agent 
of  the  Cincinnati,  Hamilton  &  Dayton  at  St.  Louis  gave  to  the  Illinois 
Central  orders  to  reconsign  the  cars.  Bills  of  lading  were  then 
issued  by  the  Illinois  Central  for  the  movement  to  the  new  destina- 
tions and  seven  of  the  cars  were  transported  to  Chicago  via  that  line, 
Chicago  being  the  final  destination  of  six  of  the  shipments.  One  car, 
destined  to  St.  Clair  Springs,  Mich.,  moved  from  Chicago  via  the 
Grand  Trunk  and  Michigan  Central,  while  the  other,  destined  to  Cleve- 
land, Ohio,  moved  via  Illinois  Central  to  Tuscola,  HI.,  thence  via 
Cincinnati,  Hamilton  &  Dayton  and  Wheeling  &  Lake  Erie.  At 
destinations  charges  were  assessed  at  a  combination  of  joint  rates 
based  on  Marion. 

The  reparation  asked  is  based  on  the  joint  rates  from  points  of 
origin  to  final  destinations  applicable  via  Meridian  and  the  Mobile  & 
Ohio.  The  tariff  naming  those  rates  provided,  effective  July  13, 1907, 
that  such  shipments  might  be  reconsigned  in  transit  at  the  through 
rate,  a  charge  of  $5  per  car  being  made  for  the  privilege.  To  this 
tariff  the  Illinois  Central  was  not  a  party.  The  tanff  naming  the  rate 
via  the  route  of  movement  did  not  allow  reconsignment  at  the  through 
rate.  The  action  of  the  Chicago  &  Eastern  Illinois  in  refusing  ship- 
ments at  Cypress  is  therefore  immaterial,  the  question  being  whether 
or  not  the  shipments  were  misrouted  by  the  initial  carrier.  As  pre- 
viously stated,  two  routes  taking  the  same  rate  were  available.  The 
initial  carrier  can  not  be  charged  with  knowledge  of  complainant's 
desire  to  reconsign  the  shipments,  and  in  the  absence  of  specific  rout- 
ing by  shipper  we  hold  that  the  initial  carrier  was  justified  in  routing 
these  cars  as  it  did. 
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Under  the  circumstances  we  are  of  opinion  and  find  that  the 
charges  on  complainant's  shipments  were  collected  in  accordance  with 
the  tariff  in  force  and  that  such  charges  are  not  shown  to  have  been 
unreasonable  or  excessive.  The  complaint  must  be  dismissed,  and  it 
will  be  so  ordered. 


•  ♦  • 


No.  3438. 
CRESCENT  LUMBER  COMPANY 

V. 

MOBILE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


Submitted  December  S,  1910.    Decided  February  IS,  1911. 


A  transit  privilege  that  was  effective  for  eighteen  months  and  withdrawn 
through  misunderstanding  between  carriers,  and  after  a  period  of  two  and 
one-half  months  restored  and  continued  in  effect,  can  not  be  regarded  in  the 
same  light  as  a  newly  established  transit  privilege  and  does  not  come  within 
the  inhibition  regarding  the  retroactive  application  of  such  privileges. 
Reparation  awarded  l>ecause  of  unreasonable  charges  on  a  shipment  mov- 
ing during  period  within  which  transit  privilege  was  not  allowed. 

O.  B,  Neville  for  complainant. 

R.  Walton  Moore  for  Mobile  &  Ohio  Railroad  Company. 

Report  of  thb  Commission. 

By  the  Commission  : 

Complainant  is  engaged  in  the  lumber  business  and  has  its  princi- 
pal office  at  Meridian,  Miss.  By  petition  filed  July  30,  1910,  it 
attacks  the  reasonableness  of  a  combination  rate  of  41  cents  per  100 
pounds  charged  for  carriage  of  a  carload  of  yellow-pine  lumber  from 
Eddy,  Ala.,  to  Columbus,  Ohio,  which  was  milled  in  transit  at 
Meridian,  Miss.,  and  asks  reparation  to  basis  of  joint  rate  of  28  cents, 
with  transit  privilege.  The  complaint  was  first  presented  to  the 
Commission  informally  December  24,  1908. 

On  September  21,  1907,  complainant  shipped  over  the  lines  of 
defendants  from  Eddy,  a  station  on  the  Alabama  &  Mississippi  Rail- 
road, one  carload  of  rough  yellow-pine  lumber,  weight  34,000  pounds, 
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consigned  to  Cypress,  HI.,  to  be  dressed  en  route  at  Meridian.  Be- 
fc^ce  arrival  at  Cypress  the  car  was  reconsigned  to  Columbus.  Charges 
amounting  to  $127.55  were  assessed.  The  (mly  rate  applicable  was 
a  combination  rate  of  41  cents,  under  which  the  charges  should  have 
been  as  follows: 


Rate 
;  per  100 
pounds. 


Weight. 


Eddy  to  Vincttar  Bend 

Vinesar  Bend  to  Meridian. 
Meridian  to  Columboa 


.   Total 


Centt. 

6 

8 

28 


41 


Poundt. 
84,000 
84.000 

180,000 


CbaiKei. 


117.00 
27.20 
84.00 


128.20 


^  Minimum  on  dressed  weight. 

There  was  also  eflPective  at  time  of  shipment  a  joint  rate  of  28 
cents  from  Eddy  to  Columbus,  but  the  tariff  which  provided  for  dress- 
ing at  Meridian  had  no  application  to  shipments  originating  on  the 
Alabama  &  Mississippi  Railroad.  From  March  3,  1906,  to  August 
21,  1907,  however,  the  joint  rate  of  28  cents  on  lumber  from  stations 
on  the  Alabama  &  Mississippi  Bailroad,  including  Eddy,  to  Cypress, 
Columbus,  and  other  points  on  and  north  of  the  Ohio  River,  carried 
the  privilege  of  dressing  at  Meridian.  Under  the  transit  provision 
this  rate  applied  as  follows:  Eight  cents  on  the  rough  weight  to 
Meridian  and  20  cents  on  the  dressed  weight  out,  minimum  30,000 
pounds.  On  August  21,  1907,  due  to  misunderstanding  between  the 
carriers,  this  transit  privilege  was  withdrawn,  but  was  restored  on 
the  4th  of  the  following  November  and  is  still  effective. 

The  joint  rate  of  28  cents  from  Eddy  to  Columbus  has  been  con- 
tinuously in  force  for  pearly  five  years,  and,  except  for  an  interval 
of  about  two  and  one-half  months,  during  which  period  complainant's 
shipment  moved,  the  tariff  provided  tor  dressing  in  transit  at  Merid- 
ian. A  transit  privilege  which  was  effective  for  eighteen  months 
and  through  misunderstanding  between  the  carriers  was  withdrawn 
for  a  period  of  two  and  one-half  months  and  then  ^restored  and  coa- 
tinned  in  effect,  can  not  be  regarded  in  the  same  light  as  a  newly 
established  transit  privilege  and  does  not  come  within  the  Commis- 
sion's rule  against  awarding  reparation  which  amounts  to  the  retro- 
active application  of  a  transit  privilege. 

Under  all  the  circumstances  we  are  of  the  opinion  and  find  that 

the  charges  paid  by  ccHnplainant  were  unreasonable  and  excessive 

to  the  extent  that  they  exceeded  $87.20,  based  on  rate  of  28  cents  per 

100  pounds,  and  that  complainant  is  entitled  to  reparaticm  in  the  sum 

of  $40.36,  with  interest  thereon  from  October  81,  1907.    An  order 

will  be  entered  accordingly. 
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No,  3474. 
WALTER  F.  BOYLE 

V. 

GEEAT  FALLS  &  OLD  DOMINION  RAILROAD  COMPANY. 


Submitted  October  28, 1910.    Decided  February  IS,  1911. 


Defendant's  system  of  commatation  fares  does  not  unduly  discriminate  against 

complainant  or  tlie  community  in  which  he  resides. 

Walter  F.  Boyle  for  complainant  in  person. 
Wilton  J.  Lcmibert  for  defendant. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  resident  of  McLean,  Va.,  a  station  on  the  Great 
Falls  &  Old  Dominion  Railroad.  His  petition  alleges,  in  substance, 
that  the  commutation  fares  between  Washington,  D.  C,  and  stations 
in  defendant's  so-called  third  zone  are  unreasonable  and  unjustly 
discriminatory  as  compared  with  similar  fares  between  Washington 
and  statiwis  in  defendant's  second  zone ;  that  restriction  of  the  com- 
mutation fare  to  tickets  good  for  only  52  trips  per  month  is  unrea- 
sonable and  that  defendant  should  be  required  to  issue  commutation 
tickets  which  will  permit  a  round  trip  each  day  in  the  month.  At 
the  hearing  complainant  stated  that  he  did  not  consider  the  fares 
excessive  in  themselves,  but  that  he  believed  the  adjustment  to  be 
unduly  preferential  to  the  second  zone. 

The  defendant  operates  an  electric  or  trolley  line  which  extends 
from  the  western  part  of  the  city  of  Washington  across  the  Potomac 
River  and  thence  to  Great  Falls,  Va.,  a  distance  of  about  15  miles. 
For  purposes  of  rate  making  the  line  is  divided  into  five  zones  of 
about  3  miles  each.  The  single  fare  between  stations  in  any  one  zone 
is  5  cents,  and  5  cents  is  collected  for  each  zone  beyond ;  that  is  to  say, 
the  fare  from  the  first  to  the  second  zone  is  10  cents,  to  the  third  zone 
15  cents,  etc.,  except  that  in  the  first  zone  defendant  sells  six 
tickets  for  a  quarter,  the  fare  established  by  law  within  the  Dis- 
trict of  Columbia.     The  commutation  fares  between  Washington  and 
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I>oiiits  in  the  several  zones,  and  the  cost  per  trip  under  those  fares, 
are  as  follows : 

Fares  from  and  to  Washington. 


Zone  1,  Washlngtoii  to  Cherrydale,  incluslTe. 
Zone  2,  Harriaon  to  Chesterbiook,  inclusiTe. . 

Zone  8.  El  Nldo  to  Balls  Hill,  inclmiye 

Zone  4,  Hitaffer  to  Belleview,  indiuiye 

Zone  5,  Rocky  Run  to  Great  Falls,  Inclnsiye. . 


62-trip, 
monthly. 


Gostper 
trip. 


$0.08 
.04 
.076 
.09 
.11 


McLean,  the  station  at  which  complainant  resides,  is  in  the  third 
zone  and  about  7  miles  from  defendant's  terminal  in  Washington. 
If  he  rode  only  between  McLean  and  the  Washington  terminal  he 
would  receive  864  miles  of  transportation  for  $3.90  xmder  the  52-trip 
commutation  fare ;  but  on  the  trip  to  Washington  he  is  entitled  to  a 
transfer  that  is  good  within  the  District  of  Columbia  on  the  lines 
of  the  Capital  Traction  Company.  As  a  matter  of  fact  he  uses  this 
transfer  for  a  2^-mile  ride  to  the  Post  Office  Department,  which  is 
approximately  the  center  of  the  business  section.  The  result  is  that  , 
for  $3.90  per  month  he  rides  429  miles  at  a  rate  of  less  than  a  cent 
per  mile.  Transfers  would  be  of  no  advantage  on  the  outbound  trip, 
and  complainant  uses  one  of  the  car  tickets  above  referred  to  from 
the  Post  Office  Department  to  defendant's  terminal.  Upon  the  facts 
before  us  that  fare  can  not  be  condemned  as  unreasonable  for  the 
service  performed ;  and  the  carrier's  annual  reports  indicate  that  its 
entire  schedule  of  fares  has  resulted  in  a  relatively  small  return  upon 
the  amoimt  of  money  said  to  have  been  invested  in  the  railroad. 

As  we  have  noted  complainant  conceded  that  the  only  ground  upon 
which  the  fares  to  and  from  the  third  zone  could  be  alleged  to  be  un- 
lawful was  by  comparison  with  the  relatively  lower  fares  to  and  from 
the  second  zone.  As  will  be  observed  by  examination  of  the  table 
above  set  forth,  the  52-trip  commutation  fare  from  the  first  zone  is 
$1.56,  and  the  increases  above  that  amount  are:  Second  zone,  52 
cents  more  than  first  zone;  third  zone,  $1.82  more  than  second  zone; 
fourth  zone,  78  cents  more  than  third  zone;  fifth  zone,  $1.04  more 
than  fourth  zone.  Complainant  contends  that  the  ratio  of  increase 
for  each  succeeding  zone  should  be  the  same. 

The  record  shows  that  the  number  of  commutation  tickets  sold  in 
the  zones  from  1  to  5,  respectively,  for  the  month  of  October,  1910, 
were  4,  144,  43,  21,  and  18.  Substantially  the  same  relation  between 
the  number  of  tickets  sold  from  each  zone  has  existed  since  Decem- 
ber 1, 1908.  Defendant  contends  that  the  fare  from  the  second  zone 
is  too  low  and  ought  to  be  increased.  In  its  answer  it  states  that  the 
commutation  fares  were  agreed  upon  after  hearing  before  the  Corpo- 
raticm  Commission  of  Virginia ;  tiiat  the  fare  submitted  for  approval 
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was  $2.60;  and  that  at  the  request  of  that  commisaon  the  fare  was 

reduced  to  $2.08. 

Whether  or  not  a  rate  adjustment  results  in  undue  discrimination 

against  a  particular  person  or  locality  is  a  question  ,of  fact  which 

must  be  decided  upon  consideration  of  all  the  circumstances  brought 

to  our  knowledge.    Upon  this  record  we  can  not  find  that  the  present 

adjustment  of  commutation  fares  is  unduly  prejudicial  to  c(Mnplain- 

ant.    Nor  do  we  find  that  the  sale  of  commutation  tickets  providing 

for  only  52  trips  per  month  is  unjust.    The  practice  is  common  to  all 

zcmes,  and  is  designed  to  permit  use  of  the  commutation  fares  on  all 

working-days.    Having  found  no  apparent  violation  of  the  act,  it 

is  unnecessary  in  this  connection  to  consider  defendant's  suggestions 

respecting  the  scope  of  the  Commission's  authority  over  commutation 

fares.    The  complaint  will  be  dismissed. 
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No.  8498. 
MUSE  BROTHERS  COMPANY 

V. 

CHICAGO,  EOCK  ISLAND  &  PACIFIC  RAILWAY 

COMPANY. 


SuhmUied  December  15,  1910.    Decided  February  t\,  1911, 


The  provision  in  a  tariff  on  low-priced  cotton-factory  products  specifically 
named,  requiring  the  articles  to  be  plainly  marked  on  the  outside  of  padc- 
ages  and  stated  in  shipping  receipt  or  bill  of  lading,  not  found  to  be 
onreascmable.    Complaint  dismissed. 

G.  M.  Stephen  for  complainant. 

TF.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

Repobt  of  thb  Commission. 

By  the  Commission: 

The  complainant,  a  corporation  with  its  place  of  business  at  Junc- 
tion City,  Ark.,  engaged  in  buying  and  selling  dry  goods,  alleges 
by  petition  filed  August  29,  1910,  that  unreasonable  transportation 
charges  were  assessed  on  a  shipment  of  four  cases  and  five  boxes  of 
cotton  fabrics  shipped  to  it  at  Junction  City  from  Memphis,  Tenn. 
Reparation  is  asked. 

The  shiiMnent  weighed  3,840  pounds  and  the  rate  charged  was  82 
cents  per  100  pounds,  making  a  total  of  $31.49.  It  was  stated  upon 
the  hearing  that  a  further  bill  had  been  rendered  upcm  basis  of  a 
rate  of  $1.02  per  100  pounds,  which  was  the  rate  applicable  under 
the  tariff,  but  there  is  no  evidence  that  this  bill,  if  presented,  has  been 
paid.  The  particular  ground  upon  which  this  case  rests  is  the  asser- 
tion by  complainant  that  the  tsxiS  effective  at  the  time  this  shipment 
moved  named  a  commodity  rate  of  58  cents  per  100  pounds,  which 
was  applicable  to  this  shipment.  The  provision  for  this  commodity 
rate  in  the  tariff  reads  as  follows : 

Ootton-factory  products  as  shown  below,  any  quantity :  • 

Any  of  the  foUowing-named  articles,  made  wholly  of  cotton,  when  specUlc 
namefl  of  artides  are  plainly  marked  on  outside  of  packages,  and  stated  in 
shipping  receipt  or  bill  of  lading  (marking  or  describing  packages  as  contain- 
ing "  cotton-factory  products "  will  not  be  sufficient). 
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Then  follow  34  specific  items,  such  as  backhands,  webbing,  calicoes, 
canton  flannels,  etc 

No  bill  of  lading  was  presented  at  the  hearing.  The  statement  of 
the  complainant's  witness  is  that  the  shipment  was  billed — and  the 
^ight  bill  so  shows — as  ^^  cotton  fabrics."  The  witness,  who  is 
not,  and  was  not  at  the  time,  connected  with  the  complainant,  and 
who  had  no  personal  knowledge  of  the  facts,  said : 

The  shipper  states  that  they  have  a  rubber  stamp,  stating  that  ''This  case 
contains  nothing  but  cotton  fabrics  in  the  original  piece."  This  is  stamped  on 
aU  shipments.  *  *  *  i  can  state  from  my  own  information,  because  I  was 
at  one  time  located  in  Memphis  and  solicited  business  from  these  people,  and 
I  know  that  to  be  a  fact,  that  they  label  their  packages  and  have  this  rubber 
stamp.  *  *  *  I  can't  state  what  it  [the  shipment]  consisted  of  specifically, 
but  the  shipper — ^the  receiver  states  that  it  consisted  of  cotton  fabrics  in  the 
original  piece,  exclusively. 

When  asked  if  he  knew  whether  the  specific  articles  in  the  ship- 
ment would  come  under  the  designation  prescribed  by  the  tariff,  he 
answered:  "No;  I  couldn't  say  to  that  positively.''  It  can  not  be 
seriously  contended  that  evidence  of  this  character  even  tends  to 
prove  the  material  questions  of  fact  here  involved,  namely,  the  actual 
contents  of  this  shipment,  whether  the  cases  or  boxes  were  marked 
so  as  to  show  their  contents,  or  whether  the  contents  were  stated  in 
the  shipping  receipt  or  bill  of  lading,  as  required  by  the  tariff. 

Upon  the  hearing  counsel  for  complainant  asserted  that  the  pro- 
vision in  the  tariff  requiring  the  names  of  articles  to  be  plainly 
marked  on  outside  of  package  and  to  be  stated  in  the  shipping  receipt 
or  bill  of  lading  was  unreasonable  in  itself  and  because  it  did  not 
apply  to  all  territory. 

In  the  New  England  states  and  in  other  territory  cotton  fabrics 
move  upon  class  rates,  while  in  portions  of  the  southern  territory 
special  commodity  rates,  lower  than  class  rates,  are  applied  to  the 
coarser  and  cheaper  cotton  products.  Counsel  for  defendant  stated 
that  this  commodity  rate  is  intended  to  apply  only  to  coarser  and 
cheaper  cotton-factory  products,  and,  as  these  are  shipped  in  boxes  or 
cases,  the  requirement  that  the  package  should  show  on  the  outside 
the  specific  contents  by  naming  the  articles  imder  the  general  desig- 
nations named  in  the  tariff  is  proper  for  the  protection  of  the  car- 
rier. There  are  cotton  products  of  a  higher  grade,  and  it  is  not 
intended  that  they  should  be  carried  at  the  low  commodity  rate 
named.  To  require  a  compliance  with  this  provision  by  the  shipper 
does  not  appear  to  the  Commission  to  be  unreasonable  or  unduly 
discriminatory.    The  complaint  must  be  dismissed,  and  it  will  be  so 

ordered. 

20 1. 0.  a  B/ep, 


QUMM   V.  £.   P.   &  B.  I.  BY.   GO.  287 


No.  3258. 
W.  L.  GUMM 

V. 

EL  PASO  &  ROCK  ISLAND  RAILWAY  COMPANY  ET  AL 


8uJ>mitted  January  10,  1911.    Decided  February  24,  1911. 


A  rate  of  94  cents  per  100  pounds  charged  for  the  transportation  of  empty 
beer  bottles  in  carloads  from  Oapitan,  N.  Mez.,  to  El  Paso,  Tez.,  found  to 
be  imreasonable  in  so  far  as  it  exceeds  15  cents  per  100  pounds  in  carloads, 
minimmm  weight  20,000  pounds,  which  is  established  as  the  maximum  rate 
for  the  future  from  Capitan  and  points  intermediate  to  Kl  Paso. 

Rufus  B.  Daniel  for  complainant. 
Hawkins  (6  Franklin  for  defendants. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant,  who  is  engaged  in  business  at  Carrizozo,  N.  Mez., 
filed  a  petition  May  3, 1910,  assailing  as  unreasonable  and  unlawful  a 
rate  of  94  cents  per  100  pounds  charged  for  the  transportation  of 
a  carload  of  empty  beer  bottles  from  Capitan,  N.  Mex.,  to  El  Paso, 
Tex.  Reparation  is  asked,  and  the  petition  contains  a  prayer  that 
the  Commission  establish  a  lawful  and  reasonable  carload  rate  and 
minimum  for  the  future  on  the  traffic  in  question  from  Capitan  and 
points  intermediate,  to  El  Paso. 

On  August  3,  11)08,  complainant  made  a  shipment  of  76  barrels 
of  empty  beer  bottles,  weighing  10,000  pounds,  from  Capitan  to 
El  Paso,  upon  which  charges  of  $94  were  collected  at  a  rate  of  94 
cents  per  100  pounds,  which  was  the  first  class  rate  for  a  distance 
of  165  miles.  Capitan  is  the  terminus  of  the  Capitan  branch  and  is 
21  miles  from  Carrizozo,  a  junction  with  the  main  line,  which 
latter  point  is  144  miles  from  El  Paso.  The  bottles  were  shipped  in 
uncovered  barrels. 

Between  the  points  mentioned  the  carload  rate  on  iron,  scrap,  and 
junk,  minimum  weight  30,000  pounds, is  10  cents,  which  yields  a  revenue 
for  the  service  involved  of  $30  per  car.  Defendants'  rate  on  lumber 
for  the  same  distance  is  21  cents,  on  wheat  22f  cents,  and  on  hay  and 
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on  grain,  except  wheat,  18^  cents.  Defendants  assert  that  Capitan  is 
located  on  a  branch  line  and  that  the  volume  of  traffic  is  light 

The  revenue  on  junk  at  the  established  rate  and  minimum  is  1J2 
cents  per  ton  per  mile,  while  the  revenue  on  the  shipment  in  question 
is  approximately  12  cents.  Empty  beer  bottles  are  a  low-grade  com- 
modity and  are  sometimes  classed  with  jimk.  As  above  noted,  the 
rate  on  junk  between  the  points  named  is  10  cents,  with  a  minimum 
weight  of  30,000  pounds.  A  rate  of  15  cents  on  empty  beer  bottles, 
with  a  minimum  weight  of  20,000  pounds,  would  jrield  a  per-ton-per- 
mile  revenue  of  1.8  cents,  or  6  mills  higher  than  the  earnings  at  the 
rate  accorded  to  junk. 

Upon  the  record  in  this  case  and  upon  the  consideration  of  further 
matters  within  the  knowledge  of  the  Commission  pertaining  to  like 
traffic,  we  are  of  opinion,  and  so  find,  that  the  rate  of  94  cents  per 
100  pounds  on  carloads  of  empty  beer  bottles  from  Capitan  and  points 
intermediate  to  El  Paso  was,  and  is,  unjust  and  unreasonable,  to  the 
extent  that  it  exceeds  15  cents  per  100  pounds  assessed  upon  a  mini- 
mum weight  of  20,000  pounds,  and  an  order  will  be  entered  establish- 
ing a  rate  for  the  future  not  exceeding  that  amount  from  Capitan 
and  points  intermediate  to  El  Paso.  Beparation  on  the  basis  above 
stated  will  be  awarded  complainant  for  ihe  shipment  involved  in 

the  sum  of  $64,  with  interest  from  August  10, 1908. 

90 1.  G.  G.  Bep. 
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No.  3313. 
DANVILLE  BRICK  COMPANY 

V. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY  ET  AL. 


Submitted  December  21, 1910.    Decided  February  24, 1911. 


Rate  of  9  cents  per  100  pounds  on  paving  brick,  Danville,  111.,  to  Cedar  Rapids,  Iowa, 

not  found  unreasonable.    Complaint  dismissed. 

Charles  Canradis  and  W.  E.  McComack  for  complainant. 

C.  A.  VUas  and  Edward  M.  Hyzer  for  Chicago  and  North  Western 
Kailway  Company. 

W.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

A.  P,  Humburg  and  W.  S.  Horton  for  Illinois  Central  Railroad 
Company. 

Olennon,  Oary,  Walker  db  Howe  and  0.  E.  BuUerfield  for  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  and  Chicago, 
Indiana  &  Southern  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  engaged  at  Danville,  HI.,  in  the 
manufacture  and  sale  of  brick  and  tile.  The  major  portion  of  its 
product  is  paving  brick.  Its  petition,  filed  June  6,  1910,  alleges,  in 
substance,  that  defendants'  rate  of  9  cents  per  100  pounds  for  the 
transportation  of  paving  brick,  in  carloads,  from  Danville,  BL,  to 
Cedar  Rapids,  Iowa,  was  and  is  unreasonable,  and  asks  reparation 
on  basis  of  a  rate  of  7  cents  in  connection  with  certain  shipments 
made  between  the  points  named  during  1909. 

Early  in  1909  complainant  was  n^otiating  for  the  sale  of  a  large 
quantity  of  paving  brick  to  a  firm  of  contractors  in  Cedar  Rapids, 
Iowa,  the  brick  to  be  used  in  paving  the  streets  of  that  city.  On 
April  20, 1909,  complainant  addressed  to  the  assistant  general  freight 
agent  of  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  a  letter  reading  as  follows: 

Please  quote  us  best  rate  to  Cedar  Rapids,  Iowa,  and  Newton,  111. 
20 1.  G.  a  Bep. 
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To  which  said  agent  made  the  following  reply,  under  date  of  April 
24,1909: 

Your  request  of  the  20th.    Rate  on  common  building  brick,  Danville,  111.,  to 
Cedar  Rapids,  Iowa,  is  |1.40  per  net  ton. 

Thereupon  without  further  investigation  respecting  the  rate  appli- 
cable to  the  kind  of  brick  it  proposed  to  ship,  complainant  entered 
into  a  contract  with  Dearborn  &  Jackson,  of  Cedar  Rapids,  to  sell 
that  firm  a  quantity  of  brick  sufficient  to  pave  approximately  75,000 
square  yards  of  street  surface  and  guaranteed,  among  other  things, 
that  the  freight  rate  from  Danville  to  Cedar  Rapids,  to  be  paid  by 
the  purchaser,  should  not  exceed  $1.40  per  ton,  or  7  cents  per  100 
pounds.  Under  the  contract  453  carloads  of  paving  brick  were 
shipped  by  complainant  from  Danville  to  Cedar  Rapids  during 
July,  August,  September,  October,  and  November,  1909,  over  various 
routes  formed  by  defendant  lines,  upon  which  the  tariff  rate  of  9 
cents  per  100  pounds,  or  $1.80  per  ton  was  collected  from  the  con- 
signee. The  freight  charges  in  excess  of  the  amount  which  would 
have  accrued  under  the  rate  named  in  the  contract  of  sale,  $5,896.62, 
were  charged  to  and  paid  by  complainant  in  accordance  with  its 
agreement.  Following  this  transaction  complainant  filed  its  peti- 
tion seeking  reparation  upon  the  theory  that  the  rate  charged  was 
unreasonable  to  the  extent  that  it  exceeded  7  cents  per  100  poimds. 

Before  considering  the  comparatively  small  amount  of  evidence 
bearing  directly  upon  the  reasonableness  of  the  rate  attacked,  it 
will  be  convenient  to  dispose  of  the  contention  upon  which  com- 
plainant's counsel  appears  to  place  most  reliance,  as  indicated  by 
the  petition  and  briefs.  From  March  23,  1905,  until  January  1, 
1910,  defendants  maintained  rates  of  9  cents  on  paving  brick  and  7 
cents  on  common  building  brick  from  Danville  to  Cedar  Rapids. 
On  November  28,  1909,  defendants  filed  a  tariff,  effective  January  1, 
1910,  which  canceled  the  7-cent  rate  on  common  building  brick  and 
left  the  9-cent  rate  applicable  to  all  grades  of  that  commodity  except 
bath  and  enameled  brick.  Counsel  for  complainant  asserts  that 
this  action  was  taken  in  conformity  with  the  decision  in  Metropolitan 
Paving  Brick  Co.  v.  Ann  Arbor  R,  R.  Co.^  17  I.  C.  C.  Rep.,  197,  de- 
cided November  26,  1909,  in  which  the  Commission  expressed  the 
opinion  that  there  is  no  transportation  reason  for  making  different 
rates  on  different  grades  of  fire,  building,  and  paving  brick,  and 
that  in  adjusting  their  tariffs  to  the  Commission's  decision  defendants 
wrongfully  increased  the  rate  on  common  building  brick  to  9  cents 
instead  of  decreasing  the  rate  on  paving  brick  to  7  cents.  This 
assertion  is  negatived  by  the  facts  above  stated,  for  it  is  absurd  to 
assume  that  defendants  could  have  filed  on  November  28  a  trunk-line 
tariff  prepared  in  conformity  with  a  decision  reached  two  days  earlier 
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and  not  announced  by  the  Commission  until  several  days  after 
the  new  tariff  had  been  filed.  Furthermore,  the  order  in  the  Metro- 
politan case  appUed  only  to  traffic  from  Central  Freight  Association 
territory  to  Trunk  Line  territory,  and  although  the  principle  an- 
nounced in  that  case  is  of  general  application  it  did  not  require  the 
carriage  of  other  grades  of  brick  at  the  rates  established  for  common 
building  brick.    In  the  Metropolian  case  the  Commission  said: 

In  the  consideration  of  these  questions  common  building  brick,  so  caUed,  has  no 
place.  This  grade  of  brick  is  produced  from  ordinary  clay  at  kilns  in  practically  every 
community,  and  moves  on  local  rates  for  short  distances  only.  There  is  little  or  no 
movement  of  common  brick  from  any  point  in  Central  Freight  Association  territory 
to  Trunk  Line  territory.  It  was  agreed  by  all  parties  that  any  adjustment  of  the 
classification  or  of  rates  applicable  thereto  should  not  include  common  building  brick. 

Therefore  it  is  unnecessary  to  consider  the  elaborate  argument  of 
coimsel  for  complainant  based  upon  the  theory  that  the  order  in  the 
Metropolitan  case  is  controlling  in  this  case. 

Defendants'  testimony  is  that  the  7-cent  rate  on  common  building 
brick  was  established  to  permit  the  movement  to  Iowa  points  of  a 
cheap  grade  of  building  brick  produced  at  Chicago,  and  that  it  was 
through  inadvertence  extended  to  other  pomts  m  HUnois  by  an 
''application  sheet,"  which  is  the  usual  means  of  applying  Chicago 
rates  from  points  grouped  with  that  city;  and  that  common  brick 
seldom  moves  as  great  a  distance  as  that  from  Danville  to  Cedar 
Rapids.  Complainant's  testimony  indicates  that  paving  brick,  which 
is  worth  about  twice  as  much  per  thousand  as  common  building  brick, 
does  not  ordinarily  move  more  than  250  miles  from  Danville. 

The  short-line  distance  from  Danville  to  Cedar  Rapids  is  290  miles, 
over  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  and 
Chicago,  Rock  Island  &  Pacific  Railway.  Under  the  9-cent  rate  the 
revenue  per  ton  per  mile  over  the  short  line  is  6.2  mills.  It  does  not 
appear  that  any  of  the  traflBc  passed  over  the  short-line  route.  Over 
the  routes  actually  taken  the  revenue  per  ton  per  mile  was  as  low  in 
some  instances  as  4.5  mills.  The  average  revenue  per  ton  per  mile 
of  all  the  defendants  upon  all  traflBc  for  the  year  ended  June  30, 1910, 
was  6.8  mills.  The  total  freight  charges  paid  upon  the  453  carloads 
involved  in  this  complaint  were  $26,538.21,  the  average  car  loading 
65,000  pounds  and  the  average  gross  earnings  $58.58. 

Complainant  called  attention  to  the  fact  that  one  or  more  of 
defendants  participate  in  certain  rates  on  paving  brick  from  points  in 
Illinois  and  Ohio  to  points  in  Wisconsin  and  Minnesota  which  produce 
less  revenue  per  ton  per  mile  than  the  rate  here  in  question.  An 
examination  of  the  cases  in  which  brick  rates  have  been  before  the 
Commission  discloses  instances  where  rates  producing  ton-mile 
revenue  both  higher  and  lower  than  that  resulting  from  the  9-cent 
rate  have  been  approved.    But  the  revenue  per  ton  per  mile  under 
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any  freight  rate  is  in  itself  far  from  being  conclusive  evidence  of  the 
reasonableness  of  a  particular  rate.  As  was  said  in  Business  Men^s 
Asso.  V.  C,  St.  P.,  M.  dk  0.  Ry.  Co.,  2  I.  C.  C.  Rep.,  52: 

The  rule  that  the  rate  per  ton  per  mile  must  be  less  for  the  greater  distance  is  one  of 
the  tests  by  which  the  rates  can  be  carefully  scanned  in  themselves.  It  is,  however, 
like  looking  at  them  with  a  microscope.  It  ignores  all  other  tests  except  that  which 
it  alone  furnishes.  It  ignores  all  surrounding  circumstances  and  conditions  and  every 
&ctor  of  every  kind  and  description  that  enters  into  the  making  of  the  rate,  no  matter 
how  compulsory  or  imperious  that  istctar  may  be. 

Complainant  testified  that  the  cost  of  producing  its  paving  brick 
was  $10.70  per  1,000  and  the  selling  price  of  the  brick  in  question 
$14.50  per  1,000,  f.  o.  b.  Danville.  Iliere  are  factories  in  Danville 
which  produce  building  brick,  the  value  of  the  common  brick  being 
about  $5  per  1,000  and  of  facing  brick  about  $7  per  1,000. 

In  Official  Classification  territory  brick  is  rated  sixth  class,  and 
the  sixth  class  rate,  Chicago  to  New  York,  is  25  cents.  The  brick 
rate  fixed  by  the  Commission  between  those  points  in  the  Metro- 
politan case,  supra,  was  21  cents,  or  84  per  cent  of  the  class  rate 
which  would  be  applicable  in  the  absence  of  a  commodity  rate.  In 
Western  Classification  brick  are  given  class-E  rates.  The  class-E 
rate,  Danville  to  Cedar  Rapids,  is  1 1  cents,  and  the  9-cent  commodity 
rate  on  brick  is  81  per  cent  of  that  amount.  That  is  to  say,  the 
commodity  rate  fixed  by  defendants  in  this  case  bears  substantially 
the  same  relaticm  to  the  class  rate  which  would  apply  in  the  absence 
of  a  commodity  rate  as  the  commodity  rate  fixed  by  the  Comimssicm 
bears  to  the  class  rate  in  Official  Classification  territory. 

Complainant  has  alleged  in  his  petition  that  the  9-cent  rate  is 
unduly  discriminatory,  but  no  facts  are  of  record  which  prove  that 
allegation.  In  the  sale  of  paving  brick  at  Cedar  Rapids  the  prin- 
cipal points  with  which  complainant  must  compete  are  Brazil  and 
Clinton,  Ind.,  from  which  the  rates  are  10^  cents  per  100  pounds; 
Crawfordsville,  Terre  Haute,  and  Veedersbuig,  Ind.,  from  which 
the  rate  is  lOi  cents  per  100  poimds;  and  Galesburg,  HI.,  from  which 
the  rate  is  6^  cents.  The  distance  from  the  point  last  named  to 
Cedar  Rapids  is  141  miles,  and  the  resulting  revenue  per  ton  per 
mile  9.2  mills.  The  rates  from  Danville,  therefore,  seem  to  be 
fairly  adjusted  with  respect  to  rates  from  competing  points. 

Upon  the  facts  of  record  in  this  case,  as  well  as  our  general  knowl- 
edge of  brick  rates,  we  are  not  convinced  that  the  9-cent  rate  is  or 
was  imreasonable,  and  an  order  will  be  entered  dismissing  the  com- 
plaint. 
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No.  3400. 

IN  BE  INVESTIGATION  OF  ADVANCES  IN  RATES  BY 
CARRIERS  IN  OFFICIAL  CLASSIFICATION  TERRI- 
TORY. 


Submitted  January  19,  1911.    Decided  February  22,  1911. 


1^  Carriers  in  Official  Classification  territory  filed  tariffs  with  this  Oommlsslon 
naming  increases  upon  all  class  rates  and  upon  one-half  of  the  com- 
modity rates  within  that  territory.  The  Commission,  under  proTlsions 
of  the  Mann-ESkins  law,  instituted  proceedings  of  inquiry  into  the  rea- 
Bonabl^iess  of  such  increased  rates,  and,  pending  such  investigation,  the 
carriers  voluntarily  postponed  the  effective  dates  of  the  tariffs  filed. 
After  full  hearing  and  investigation  of  the  matter  and  upon  all  the  facts 
and  circumstances  disclosed  by  the  record;  Held,  That  there  is  no  evi- 
d^ice  before  the  Commission  which  establishes  the  necessity  for  higher 
rates.  The  probability  is  that  increased  rates  will  not  be  necessary  in 
the  future.  In  view  of  the  liberal  returns  received  by  these  carriers  in 
the  past  10  years,  they  should  be  required  to  show,  with  reasonable  cer- 
tainty, the  necessity  before  the  increase  is  allowed.  If  actual  results 
should  demonstrate  that  the  Commission's  forecast  of  the  future  is  wrmig, 
there  might  be  grounds  for  asking  a  further  consideration  of  this  subject 

2.  The  act  to  regulate  commerce,  as  am^ided  in  regard  to  Increased  rates» 

should  not  receive  exactly  the  same  Interpretation  which  has  been  put 
upon  the  English  act  in  regard  to  advanced  rates.  The  EUiglish  act 
creates  a  presumption  that  the  rates  in  effect  on  December  81,  1892,  were 
reascHiable  rates,  and  the  justice  of  any  increase  must  be  tried  by  that 
standard,  whereas  the  act  to  regulate  commerce  as  amended  does  not 
intend  to  enact  that  all  rates  in  effect  on  January  1,  1910,  are  Just  and 
reasonable.  Upon  the  contrary,  it  Is  open  to  any  shipper  or  to  this  Com- 
mission to  attack  such  a  rate  as  unjust  and  unreasonable.  The  only 
effect  of  our  statute  is  to  cast,  in  certain  cases,  the  burden  of  proof  upon 
the  carrier. 

3.  Before  any  general  advance  in  rates  can  be  permitted  it  must  appear  with 

reasonable  certainty  that  carriers  have  exercised  proper  economy  in  the 
purchase  of  their  supplies,  in  the  payment  of  their  wages,  and  in  the 
general  conduct  of  their  business. 

4.  The  Commission  has  been  compelled  to  dispose  of  this  case  upon  the  evidence 

available,  but  there  is  no  testimony  tending  to  show  the  cost  of  repro- 
ducing these  properties.  It  is  plain  that  a  physical  valuation  would 
Introduce  into  the  calculation  a  new  element  which  might  lead  to  a 
different  conclusion.  Congress  ought  to  authorize  a  reproductive  valua- 
tion of  those  railroads  subject  to  Federal  Jurisdiction.  The  Interest  of 
the  public  ought  not  to  depend  upon  a  valuation  made  entirely  by  the 
owners  of  these  properties,  no  matter  how  honestly  the  work  may  be 
prosecuted. 
20 1.  C.  C.  Rep. 
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5.  These  class  rates  have  been  continuously  in  effect  for  the  last  30  years, 

and  less  complaint  with  respect  to  the  adjustment  of  rates  has  been 
received  from  this  territory  than  from  any  other  with  which  this  CJom- 
mission  has  to  do.  During  this  long  period  business  has  adjustQd  itself 
to  this  scheme  of  rates,  and  the  Commission  is  not  disposed,  upon  the 
mere  suggestion  that  some  better  scheme  might  have  been  originally 
devised,  to  subvert  the  conditions  which  have  become  established. 

6.  Commodity  rates  stand  somewhat  different.    An  examination  of  the  sched- 

ules shows  that  most  of  these  commodity  rates  were  carried  under  the 
classification  when  tariffs  were  first  filed  with  this  Commission,  in  1887, 
and  that  the  present  commodity  rates  are  from  10  to  25  per  cent  lower 
than  the  class  rates  then  applicable.  Carriers  have  frequent  occasion 
to  vary  their  commodity  rates  with  varying  conditions.  While  earnest 
objection  has  been  made  to  the  advance  in  class  rates,  in  only  three  or 
four  instances  has  the  increase  in  commodity  rates  been  especially 
attaclced. 

7.  For  these  reasons  the  Commission  dislikes  to  tie  up,  by  hard  and  fast  order, 

these  commodity  rates,  and  has  concluded,  as  to  all  the  rates  involved 
in  this  proceeding,  to  simply  require  the  defendants  to  cancel,  on  or 
before  March  10,  1911,  their  advanced  tariffs  on  file  and  to  restore  their 
former  rates,  which  are  the  rates  now  in  effect  If  this  requirement  is 
not  complied  with  the  proposed  rates  will  be  suspended,  the  necessary 
findings  of  fact  made,  and  the  usual  two-years*  order  issued  as  to  all  the 
tariffs  involved. 

Frank  Lyon  for  the  Interstate  Commerce  Commission. 

Louis  D.  Brandeis  for  Traffic  Committee  of  Commercial  Associa- 
tions of  the  Atlantic  Seaboard. 

Francis  B.  James  for  National  Industrial  Traffic  League  &  Ship- 
pers' Association. 

Thome  <&  White  and  S.  H.  Cowan  for  American  National  Live 
Stock  Association  and  others. 

C.  D.  Chamberlin  and  F,  TT.  Boltz  for  National  Petroleum  Asso- 
ciation and  others. 

Bryan^  Christie  <&  Small^  and  P.  W.  Coyle  for  Business  Men's 
League  of  St.  Louis. 

William  H,  Wadhams  for  Independent  Packers. 

Haynie  <&  Lust  for  Illinois  Manufacturers'  Association. 

T.  C.  Spelling  for  Freight  Payers'  League  of  the  United  States. 

John  S.  Dawson  for  Railroad  Commission  of  Kansas. 

Thome  cfc  White  for  Com  Belt  Meat  Producers'  Association  and 
Cooperative  Grain  Dealers'  Association. 

Logan  G.  McPherson  for  Bureau  of  Railway  Economics. 

Walter  L.  Fisher  for  National  Drv  Goods  Association,  Associa- 
tion  of  Western  Shoe  Wholesalers,  and  others. 

Francis  /.  Gowen  for  the  carriers  generally. 

George  F.  BrowneU  and  H.  A.  Taylor  for  Erie  Railroad  Company. 

Hugh  Z.  Bond^  jr^  Irving  Cross^  and  W.  A.  Parker  for  Baltimore 
&  Ohio  RaUroad  Company.  ^  ^^  ^^  ^^  ^^^^ 
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George  Stuart  Patterson^  Francis  /.  Gowen^  Geo.  V.  Maasey^  and 
Alexander  Minnie  for  the  Pennsylvania  Lines  East  of  Pittsburg. 

Clyde  Brown  and  0.  E.  Butterfield  for  New  York  Central  &  Hud- 
son River  Railroad  Company  and  others. 

A.  P,  Burgwin  for  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company. 

Clarence  Brown  and  Z.  H.  Alexander  for  Toledo,  St  Louis  & 
Western  Railroad  Company. 

William  S,  Jenney  for  Delaware,  Lackawanna  &  Western  Railroad 
Company. 

^Valker  D,  Hines  for  Delaware  &  Hudson  Company. 

Joseph  /.  Doran  for  Norfolk  &  Western  Railway  Company. 

Edward  D.  Rohhins  for  New  York,  New  Haven  &  Hartford  Rail- 
road Company. 

Messrs.  Clair ^  Burke ^  and  Neill  for  Order  of  Railway  Conductors, 
Brotherhood  of  Railway  Trainmen,  and  Employees  of  the  Baltimore 
&  Ohio  Railroad  Company,  and  Baltimore  &  Ohio  Southwestern 
Railroad  Company. 

Report  op  the  Commission. 

Prouty,  Commissioner: 

The  Official  Classification  applies  in  territory  which  is  bounded, 
roughly  speaking,  by  Canada  upon  the  north,  the  Atlantic  Ocean 
upon  the  east,  the  Ohio  and  Potomac  rivers  upon  the  south,  and  the 
Mississippi  River  upon  the  west.  About  one-fourth  of  the  total 
single-track  railroad  mileage  of  the  United  States  is  embraced  within 
this  territory,  but  owing  to  greater  density  of  traffic  nearly  one-half 
the  total  gross  operating  income  accrues  within  these  limits.  This 
proceeding  concerns  a  general  advance  in  freight  rates  in  Official 
Classification  territory. 

For  several  years  past  railroads  have  been  insisting  that,  owing  to 
the  enhanced  cost  of  operation,  freight  rates  must  be  increased,  and 
in  the  early  summer  of  1910  tariffs  were  filed  naming  such  increases 
upon  all  class  rates  and  upon  about  one-half  of  the  commodity  rates 
within  the  above  territory.  About  the  same  time  tariffs  were  filed 
advancing  certain  commodity  rates  in  territory  west  of  Chicago,  and 
it  was  said  that  general  advances  would  be  made  in  all  parts 
of  the  country.  This  led  to  much  popular  indignation.  The  Gov- 
ernment was  asked  to  interfere  upon  the  ground  that  these  advances 
were  by  agreement  among  the  carriers  in  violation  of  the  Sherman 
Antitrust  Act,  and  did  bring  suit  and  obtain  an  injunction  against 
the  advance  in  western  territory.  It  was  given  out  that  similar  pro- 
ceedings would  be  begun  in  Official  Classification  territory. 
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At  the  time  these  tariffs  were  filed  Congress  had  under  considera- 
tion certain  amendments  to  the  act  to  regulate  commerce  and  an 
understanding  was  finally  reached  by  which  the  carriers  were  to 
postpone  the  effective  date  of  the  tariffs  which  had  been  filed  until 
such  time  as  Congress  should  have  ccxnpleted  its  deliberations  touch- 
ing the  amendment  of  the  act  and  the  Commission  had  been  given 
opportunity  to  take  such  proceedings  as  it  might  be  advised  under 
the  act  as  amended. 

The  amended  act  which  took  effect  June  18,  1910,  conferred  upon 
the  Commission  jurisdiction  to  institute  upon  its  own  motion  pro- 
ceedings of  inquiry  into  the  reasonableness  of  rates,  and  further 
invested  the  Commission  with  authority  to  postpone,  pending  such 
investigation,  the  effective  date  of  tariffs  filed  by  the  carriers.  Act- 
ing under  this  provision  the  Commission,  on  July  13, 1910,  instituted 
this  proceeding  of  investigation  into  the  reasonableness  of  the  pro- 
posed advanced  rates  in  Official  Classification  territory. 

At  the  time  of  the  institution  of  this  proceeding  the  effective  date 
of  most  of  these  tariffs  was  August  1,  but  carriers,  acting  upon 
the  suggestion  of  the  Commission,  with  a  view  to  avoiding  the  great 
amount  of  labor  involved  in  suspending  all  the  tariffs  in  issue,  vol- 
untarily postponed  the  effective  date  of  these  advances  until  Novem- 
ber 1,  1910,  and  it  becoming  evident  as  that  date  approached  that 
the  hearing  could  not  be  concluded  within  that  limit,  a  further  vol- 
untary postponement  was  made  until  February  1,  1911.  This  case 
was  heard  with  the  Western  Rate  Advance  case^  No.  3500,  20  I.  C.  C. 
Rep.,  307,  and  the  two  cases  were  not  formally  submitted  until  January 
19,  1911.  Since  it  was  impossible  to  reach  and  promulgate  a  decision 
before  February  1,  carriers  made  an  additional  postponement  to 
March  15,  1911. 

This  case  and  its  companion  case.  No.  3500,  have  been  presented  to 
the  Commission  with  much  care  and  in  great  detail.  The  railways 
have  been  fully  represented  by  counsel  and  have  been  heard  in  case 
of  several  of  the  most  important  railway  systems  through  their  presi- 
dents, in  other  cases  through  such  witnesses  as  they  desired  to  pro- 
duce. Eminent  counsel  have  appeared  in  behalf  of  the  shippers  and 
have,  by  the  presentation  of  evidence  and  by  oral  statement,  put  be- 
fore the  Commission  their  view  of  this  matter.  The  attorney  of  the 
Commission  has  also  participated  in  the  proceedings,  and  has  pre- 
pared and  presented  for  consideration  a  great  mass  of  statistical  in- 
formation, mainly  from  the  reports  filed  by  the  various  interested 
carriers  with  this  Commission. 

From  these  sources  a  typewritten  record  of  several  thousand  pages 

has  accumulated,  together  with  an  almost  innumerable  number  of 

exhibits.    Extensive  briefs  have  been  filed;  the  cases  were  orally 

argued  for  eight  days,  and  now  stand  for  disposition. 
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As  already  said,  class  rates  within  the  above  territory  are  generally 
advanced.  This  is  universally  true  of  long-distance  rates  between 
the  middle  west  and  the  Atlantic  seaboard  in  both  directions.  It 
is  also  true  of  most  of  the  shorter  distance  rates,  the  advances  being 
such  as  to  maintain  the  general  relation  which  previously  existed. 
Some  of  the  companies  have  not,  however,  made  corresponding  ad- 
vances in  all  their  shorter  distance  rates,  claiming  that  the  former 
relation  between  such  rates  was  erroneous  and  that  the  shorter  dis- 
tance rates  should  not  be  advanced,  even  though  those  for  the  longer 
distances  are.  About  150  commodity  rates  are  increased,  this  being 
about  one-half  the  total  number  of  commodity  rates  prevailing  within 
the  territory. 

These  advances  do  not  apply  to  most  of  the  commodities  which 
move  in  the  largest  volume.  There  is,  for  example,  no  advance  in 
coal  and  coke,  which  constitute  in  case  of  the  Pennsylvania  Railroad 
nearly  one-half  its  total  tonnage,  and  which  are  large  items  in  the 
tonnage  of  nearly  all  these  defendants.  Grain  and  grain  products 
are  not,  for  the  most  part,  affected.  No  advance  is  made  in  the  rates 
on  pig  iron,  ore,  brick,  and,  indeed,  on  most  of  the  heavier  and  coarser 
articles.  As  a  result  the  proportion  of  tonnage  affected  is  much  less 
than  the  proportion  of  revenue  and  the  proportion  of  revenue  is  much 
smaller  than  the  number  of  articles.  It  is  estimated  that  the  ad- 
vances affect  about  15  per  cent  of  the  total  tonnage  of  this  territory 
and  about  30  per  cent  of  the  total  freight  revenues,  but  if  reference  be 
had  to  the  articles  affected,  it  will  be  foimd  that  almost  everything, 
with  the  exception  of  a  few  of  the  heavier  and  coarser  articles,  is  by 
this  advance  subjected  to  an  increased  transportation  charge.  It 
may  be  properly  said,  therefore,  that  these  proposed  tariffs  work  a 
general  advance  in  freight  rates  within  the  limits  to  which  they 
apply,  and  such  was  the  professed  intention  of  the  carriers  in  filing 
them. 

These  advances  are  justified  by  the  defendants  upon  the  ground 
that  the  cost  of  operation  has  so  increased  that  although  gross  oper- 
ating income  has  continued  to  grow  the  net  operating  income  has 
become  and  is  insufficient.  Some  claim  was  put  forward  by  certain 
carriers  that  certain  of  these  advances  were  justifiable  upon  grounds 
other  than  the  need  of  additional  revenue,  but  this  is  not  much 
insisted  upon.  The  justification  presented  by  the  carriers  is  the 
want  of  additional  revenue,  and  the  question  presented  to  us  is.  Are 
these  defendants  justified  in  laying  this  additional  transportation 
burden  upon  the  public  for  the  purpose  of  obtaining  greater  net 
revenue  ? 

Strictly  speaking,  this  Commission  has  no  jurisdiction  to  hear 
and  determine  that  question.  We  have  no  authority,  as  such,  to 
say  what  amount  these  carriers  shall  earn,  nor  to  establish  a  schedule 
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of  rates  which  will  permit  them  to  earn  that  amount.  Our  authority 
is  limited  to  inquiring  into  the  reasonableness  of  a  particular  rate 
or  rates  and  establishing  that  rate  or  practice  which  is  found  lawful, 
in  place  of  the  one  condemned  as  unlawful. 

The  reasonableness  of  a  railroad  rate  may  be  presented  in  several 
aspects.  Assuming  that  the  rates  of  a  railroad  are  to  be  so  adjusted 
as  to  allow  it  a  fair  return  upon  the  value  of  its  property  devoted  to 
the  public  service  the  first  inquiry  should  be,  What  amoimt  is  this 
railroad  entitled  to  earn?  When  that  amount  has  been  fixed  there 
arises  the  further  inquiry.  From  what  source  shall  this  revenue  be 
derived?  A  railroad  is  ordinarily  a  carrier  of  both  freight  and  pas- 
sengers and  of  many  kinds  of  freight.  Now,  how  much  net  return 
ought  its  passenger  business  to  yield  and  how  much  should  be  ccm- 
tributed  by  each  kind  of  freight?  This  problem  is  greatly  compli- 
cated by  the  further  consideration  that  certain  kinds  of  traffic  will 
not  move  at  all  unless  a  certain  rate  is  accorded,  while  the  movement 
of  other  kinds  of  traffic  is  but  little  affected  by  the  amount  of  the 
transportation  charge. 

The  railroad  rates  of  this  country  have  not  been  constructed  as  a 
rule  upon  any  scientific  basis,  and  this  is  especially  true  of  the  inter- 
state rates.  The  traffic  officials  who  have  established  these  rates  have 
generally  done  so  without  any  special  inquiry  as  to  the  total  amount 
of  revenue  which  ought  to  be  produced  or  as  to  the  part  of  that 
burden  which  a  particular  commodity  ought  to  bear.  This  Com- 
mission is  called  up(Mi  to  deal  with  rates  as  they  exist,  and  in  so 
doing  we  ordinarily  consider  them,  not  from  the  revenue  standpoint, 
but  rather  from  the  commercial  and  traffic  standpoint.  At  the  same 
time  it  is  now  the  settled  law  that  there  is  a  limit  below  which  the 
revenue  of  railways  can  not  be  reduced  by  public  authority,  and  if 
there  were  no  such  constitutional  limitation  it  would  nevertheless 
behoove  every  regulating  body  to  permit  the  existence  of  such  rates, 
when  possible,  as  will  yield  just  earnings  to  the  railways.  The  ques- 
tion of  revenue  is  therefore  fundamental  and  ever-present  in  all 
considerations  as  to  the  reasonableness  of  railroad  rates,  although 
it  may  not  be  and  seldom  is,  where  single  rates  are  presented,  the 
controlling  question. 

While  the  authority  of  this  Commission  only  extends  to  the  pass- 
ing upon  the  reasonableness  of  the  rate  presented  for  its  considera- 
tion, it  is  not  confined  to  single  rates.  Any  number  of  rates  may  be 
embraced  in  the  same  complaint,  and  the  duty  of  the  Commission  is 
to  consider  and  pass  upon  all  those  so  presented.  When,  as  here, 
there  is  involved  the  propriety  of  advances  which  affect  the  entire 
rate  fabric  within  this  territory,  embracing  one-half  the  tonnage  and 
one-half  the  freight  revenues  of  this  whole  country,  and  when  that 
advance  is  justified  mainly  upon  the  ground,  not  of  commercial  con- 
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ditions,  but  by  lack  of  adequate  revenue  upon  the  present  rate  basis, 
this  Commission  must  determine  the  fundamental  question. 

It  might  not  follow,  even  though  we  were  of  the  opinion  that  these 
carriers  were  entitled  to  additicmal  revenue,  that  they  ought  to  obtain 
it  from  an  advance  of  these  particular  rates.  We  might  be  of  the 
opinion  that  only  a  portion  of  these  advances  should  have  been  made 
or  that  other  articles  altogether  should  have  been  selected.  It  might 
be  true  that  even  though  there  were  no  need  of  additional  revenue 
some  or  all  of  these  rates  could  be  properly  advanced,  but  as  this  case 
is  presented  and  as  preliminary  to  the  consideration  of  these  further 
questions  we  must  dispose  of  the  basic  question :  Are  these  defendants 
justified  at  this  time  in  demanding  additional  revenues  from  the 
public  for  the  services  which  they  are  rendering? 

Before  attempting  to  state  the  basis  upon  which  that  question  is  to 
be  answered,  certain  preliminary  observations  touching  the  considera- 
tions by  which  this  Commission  is  to  be  guided  in  its  disposition  of 
this  matter  seem  appropriate. 

Since  the  beginning  of  this  proceeding  great  numbers  of  letters 
and  petitions  have  been  presented  from  individuals,  organizations, 
and  committees  representing  various  interests,  some  urging  that  these 
advances  be  sanctioned,  and  others  protesting  against  them.  It  seems 
to  be  the  popular  impressicm  that  this  is  in  some  sense  a  political 
question,  which  may  properly  be  disposed  of  in  accordance  with  the 
wishes  of  the  majority. 

The  railroad  freight  rate  affects  all  classes  of  society,  but  in  differ- 
ent ways.  The  investcM*  in  railroad  securities  desires  that  the  rate  be 
liberal  in  order  that  the  integrity  of  his  security  may  be  protected. 
The  railroad  employee  believes  that  the  rate  should  be  advanced, 
since  if  his  employer  has  ample  earnings  he  can  obtain  a  larger  share 
ior  himself  in  the  way  of  increased  wages.  The  railroad  supply 
house  approves  the  advance  because  higher  rates  insure  better 
business  for  it. 

Upon  the  other  hand,  the  manufacturer  insists  that  higher  rates 
mean  to  him  a  higher  cost  of  production  and  less  profit  in  the  opera- 
ti(Hi  of  his  factory.  The  merchant  urges  that  to  increase  the  trans- 
portaticm  charge  is  to  increase  the  cost  of  his  commodity  and  to  limit 
the  amount  of  his  sales. 

It  should  be  noted  moreover  in  this  connection  that  those  who  are 
most  affected  by  these  advances  are  usually  not  represented  at  all  in 
such  discussions.  While  it  is  true  that  the  increased  rate  adds  to  the 
cost  of  production  and  while  at  the  outset  this  increased  cost  must 
perhaps  be  borne  by  the  manufacturer  or  wholesaler,  still  in  the 
end  the  freight  rate,  like  every  other  item  of  expense,  finds  its  way 
into  the  price  paid  by  the  consumer.  The  freight  rate  may  limit  the 
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operations  of  a  particular  factory,  or  may  exclude  the  jobber  from  a 
particular  market,  but  the  ultimate  producer  and  consumer  for  the 
most  part  bear  this  burden. 

It  was  objected  in  the  course  of  these  hearings  that  the  interest  of 
the  general  public  in  the  proposed  advances  was  but  slight,  since  the 
additional  transportation  charge  as  applied  to  a  single  article  would 
be  practically  negligible,  but  the  deduction  sought  to  be  made  from 
this  fact  can  not  be  allowed.  Whatever  is  added  to  the  net  revenues 
of  these  defendants  must  be  paid  by  someone.  An  increase  of  1 
cent  per  ton  in  the  rate  of  transportation  would  hardly  be  perceptible 
in  case  of  any  commodity,  and  yet  1  cent  per  ton  upon  the  total  ton- 
nage of  the  railroads  of  the  United  States,  as  shown  by  the  returns  to 
this  Commission  for  the  year  1909  would  amount  to  $8,264,927,  which 
forcibly  illustrates  the  necessity  of  scrutinizing  every  advance,  no 
matter  how  slight. 

This  Commission  must  stand  for  the  entire  public,  including  the 
railways.  It  can  not  accede  to  the  mere  wish  of  any  class;  it  must 
recognize  the  just  demands  of  all  classes ;  and  it  must  have  in  mind 
those  who  do  not  appear  as  well  as  those  who  are  represented  before  it. 

A  somewhat  different  question  is  presented  by  those  who  urge  that 
to  permit  these  advances  in  freight  rates  would  immediately  stimulate 
all  kinds  of  business.  The  assumption  appears  to  be  that  business 
conditions  are  unsatisfactory,  and  that  some  special  effort  is  neces- 
sary to  restore  satisfactory  conditions. 

Next  to  agriculture  our  railroads  are  the  greatest  single  industry. 
In  their  ordinary  maintenance  and  operation  great  numbers  of  labor- 
ers and  vast  quantities  of  supplies  are  used.  Railroad  extension 
would  mean  the  employment  of  additional  laborers  and  the  purchase 
of  additional  material  and  equipment.  Now,  the  thought  seems  to 
be  that  to  permit  these  advances  would  induce  larger  expenditures 
in  the  maintenance  of  our  present  roads,  and  would  lead  to  extensions 
and  improvements  which  would  in  turn  employ  additional  labor,  put 
into  circulation  additional  money,  and  thereby  improve  general  busi- 
ness conditions. 

So  far  as  such  expenditures  are  legitimate,  they  ought  to  be  encour- 
aged. Our  railroads  should  be  kept  in  a  high  state  of  efficiency,  and 
railroad  charges  should  be  sufficient  to  permit  this.  Necessary  exten- 
sions and  improvements  should  be  made,  and  the  treatment  of  our 
railroads  by  tiie  public  diould  be  such  as  will  inspire  that  confidence 
in  the  inve^ing  public  necessary  to  obtain  the  funds  for  such  addi- 
tions. But  to  the  extent  that  an  artificial  impetus  might  be  given 
to  railroad  building  and  kindred  industries,  the  effect  would  be  in  tiie 
end  baneful,  even  though  ihe  temporary  result  might  seem  beneficiaL 

It  appeared  upcm  this  hearing  that  the  freight  tonnage  of  1907 
was  larger  than  ever  before,  that  this  led  to  an  unprecedented  demand 

20 1.  C.  C.  Eeo. 


ADVANCES  IN  BATES — EASTERN  CASE.  251 

for  railway  equipment  and  railway  supplies,  and  that  factories  were 
then  provided  to  meet  this  demand,  which  can  not  now  be  fully  util- 
ized. It  was  admitted  by  the  representatives  of  supply  houses  that 
the  productive  capacity  for  railway  equipment  and  supplies  much 
exceeded  that  required  for  the  ordinary  upkeep  of  our  railways,  and 
that  these  facilities  could  only  be  utiliz^  to  their  full  and  most  profit- 
able extent  in  case  additional  railroads  were  constructed  and  addi- 
tional equipment  required.  We  ought  not  to  impose  upon  the  public 
rates,  otherwise  unreasonable,  for  the  mere  purpose  of  temporarily 
providing  business  for  these  factories,  even  though  the  effect  might 
be  to  stimulate,  for  the  tune  being,  other  kinds  of  industry. 

Just  and  reasonable  rates  should  be  allowed,  but  we  should  not  be 
justified  in  permanently  imposing  rates  unduly  high  in  order  that 
business  conditions  might  be  temporarily  improved. 

We  are  told  that  this  increase  in  rates  is  necessary  to  maintain  the 
credit  of  our  railroads,  and  this  claim  has  been  made  by  high  au- 
thority and  with  much  insistence.  It  is  said  that  our  railroads  owe 
at  the  present  time  large  siuns  which  are  being  carried  upon  short- 
time  paper  and  which  should  be  converted  into  funded  indebtedness; 
that  other  large  sums  must  be  had  in  the  immediate  future  for  neces- 
sary extensions  and  improvements;  that  the  money  for  these  pur- 
poses should  come  largely  from  foreign  investors,  since  the  rate  of 
interest  in  England  and  upon  the  Continent  is  lower  than  with  us, 
but  that,  at  the  present  time,  there  is,  owing  to  the  treatment  of 
our  railroads  by  the  nation  and  by  the  various  states,  a  feeling  of 
distrust  which  has  impaired  the  selling  qualities  of  their  securities, 
and  which  should  be  removed  by  a  decision  of  this  case  in  their  favor. 

It  may  be  admitted  that  it  is  for  the  interest  of  the  general  public, 
as  well  as  the  railroads,  that  their  funded  debt  should  bear  as  low  a 
rate  of  interest  as  possible.  A  very  considerable  part  of  the  saving 
to  railway  companies  in  recent  years  has  come  from  a  reduction  in 
the  rate  of  interest  paid.  In  1895  the  average  rate  paid  by  all  the 
railroads  of  this  country  was  4.69  per  cent;  in  1909  this  figure  had 
been  reduced  to  3.90  per  cent,  and  the  saving  computed  upon  the  in- 
debtedness of  1909  represented  by  this  decrease  in  the  rate  of  interest 
would  have  amounted  to  $77,000,000.  Interest  upon  its  funded  debt 
is  a  fixed  charge  in  the  nature  of  an  operating  expense,  and  in  pro- 
portion as  this  charge  can  be  reduced  benefit  should  accrue  both  to 
the  railway  company  and  its  patrons.  It  must  be  conceded,  there- 
fore, that  railway  rates  and  the  treatment  of  our  railways  should 
be  such  as  will  make  the  long-time  railway  bond,  which  bears  a 
proper  relation  to  the  value  of  the  security,  a  favorite  with  the  in- 
vesting public. 

This  record  does  not  indicate  that  railway  credit  has  been  impaired. 
It  does  appear  that  it  is  impossible  to  sell  a  4-per-cent  bond  at  the 
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same  price  to-day  which  the  same  bond  would  have  brought  10  years 
ago;  but  this  by  no  means  shows  that  the  reason  for  the  reduced  price 
is  want  of  confidence  in  the  security.  This  record  makes  it  plain  that 
a  municipal  bond,  into  the  value  of  which  the  quality  of  the  security 
does  not  enter,  sells  in  the  year  1910  for  a  materially  lower  price  than 
the  same  bond  brought  in  1900.  Comparisons  which  have  been  intro- 
duced between  the  selling  price  of  railroad  bonds  and  municipal  bonds 
would  seem  to  demonstrate  that  the  price  of  the  railroad  bond  is  bet- 
ter to-day,  as  measured  by  the  price  of  the  municipal  bond,  than  it 
was  10  years  ago,  and  this  would  indicate  that  in  the  last  decade  the 
credit  of  our  railways  had  gained,  not  lost. 

The  general  rate  of  interest  has  advanced  and  the  price  of  a  bond 
bearing  a  given  rate  has  therefore  declined.  This  by  no  means  indi- 
cates an  impairment  of  railway  credit.  There  is  no  reason  to  sup- 
pose that  railroad  bonds  bearing  a  proper  rate  of  interest  might  not 
readily  be  disposed  of  to-day ;  whether  it  would  be  wise  for  our  rail- 
ways to  sell  long-time  bonds  at  the  present  rate  of  interest,  is  a  ques- 
tion of  financing  upon  which  we  are  not  required  to  express  an 
opinion. 

As  to  conditions  abroad  no  reliable  information  is  before  us. 
Whatever  unfavorable  impression  prevails  is  due  largely  to  the 
activities  of  the  railroads  themselves.  Never  before  have  the  net 
earnings  of  the  railroads  of  the  United  States  equaled  those  for  the 
year  1910,  estimated  on  any  basis.  Never  before  has  the  gross  amount 
paid  in  dividends  been  as  large,  nor  the  average  dividend  rate  as 
high,  as  in  the  year  1910;  and  yet  in  the  face  of  this  unparalleled 
prosperity  the  press  both  at  home  and  abroad  has  been  filled,  through 
railroad  influences,  with  dire  forebodings  of  coming  disaster.  If  the 
credit  of  American  railways  is  still  sound  either  here  or  in  foreign 
money  markets  it  is  not  because  of  but  in  spite  of  the  declarations 
of  railroad  operators. 

While  we  have  no  knowledge,  as  already  suggested,  of  conditions 
abroad,  we  have  an  impression  that  the  trouble  with  American  rail- 
way securities  in  foreign  countries  has  been  in  the  past,  and  may  be 
to-day,  not  too  much  Government  regulation  but  rather  the  want 
of  it.  Practices  like  those  which  have  disgusted  the  foreign  in- 
vestor  with  American  railway  stocks  and  bonds  in  many  instances 
would  have  been  impossible  under  proper  governmental  supervision. 
When  the  foreign  investor  understands  that  no  dollar  of  stock  or  of 
bonds  can  be  issued  without  the  sanction  of  the  Gk)vemment  and 
that  every  dollar  of  the  proceeds  fix>m  the  sale  of  stocks  and  bonds 
must  be  invested  in  the  property  against  which  his  security  stands, 
his  confidence  in  the  American  railway  list  will  be  increased  rather 

than  diminished. 
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But,  however  all  this  may  be,  a  fundamental  economic  fallacy 
underlies  the  proposition  that  we  should  permit  rates  otherwise  un- 
reasonable for  the  purpose  of  bolstering  up  the  credit  of  our  rail- 
ways. It  would  be  much  better  for  the  Government  to  guarantee 
these  bonds  than  to  permit  the  people  and  the  industries  of  this 
country  to  bear  the  burden  of  unreasonable  transportation  charges. 

We  come  now  to  a  consideration  of  the  facts  upon  which  the  car- 
riers rest  their  justification  for  these  advances,  and  here,  at  the  outset, 
arises  the  inquiry  as  to  just  what  effect  is  to  be  given  to  the  amend- 
ment of  June  18, 1910,  providing  that — 

At  any  bearing  involving  a  rate  increased  after  January  1,  1910,  or  of  a  rate 
sought  to  be  increased  after  tbe  passage  of  tbis  act  tbe  burden  to  sbow  tbat 
the  Increased  rate  or  proposed  increased  rate  is  Just  and  reasonable  shall  be 
upon  the  common  carrier. 

The  carriers  in  this  proceeding  seek  to  justify  the  proposed  ad- 
vances by  showing  an  increase  in  cost  of  operation  due  to  certain 
increases  in  the  wages  of  their  employees.  The  item  of  labor  makes 
up  nearly  one-half  the  total  cost  of  the  operation  of  a  railroad.  In 
the  spring  of  1910,  consequent  upon  the  demands  of  various  labor 
organizations,  wages  were  generally  advanced  in  Official  Classifica- 
tion territory.  These  advances  were  not  uniform  among  all  classes  of 
labor,  nor  upon  all  lines,  but  they  aggregated  from  5  to  8  per  cent  of 
the  pay  rolls  of  most  of  the  railroads  involved  and  were  therefore 
very  substantial  in  amount 

There  are  41  principal  operating  companies  in  the  territory  in- 
volved which  have  been  made  defendants  to  this  proceeding.  Each 
of  these  companies  has  shown  the  amount  by  which  its  operating  cost 
for  the  year  1909  would  have  been  increased  had  the  higher  scale 
of  wages  been  in  force  during  that  year,  and  has  also  shown  what  the 
increase  in  freight  revenue  would  have  been  had  the  advanced  rates 
been  in  force  during  the  same  period.  While  the  method  employed 
is  open  to  criticism,  the  results  are  sufficiently  accurate  for  the  pur- 
pose in  view.  These  figures  show  that,  taking  the  41  railroads  to- 
gether, the  increases  in  wages  for  the  year  1909  would  have  amounted 
to  nearly  $35,000,000,  while  the  additional  revenue  from  the  pro- 
posed advances  would  only  have  been  $27,000,000. 

The  defendants,  or  some  of  them,  insist  that  this  showing  fully 
sustains  the  burden  cast  upon  them  by  the  statute  above  referred  to. 
They  do  not,  perhaps,  insist  that  the  Commission  should  find,  in 
terms,  that  the  proposed  advanced  rates  are  just  and  reasonable,  but 
they  do  insist  that  upon  that  showing  and  without  further  inquiry 
we  ought  to  either  dismiss  or  stay  the  present  proceeding,  which  is 
upon  our  own  initiative,  and  suffer  the  advanced  rates  to  take  effect. 
Individual  rates  might  be  attacked  by  individual  shippers,  but  the 
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propositioli  that  a  general  advance  might  be  made  has  been  estab- 
lished. 

Some  suggestion  is  made  that  the  interpretation  which  the  Eng- 
lish courts  have  put  upon  a  somewhat  similar  act  of  Parliament, 
passed  in  1894,  gives  countenance  to  this  assumption.  A  brief  refer- 
ence to  that  act  and  to  the  decisions  under  it  may  be  appropriate. 

The  English  Parliament  has  always  fixed  the  maximum  rates  to 
be  charged  by  the  various  railroads  under  its  jurisdiction,  but,  in 
point  of  fact,  the  actual  rates  have  very  seldom  equaled  these 
maxima.  Under  these  circmnstances  the  English  courts  uniformly 
held  that  any  rate  less  than  the  maximum  prescribed  by  Parliament 
was  conclusively  presumed  to  be  reasonable. 

About  1892  Parliament  revised  the  maximum  rates  and  also  the 
classifications,  and  in  so  doing  prescribed  in  many  cases  maximum 
rates  lower  than  those  formerly  in  effect,  and  so  low  as  to  require  a 
reduction  in  some  instances  of  the  rates  actually  charged.  Thereupon 
all  the  railways,  on  January  1,  1898,  advanced  their  rates  up  to  the 
legislative  maximum  in  nearly  all  cases. 

The  effect  of  this  was  to  arouse  a  storm  of  indignation  from  the 
shippers,  which  resulted  in  a  parliamentary  inquiry  and  in  the  act 
of  1894,  providing  that  where  a  railway  rate  had  been  advanced  sub- 
sequent to  December  31,  1892,  it  should  lie  with  the  company  making 
the  advance  to  justify  the  "  increase  of  the  rate." 

Under  this  statute  the  English  courts  have  uniformly  held  that 
railways  can  only  justify  an  increase  by  showing  increased  cost  in 
the  handling  of  the  business.  They  may  show  that  this  increase  in 
cost  had  taken  place  previous  to  December  31,  1892,  or  subsequent  to 
that  date,  but  they  must  show  that  there  has  been  an  actual  increase 
in  the  expenses  of  handling  the  business  and  that  increase  must  be 
confined  to  the  particular  traffic  to  which  the  advance  applied.  It 
was  not  enough,  where  the  question  was  upon  an  advance  in  the  coal 
rate,  to  show  that  the  total  cost  of  operation  had  increased  or  that 
total  net  revenues  had  decreased;  it  must  appear  that  the  cost  of 
handling  coal  or,  as  termed  in  the  decision,  "  mineral  traffic,"  was 
greater  by  a  sufficient  amount  to  justify  the  advance. 

Upon  the  assumption  that  the  same  interpretation  should  be  given 
our  statute  as  has  been  put  upon  this  act  of  Parliament,  the  de- 
fendants have  not,  by  the  evidence  above  referred  to,  established 
their  justification.  They  have  shown,  to  be  sure,  a  greater  advance 
in  the  cost  of  operation  than  the  amount  derived  from  the  increase  in 
these  rates,  but  that  increase  in  operating  expenses  applies  to  all 
kinds  of  traffic,  while  these  advances  apply  only  to  particular  traffic. 
There  is  nothing  which  even  tends  to  show  what  part  of  this 
$86,000,000  is  applied  to  passenger  service  and  what  part  to  freight 
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service,  nor  as  between  the  different  kinds  of  freight  is  there  any- 
thing which  indicates  the  apportionment  of  this  item  of  increase. 
But  these  advances  apply  to  only  15  per  cent  of  the  tonnage  and  30 
per  cent  of  the  revenue  of  these  41  railroads. 

Nor  should  our  statute  receive  exactly  the  same  interpretation 
which  has  been  put  upon  the  English  act.  That  act  provides  that 
the  carrier  shall  justify  the  "  increase  of  the  rate."  Our  act  provides 
that  the  burden  of  proof  shall  be  upon  the  carrier  to  show  that  the 
^increased  rate"  is  just  and  reasonable.  The  English  act  creates  a 
presumption  that  the  rates  in  effect  on  December  31,  1892,  were  rea- 
sonable rates,  and  the  justice  of  any  increase  must  be  tried  by  that 
standard.  Our  act  does  not  intend  to  enact  that  all  rates  in  effect  on 
January  1,  1910,  are  just  and  reasonable.  Upon  the  contrary,  it  is 
open  to  any  shipper  or  to  this  Commission  to  attack  such  a  rate  as 
unjust  and  unreasonable.  The  only  effect  of  our  statute  is  to  cast,  in 
certain  cases,  the  burden  of  proof  upon  the  carrier. 

The  Supreme  Court  of  the  United  States  had  held  in  Interstate 
Commerce  Commission  v.  Chicago  Great  Western  Ry.,  209  IT.  S.,  108, 
that  although  a  rate  had  been  advanced  the  presumption  of  lawful- 
ness still  attached  to  the  advanced  rate.  This  Commission  had  said 
that  where  a  complainant  attacked  the  rate  of  a  carrier  it  was  in- 
cumbent upon  him  to  introduce  some  testimony  tending  to  show 
the  unlawfulness  of  the  rate  attacked.  Dallas  Freight  Bureau  v. 
M.,  K.  <&  T.  By.  Co.,  12  I.  C.  C.  Rep.,  427.  The  air  was  filled  with 
rumors  of  advances  in  freight  rates.  Congress  did  not  intend  to  say 
that  all  rates  in  effect  on  January  1,  1910,  were  reasonable,  nor  that 
these  rates  might  not  be  reduced  by  the  Commission  or  advanced  by 
the  railroads;  but  it  did  say  that  if  a  railway  advanced  its  rates  the 
burden  of  proof  should  rest  with  it  and  not  with  the  shipper  who 
might  attack  the  advanced  rate. 

The  question  before  the  Commission  is  still  the  same  and  is  upon 
the  reasonableness  of  the  rate  in  effect  if  the  advance  has  taken 
place  or  upon  the  proposed  advanced  rate  if  the  tariff  has  been  sus- 
pended. The  order  of  the  Commission  is  precisely  the  same  as  before. 
If,  in  our  opinion,  the  rate  is  unreasonable,  we  must  find  what  would 
be  a  reasonable  rate  and  order  the  observance  of  that  rate.  The  char- 
acter of  the  evidence  and  the  considerations  upon  which  we  proceed 
have  been  in  no  respect  changed. 

So  reading  this  amendment,  it  seems  apparent  that  the  carriers 
have  not,  by  showing  that  the  increases  in  wages  more  than  equal  the 
increases  in  rates,  made  out  the  reasonableness  of  the  proposed  ad- 
vanced rates;  and  nothing  could  more  plainly  show  this  than  the 
figures  which  have  been  presented  to  us  with  respect  to  the  net  earn- 
ings of  these  same  41  carriers.  It  appears  that  during  the  year  end- 
ing June  30,  1910,  the  net  earnings  of  these  railroads  aggregated 
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$51,000,000  more  than  during  the  year  1909.  If,  therefore,  the  ^tire 
advances  in  wages  had  been  in  effect  during  the  whole  year  of  1910, 
instead  of  during  a  few  months  in  the  spring  of  that  year,  the  net 
earnings  for  1910  would  have  exceeded  the  net  earnings  for  1909  by 
$16,000,000..  This  is  not  conclusive  against  the  propriety  of  these 
advances,  for  the  earnings  of  1909  may  have  been  too  small  or  the 
causes  which  contributed  to  the  greater  net  earnings  of  1910  may  not 
be  permanent  in  effect;  but  it  does  show  that  we  can  not  conclusively 
presume  from  an  increase  in  operating  expense  that  there  should  be  a 
corresponding  increase  in  transportation  charge.  It  is  the  net,  not 
the  gross,  which  we  must  consider. 

This  evidence  is  important;  it  strongly  tends  to  support  the  con- 
tention of  the  carriers;  it  is  not  conclusive;  we  must  still  examine 
the  entire  record  which  has  been  put  before  us  for  the  purpose  of 
determining  whether  these  proposed  advanced  rates  are,  under  all 
the  circumstances,  just  and  reasonable,  and,  as  we  have  already  seen, 
this,  as  the  question  is  here  presented,  involves,  of  necessity,  the  fun- 
damental question.  Will  the  net  earnings  of  these  defendants,  not- 
withstanding these  increases  in  wages,  be  sufficient  without  an  increase 
in  their  rates  of  transportation  ? 

The  question,  then,  is.  To  what  net  earnings  are  these  carriers 
properly  entitled  ?  The  courts  have  often  said  that  a  public-service 
corporation  is  entitled  to  a  fair  return  upon  the  value  of  its  property 
being  devoted  to  the  public  service.  While  this  language  has  been 
used  in  connection  with  proceedings  to  determine  the  point  below 
which  the  revenues  of  public-service  corporations  may  not  be  forced 
by  legislative  action,  it  states  a  rule  of  general  application.  Both 
the  value  of  the  property  and  what  is  a  fair  return  upon  that  value 
must  be  considered. 

Some  states  have  authorized  and  even  instructed  their  railwav 
commissions  to  put  a  value  upon  the  property  of  railways  operating 
within  their  borders.  In  some  instances  the  elements  to  be  considered 
in  determining  that  value  have  been  prescribed  by  statute,  and  the 
effect  of  the  valuation  when  made  is  indicated.  This  Commission 
has  no  such  authority.  We  can  not  in  this  case  fix  in  terms  the 
value  of  any  one  of  these  railroads,  nor  would  that  value,  if  deter- 
mined in  this  case,  be  binding  in  subsequent  proceedings;  but,  mani- 
festly, in  order  to  decide  the  issue  presented  we  must  have  a  general 
notion  of  the  value  of  the  properties  of  these  defendants  and  must 
form  an  idea  of  the  elements  which  should  properly  enter  into  the 
determination  of  that  value. 

Here  we  have  the  benefit  of  the  judgment  of  the  Supreme  Court  of 
the  United  States.  In  Smyth  v.  Ames^  169  U.  S.,  466,  that  court  had 
before  it  a  statute  of  the  state  of  Nebraska  fixing  certain  maximum 
freight  rates  to  be  observed  within  the  limits  of  that  state,  the  ques- 
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tion  being  whether  those  rates  were  so  low  as  to  be  in  violation  of 
the  fourteenth  amendment.  In  disposing  of  the  case  the  court 
elaborately  considered,  both  generally  and  as  applied  to  the  facts  of 
that  particular  record,  the  relation  of  value  to  a  reasonable  rate, 
announcing  its  conclusion  in  a  paragraph  found  on  page*  545.  The 
law  as  there  stated  has  never  been  qualified,  and  the  paragraph,  while 
often  quoted,  may  be  repeated  here: 

We  hold,  however,  that  the  basis  of  aU  calculations  as  to  the  reasonableness 
of  rates  to  be  charged  by  a  corporation  maintaining  a  highway  under  legis- 
lative sanction  must  be  the  fair  value  of  the  property  being  used  by  it  for  the 
convenience  of  the  public.  And,  in  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stocks,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capacity  of  tbe 
property  under  particular  rates  prescribed  by  statute,  and  the  sum  required  to 
meet  operating  expenses  are  all  matters  for  consideration,  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  We  do  not  say  that  there 
may  not  be  other  matters  to  be  regarded  in  estimating  the  value  of  the 
property. 

While  the  court  enumerates  the  factors  which  should  be  con- 
sidered in  the  determining  of  the  value  of  the  property  no  attempt 
is  made  to  assign  any  definite  value  to  these  different  factors,  and 
counsel  who  have  argued  this  case  both  for  and  against  the  advances 
are  hopelessly  divided  upon  this  point.  It  is  earnestly  insisted  by 
some  that  the  only  test  or  value  is  the  cost  of  reproduction  and  that 
all  other  elements  should,  as  a  practical  matter,  be  disregarded. 
Other  counsel  urge,  with  equal  earnestness,  that  the  money  actually 
invested  in  the  property  affords  the  only  just  basis  upon  which  to 
compute  the  reasonableness  of  the  return,  while  still  others  argue 
that  this  Commission  should  prescribe  reasonable  rates  and  that 
the  various  railroads  should  be  allowed  to  earn  what  they  can  under 
those  rates.  It  would  not  be  profitable  to  here  attempt  any  discus- 
sion of  the  questions  raised,  but  we  may  point  out  the  extent  to 
which  the  present  record  contains  information  upon  each  of  the 
various  elements  of  value  embraced  in  the  above  enumeration  by 
the  court. 

The  first  two  elements — original  cost  of  construction  and  perma- 
nent improvements — ^may  be  considered  together. 

Carriers  are  now  required  to  state  in  their  statistical  returns  to 
the  Commission  the  cost  of  their  properties.  If  this  account  were 
correctly  kept  it  would  show  the  money  expended  from  the  first  in 
building  and  equipping  the  railroad. 

In  point  of  fact,  this  item  is  not  reliable.  The  present  railroad 
systems  in  Official  Classification  territory  have  usually  been  formed 
by  the  combination  of  a  large  number  of  smaller  railroads,  which 
were    built    as   independent    properties.      The    Baltimore    &   Ohio 
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system,  for  example,  embraces  more  than  100  such  properties.  The 
only  information  which  the  present  system  has  of  the  original 
cost  of  construction  is  that  derived  frcnn  the  books  of  the  varioos 
companies  which  have  been  absorbed.  These  books  were  seldom 
accurately  kept  and  often  represent  as  money  what  was,  in  fact, 
something  else.  The  beginnings  of  this  account,  therefore,  are  very 
imperfect  and  unreliable. 

Since  1888  carriers  have  been  required  to  make  statistical  returns 
to  this  Commission,  showing,  among  other  things,  the  amounts  in- 
vested from  j^ear  to  year  in  their  properties  and  since  that  date  it 
is  possible  to  determine  with  substantial  accuracy  the  cost  of  the 
improvements  made. 

'  It  is  also  generally  possible  to  determine  by  an  analysis  of  the 
reports  to  what  extent  these  improvements  have  been  made  from  the 
earnings  of  the  road  and  to  what  extent  the  money  which  has  gone 
into  them  has  come  from  new  capital,  either  stock  or  bonds.  It  was, 
however,  the  custom  of  many  companies  previous  to  1907  to  charge 
as  a  part  of  their  operating  expenses  improvements  to  the  roadway 
and  equipment,  and  this  introduces  an  element  of  uncertainty  into 
the  above  item,  even  in  recent  years. 

It  is  sometimes  possible,  by  reference  to  other  financial  publica- 
tions and  to  their  own  reports  to  stockholders,  to  trace  the  history 
of  these  properties  for  many  years  previous  to  the  enactment  of  the 
act  to  regulate  commerce.  On  the  whole,  it  may  be  said  that  we 
know  something  of  the  actual  cost  of  building  and  equipping  the 
railroads  in  Official  Classification  territory,  the  extent  of  that  in- 
formation varying  largely  with  different  railroads. 

If  from  the  item  "cost  of  construction"  could  be  subtracted  the 
amount  entering  into  that  item  which  has  come  from  the  operation 
of  the  property  itself,  we  should  have  the  investment  in  the  property ; 
that  is,  the  amount  of  money  which  has  been  actually  contributed  to 
the  building  and  maintaining  of  the  railroad,  and  we  were  strongly 
urged  by  certain  counsel  representing  the  shippers  to  adopt  this  as 
the  most  reliable  and  practically  the  sole  test  in  determining  the 
amount  upon  which  a  return  was  to  be  allowed. 

Were  it  possible  to  determine  the  exact  amount  of  money  which 
has  been  put  into  these  properties,  the  amount  of  return  which  has 
been  paid  up  to  the  present  time,  the  degree  of  prudence  with  which 
the  property  has  been  constructed  and  operated,  certainly  the  invest- 
ment would  furnish  a  very  satisfactory  basis  for  arriving  at  an 
equitable  return.  But  these  facts  never  can  be  determined  with 
accuracy.  We  can  not  know  even  the  actual  amount  of  money  whidi 
has  gone  into  these  enterprises  from  outside  sources,  nor  the  return 
which  has  been  paid  upon  it,  nor  whether  reasonable  diligence  was 
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exercised  in  the  investment  or  in  subsequent  management.  Disaster 
0iay  have  come  upon  it,  for  which  the  public  ought  not  to  stand 
accountable.  This  factor  must  be  more  or  less  controlling,  according 
to  the  circumstances  of  each  individual  case. 

The  third  factor  named  by  the  Supreme  C!ourt  is  the  amount  and 
market  value  of  the  stocks  and  bonds.  This  information  can  be 
ot^ined  with  great  accuracy,  covering  both  the  present  and  a  con- 
siderable number  of  years,  but  no  counsel  in  argument  has  attached 
any  importance  to  the  information  when  obtained.  In  this  feeling 
we  do  not  altogether  share.  It  seems  to  us  that  the  price  at  which 
these  stocks  and  bonds  sell  may  be  a  matter  of  some  significance  in 
determining  the  amount  whidi  the  railroad  should  be  allowed  to  earn. 

We  are  not  fixing  the  value  of  a  collection  of  ties  and  rock 
and  steel  rails,  but  of  a  railroad  equipped  and  doing  business.  What 
is  that  railroad  worth  as  a  railroad  for  the  transaction  of  a  railroad 
business? 

Most  of  the  great  systems  in  Official  Classification  territory  have 
existed  in  substantially  their  present  form  for  the  past  25  years. 
While  there  is  to-day  no  c(»iipetiti<m  w(H-th  the  name  in  the  railway 
rate,  and  while  there  never  will  again  be  such  competition,  this  has 
not  been  true  of  the  past  Originally  there  was  the  most  active  com- 
petition in  the  rate  of  transportation  by  rail,  and  these  tariffs,  espe- 
cially in  Official  Classification  territory,  are  largely  the  product  of 
that  competition.  There  is  a  strong  presumption  that  rates  so 
arrived  at  are  reasonable  rates.  Now,  the  market  value  of  the  stocks 
and  bonds  of  each  of  these  carriers  represents  the  sum  which  that 
property  will  bring  in  the  op^i  market  That  is  the  value  which 
has  been  worked  out  in  the  actual  operations  of  recent  years  in  com- 
petition with  its  rivals,  and  is  at  least  a  strong  index  of  the  value  of 
that  property  in  comparison  with  other  properties  in  this  territory. 
It  is  the  only  way  in  which  the  value  of  these  properties  can  be 
determined  by  the  test  of  bargain  and  sate. 

The  market  value  depends  largely  upon  the  rate  which  has  been 
diarged,  and  to  assume  that  the  market  value  is  a  fair  index  of  value 
for  rate-making  purposes  is  to  assume  that  the  rates  charged  have 
been,  in  the  main,  reasonable.  In  a  degree  this  presumption  does 
arise  with  respect  to  these  rates  under  consideration.  This  is  not 
the  case  of  a  gas  plant  or  a  water  plant,  whidi  has  no  competitor  in 
the  service  of  its  particular  community,  and  whose  rates  have  not  in 
fact  been  established  by  legislative  action.  Actual  competition  has 
played  an  important  part  in  working  out  these  transportation  charges 
in  Official  Classification  territory,  although  in  many  instances  the 
effect  of  such  competition  has  been  overcome. 

There  is  another  aspect  in  which  this  stock  and  bond  fitctor  is 
important.    The  Government  has  invited  private  capital  to  invest 
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in  the  construction  and  operation  of  these  public  utilities.  While 
it  might  have  established  the  rate,  it  has  left  that  to  competitiTe 
forces.  The  public  has  for  many  years  known  the  results  of  the 
operations  of  these  defendants,  and  their  securities  hare  thereby  ac- 
quired certain  values  upon  the  market.  At  these  values  enormous 
private  investments  have  been  made.  We  were  told  upon  the  hear- 
ing of  the  extent  to  which  savings  banks  and  insurance  companies 
held  the  securities,  especially  the  bonds,  of  these  railway&  We  know 
that  private  investors  have  bought,  not  for  speculative  purposes,  but 
as  a  legitimate  and  permanent  investment,  large  amounts  of  the  sto<^ 
of  many  of  these  companies. 

Now,  this  Government  having  permitted  this  to  be  done  can  not 
dose  its  eyes  to  the  fact  that  it  has  been  done.  We  can  not  be  ob- 
livious to  the  effect  of  our  action  upon  the  value  of  these  investments, 
whidi  have  been  made  in  good  faith.  In  Ihis  view  the  market  value 
of  these  stocks  and  bonds  for  the  last  10  years  certainly,  and  the  effect 
which  our  action  may  have  upon  their  market  value  for  the  future, 
must  be  considered.  We  can  not,  of  course,  allow  such  rates  as  will 
in  all  cases  guarantee  or  perpetuate  the  prices  at  which  these  stocks 
have  been  bought,  but  in  viewing  the  entire  situation  we  should  have 
that  price  in  mind. 

The  next  item  named  by  the  Supreme  Court  is  the  present  cost  of 
reproduction.  This  is  undoubtedly  a  factor  of  great  importance  in 
determining  the  value  of  the  railroads  of  this  country,  upon  which 
earnings  may  be  legitimately  demanded.  The  courts  have  repeatedly 
recognized  this  in  their  decisions  touching  the  rates  of  public-service 
corporations.  Many  states  have  authorized  a  physical  valuati(m  of 
their  railroads  in  this  view.  This  Commission  has  several  times 
urged  Congress  to  take  steps  looking  to  such  a  valuation,  but  up  to 
the  present  time  this  has  not  been  done. 

It  was  insisted  upon  the  argument  that  this  was  the  only  test  of 
value  entitled  to  serious  consideration,  and  we  were  urged  to  post- 
pone our  determination  of  these  questions  until  such  valuation  could 
be  made.  In  view  of  the  fact  that  the  Supreme  Court  has  not  yet 
apparently  held  that  the  present  cost  of  reproduction  furnishes  the 
only  measure  of  value,  and  especially  in  view  of  the  refusal  of  Con- 
gress to  act  upon  the  suggestion  of  this  Commissicm  by  taking  steps 
to  procure  such  valuation,  it  would  seem  to  be  our  duty  to  proceed 
with  the  disposition  of  this  case  as  best  we  can  upon  the  present 
record.  While  there  is,  with  respect  to  a  few  of  these  properties,  some 
suggestion  in  testimony  as  to  reproduction  cost,  there  is  no  evidence 
upon  that  point  in  No.  8400  which  merits  serious  consideration,  and 
since  we  are  entirely  without  such  informaticm  it  is  useless  to  discuss 
the  many  delicate  and  important  questions  which  might  be  presented 

if  a  reliable  physical  valuation  were  before  us. 
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The  last  item  is  '*'  the  probable  earning  capacity  of  the  property 
under  particular  rates  prescribed  by  statute  and  the  sum  required  to 
meet  operating  expenses,"  which  means,  information  necessary  to 
determine  the  net  revenues  which  will  accrue  from  the  application  of 
particular  rates. 

This  information  the  Ciommission  has.  The  statistical  returns  re- 
quired from  carriers  under  the  act  show  in  great  detail  the  gross 
income  of  these  carriers,*  both  from  operation  and  from  other  sources, 
together  with  their  expenses  of  operation  and  their  various  fixed 
charges.  From  an  analysis  of  these  reports  it  is  possible  to  determine 
with  substantial  accuracy  the  amounts  which  these  defendants  have 
received  in  recent  years  and  what  has  been  done  with  those  amounts. 
While  it  is  not  possible  to  compare  the  present  with  former  years  in 
case  of  some  of  these  systems  since  additional  lines  have  been  tak^i 
on,  and  the  figures  do  not  therefore  cover  the  same  mileage,  still  it  is 
possible  to  determine  with  considerable  certainty  the  history  of  oper- 
ating expenses  and  of  net  results  to  these  carriers  under  the  rates 
which  have  existed  in  the  past,  and  to  form  an  opinion,  although  not 
an  exact  one,  with  respect  to  results  for  the  future  under  the  rates  in 
effect  and  under  the  proposed  advanced  rates. 

The  foregoing  are  the  factors  which,  in  the  opinion  of  the  Supreme 
Court,  are  to  be  weighed  in  determining  the  value  of  these  properties 
for  rate-making  purposes.  When  it  is  remembered  that  information 
upon  one  and  perhaps  the  most  important  of  these  heads  is  entirely 
lacking,  that  the  Supreme  Court  itself  has  not  attempted  to  assign  a 
particular  value  to  any  one  of  the  above  factors,  which  must  be 
combined  to  produce  the  result,  that  counsel  after  the  most  careful 
consideraticm,  both  of  the  law  and  of  the  economic  and  social  prob- 
lems which  underlie  this  subject,  are  hopelessly  divided  as  to  the 
relative  importance  of  these  respective  items,  it  will  be  seen  that  any- 
thing like  a  mathematical  conclusion,  or  one  for  which  a  definite 
reason  can  be  assigned,  is  impossible.  Further  reflection  confirms 
what  this  Commission,  having  under  advisument  a  similar  question, 
said  In  re  Proposed  Advances  in  Freight  Rates,  9  L  C.  C.  Bep., 
382,  404: 

It  is  plain  that  until  there  be  fixed,  either  by  legislative  enactment  or  Judicial 
interpretation,  some  definite  basis  for  the  valuation  of  railroad  property  and 
some  limit  np  to  which  that  property  shall  be  allowed  to  earn  upon  that  valua- 
tion, there  can  be  no  exact  determination  of  these  questions.  In  the  absence  of 
such  a  standard  the  tribunal,  whether  court  or  commission,  which  is  called  upon 
to  consider  this  matter,  can  only  rely  upon  the  exercise  of  its  best  Judgment 

We  must  take  the  history  of  these  properties  and,  from  a  consid- 
eration of  all  the  facts  before  us,  arrive  at  some  rough  notion  of 
their  value  for  railroad  purposes.    As  a  part  of  that  same  inquiry 
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we  must  form  some  idea  of  the  rate  of  return  to  which  the  property 
of  these  carriers  is  entitled. 

Here,  again,  it  should  be  observed  that  this  Commission  has  no 
jurisdiction  to  deal  with  that  question  as  such.  We  have  no  authority 
to  say  that  a  railroad  ought  to  earn,  either  as  a  matter  of  right  or  as 
a  matter  of  public  policy,  any  given  per  cent  upon  its  value ;  but  in 
discharging  our  duty,  to  say  whether  these  particular  rates  which  the 
carriers  propose  to  establidi  are  just  and  feasonable,  we  must  deter- 
mine in  a  general  way  what  a  fair  return  would  be,  and  that  matter 
will  be  next  considered. 

It  now  is  and  long  has  been  the  settled  doctrine  of  our  courts 
that  the  railway  is  a  public  highway.  The  fair  inference  from  those 
decisions  is  that  the  Government  may,  through  the  states  or  the 
Nation,  if  the  Federal  Constitution  be  broad  enough,  construct  and 
operate  these  public  utilities,  or  it  may  delegate  that  duty  to  private 
individuals.  In  case  the  railroad  is  operated  by  private  capital,  the 
Government  may  prescribe  the  rules  under  which  the  public  service 
shall  be  discharged  and  the  rates  which  shall  be  charged  for  that 
service,  subject  to  the  constitutional  limitation  that  the  private  prop- 
erty shall  not  be  deprived  of  a  due  return. 

Outside  the  United  States  a  miajority  of  railroad  mileage  is  to-day 
owned  and  operated  by  the  different  governments.  It  has  been  our 
policy  from  the  first  to  delegate  this  duty  to  private  individuals,  and 
in  this  way  a  vast  amount  of  private  capital  has  been  induced  to 
invest  m  railroad  construction  and  operation. 

Now,  the  ordinary  considerations  of  justice  require  that  the  money 
so  invested  by  invitation  of  the  Government  should  be  allowed 
a  fair  return.  This  does  not  mean  that  we  should  permit  rates  whidi 
will  guarantee  all  railroad  investment,  nor  which  will  guarantee  any 
railroad  investment  at  all  times,  but  we  should  allow  rates  which 
will  yield  to  this  capital  as  large  a  return  as  it  could  have  obtained 
from  other  investment  of  the  same  grade.  If  rates  formerly  in  effect 
have  become  insufficient,  then  higher  rates  should  be  permitted. 

Our  railroads  must  be  maintained  in  a  state  of  high  efficiency. 
This  the  public  interest  demands.  Commerce  and  industry  can  not 
afford  to  wait  on  transportation  facilities.  Our  rates  should  be  such 
as  to  render  possible  a  high-class,  not  an  extravagant,  service. 

It  was  said  during  the  course  of  these  hearings  that  our  present 
railroad  facilities  were  not  sufficient  to  handle  the  business  now 
offered,  and  that  in  the  interest  of  economy,  even  though  business  did 
not  increase,  considerable  expenditures  should  be  made.  However 
that  may  be,  it  is  reasonably  certain  that  business  will  increase.  For 
the  14  years,  1896-1909,  the  tonnage  handled  by  our  railroads  in- 
creased 106^  per  cent.    It  is  hardly  probable  that  the  next  14  years 
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will  witness  a  corresponding  progress,  but  unless  our  national  devel- 
opment has  stopped,  the  business  of  our  railroads  must  ccmthiue  to 
grow.  This  will  require  additional  facilities  of  all  kinds.  It  is 
generally  conceded  that  within  the  next  few  years,  if  our  means 
of  transportation  by  rail  are  to  keep  pace  with  the  calls  upon  them, 
very  large  sums  must  be  expended  in  the  way  of  new  construction  and 
new  equipment.  While  some  small  portion  of  this  may  come  from 
current  earnings,  the  great  bulk  must  be  new  capital,  and  this  capital 
must  be  obtained  from  the  investing  public.  If,  therefore,  we  are 
to  rely  in  the  future,  as  we  have  in  the  past,  upon  private  enter- 
prise and  private  capital  for  our  railway  transportation,  the  return 
must  be  such  as  will  induce  the  investment.  It  is  therefore  not  only 
a  matt^  of  justice,  but  in  the  truest  public  interest  that  an  adequate 
return  should  be  allowed  upon  railway  capital. 

At  the  same  time  the  railway  rate  is,  in  the  final  analysis,  a  tax  laid 
upon  nearly  every  species  of  property  and  upon  almost  every  sort 
of  activity,  and  there  is  no  reason  why  all  other  kinds  of  property 
should  be  required  to  pay  to  this  particular  species  of  proper^  an 
undue  compensation. 

These  statements  are  truisms;  the  real  inquiry  is,  How  mudif 
Upon  what  considerations  can  we  determine  the  figure  which  is  neces- 
sary  to  do  justice  brtween  the  private  capital  operating  our  railways 
and  the  public  using  those  railways  t 

Capital  will  seek  on  the  average  that  investment  which  is  the  most 
satisfactory.  To  divert  private  capital  to  railway  witerprise  it  is 
only  necessary  to  offer  an  investment  which  is  more  attractive  or 
equally  attractive  with  other  forms  of  investment  contemporaneously 
presented. 

The  rate  at  which  money  can  be  obtained  depends  upon  the  cer- 
tainty with  which  principal  and  interest  are  likely  to  be  paid,  and 
freedom  from  individual  responsibility  in  making  and  caring  for 
the  investment.  A  high-grade  municipal  bond,  where  the  element  of 
risk  is  eliminated  and  where  the  only  ability  required  from  the  in- 
vestor is  the  capacity  to  cut  off  a  coupon  or  indorse  an  interest  check, 
sells  at  an  extremely  low  rate  of  interest.  Now,  in  both  these  re- 
spects the  railroad  investment  is  attractive. 

While  talent  of  the  highest  ordier  is  required  to  finance  and  operate 
these  great  enterprises,  and  while  very  large  salaries  are  paid  to 
the  individuals  who  perform  these  duties,  still  those  salaries  are 
all  a  part  of  (grating  expenses  and  are  paid  for  by  the  property 
itself  before  the  net  return  is  computed.  No  ability  is  required  upon 
the  part  of  the  investor. 

The  element  of  risk  is  less  here  than  in  most  industrial  operations. 
In  private  enterprise  there  is  continual  danger  of  cmnpetition.    No 
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matter  how  well  established  the  business,  nor  how  profitable  the  pres- 
ent return,  there  is  always  the  hazard  that  some  other  article  may 
take  the  place  of  the  one  produced,  or  that  some  other  factory  may 
produce  the  same  article  at  a  less  price.  This  possible  competition 
imperils  the  existence  of  the  investment  itself  as  well  as  the  annual 
return. 

No  such  consideration  enters  into  the  business  of  the  railroad,  cer- 
tainly not  of  these  railroads  before  us.  The  main  lines  of  railroad  in 
Official  Classification  territory  have  been  constructed,  and  there  is 
but  little  danger  to  be  apprehended  from  the  construction  of  new 
lines.  There  must  be  extensions  and  additions,  but  these  will  be 
along  and  in  connection  with  the  present  trunk  avenues. 

It  is  certain  that  the  present  business  of  our  great  railroad  systems 
must  continue  and  even  increase.  Unless  our  entire  social  structure 
is  to  be  revised,  unless  our  industrial  and  commercial  processes  are 
to  be  radically  changed,  it  seems  certain  that  the  traffic  of  our  rail- 
roads must  not  only  continue  but  grow.  To  this  there  will  of  course 
be  local  exceptions,  but  broadly  considered,  the  statement  is  true. 

There  is  but  little  competition  in  the  price  at  which  the  commodity 
produced  by  these  railroads,  viz,  transportation,  is  sold ;  that  is,  in 
the  rate.  This  was  not  always  so.  In  the  past  the  most  violent  com- 
petition in  railway  rates  has  prevailed,  and  this  competition  has  oft^i 
gone  to  the  point  of  imperiling  the  financial  integrity  of  great  rail- 
road systems;  but  all  that  is  a  thing  of  the  past.  The  law  itself 
practically  forbids  it,  and  if  it  were  permitted  by  law  it  is  incon- 
ceivable that  the  practices  of  former  years  would  recur. 

These  carriers  find  no  difficulty  to-day  in  advancing  their  rates, 
as  the  present  proceeding  abundantly  testifies,  and  the  Constitution 
of  the  United  States  protects  them  against  an  unreasonable  reduction 
of  the  rates  which  they  establish. 

What  business  can  be  more  attractive  to  the  investor  than  this,  in 
which  no  rival  is  to  be  apprehended,  where  the  amount  of  business  is 
assured,  and  where  the  price  for  the  transaction  of  that  business  is 
protected  by  the  fundamental  law  of  the  land. 

All  this  has  long  since  reflected  itself  in  the  prices  of  railway 
securities.  Ten  years  ago  a  high-grade,  long-time  railroad  bond  like 
the  3i  per  cent  New  York  Central  underlying  mortgage  sold  at  par. 
To-day,  owing  apparently  to  the  increase  in  the  rate  of  interest  a 
similar  bond,  in  order  to  bring  par,  must  bear  a  rate  of  4  per  cent, 
or  perhaps  slightly  more.  These  railroad  bonds  command  nearly  as 
high  a  price  when  no  question  of  local  taxation  intervenes  as  do 
municipal  bonds. 

The  price  of  railroad  stocks  in  the  past  has  not  been  controlled  by 
the  same  considerations  as  that  of  railroad  bonds.    These  stocks  liave 
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been  largely  the  subject  of  speculation  and  the  prices  have  been  de- 
termined by  other  considerations  than  the  mere  rate  of  dividend. 
These  conditions  are  changing.  In  Official  Classification  territory 
the  day  of  railroad  construction  and  railroad  consolidation  has  given 
place  to  that  of  railroad  operation.  The  successful  railroad  magnate 
of  the  future  ill  this  territory  will  be  he  who  can  operate  his  proper- 
ties  most  economicaUy  and  most  satisfactorUy. 

Under  the  conditions  of  the  future,  railroad  stocks,  or  at  least  the 
stocks  of  these  railroads  before  us,  are  bound  to  lose  much  of  their 
speculative  character  and  to  assume  more  the  character  of  an  in- 
vestment. To-day  a  6  per  cent  noncumulative  preferred  stock  sells 
for  slightly  more  or  slightly  less  than  par,  according  to  conditions. 
At  its  present  market  value  the  4  per  cent  preferred  stock  of  the 
Baltimore  &  Ohio  yields  a  return  of  about  4^  per  cent.  It  seems 
probable  that  any  railroad  stock  which  was  certain  to  pay  a  dividend 
of  5  per  cent  year  after  year  would  sell  readily  at  par. 

It  is  contended  by  the  defendants,  and  this  is  one  of  the  most  im- 
portant questions  before  us,  that  rates  should  be  sufficient  to  enable 
them  not  only  to  pay  their  current  operating  expenses,  their  fixed 
charges,  a  reasonable  dividend,  and  to  maintain  their  properties 
at  the  present  state  of  efficiency,  but  also  to  make  improvements  and 
additions  to  those  properties  of  a  permanent  character.  Those  who 
oppose  an  increase  in  these  rates  answer  that  improvements  of  this 
character  which  add  to  the  permanent  value  of  the  property  ought 
not  to  be  paid  from  the  current  returns  of  the  railroad,  but  should 
rather  be  made  out  of  new  capital,  and  they  point  to  the  previous  de- 
cisions of  this  CcMnmission  and  to  the  approval  of  those  decisions  by 
the  Supreme  Court  of  the  United  States  as  confirming  that  position. 

In  Central  Yellow  Pine  Aaao.  v.  /.  C.  R.  R.  Co.^  10  I.  C.  C.  Rep., 
505,  this  Commission  had  before  it  an  advance  in  the  rate  on  yellow- 
pine  lumber  from  points  of  production  in  the  south  to  the  Ohio 
River.  This  advance  was  justified  by  the  carriers  upon  the  plea  that 
owing  to  increased  cost  of  operation  their  net  returns  were  insuffi- 
cient. In  examining  this  matter  the  Commission  found  that  the 
carriers  had  charged  as  a  part  of  their  operating  expenses  large  sums, 
which  had,  in  fact,  been  devoted  to  the  purchase  of  new  equipment 
and  to  the  making  of  permanent  improvements  to  their  roadway  and 
structures,  and  held  that  these  items  were  not  properly  chargeable 
as  operating  expenses,  for  the  reason  that  the  shipper  of  to-day  could 
not  be  properly  required  to  pay  the  entire  cost  of  an  improvement  or 
addition  which  was  to  be  of  permanent  use.  The  opinion  was  ex- 
pressed that  sufficient  net  returns  would  appear  if  these  items  of 
permanent  expense  had  not  been  included  in  the  cost  of  operation. 
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Suit  was  brought  to  enforce  the  order  of  the  Commission  that  the 
carriers  desist  from  this  advance,  and  in  the  Supreme  Court,  Illinois 
Central  R.  R.  Co.  v,  /.  C.  C.^  206  U.  S.,  441,  the  raikoads  contended 
that  this  holding  was  manifestly  erroneous,  citing  Union  Pacific  R.  R. 
Co.  V.  U.  S.J  99  U.  S.,  402.  The  court,  however,  fully  sustained  the 
Commission,  distinguishing  that  case  from  the  one  at  bar.  The 
language  of  the  court  was  as  follows : 

*  *  *  The  findings  show  that  the  old  rates  were  profitable  and  that 
divid^ds  were  declared  even  when  permanent  improvements  and  equipment 
were  charged  to  operating  expenses.  But  may  they  be  so  charged?  Appellants 
contend  that  the  answer  should  be  so  obviously  in  the  afllrmative  that  it  should 
be  made  an  axiom  in  transportation.  On  principle,  it  would  seem  as  if  the 
answer  should  be  otherwise.  It  would  seem  as  if  expenditures  for  additions 
to  construction  and  equipment,  as  expenditures  for  original  construction  and 
equipment,  should  be  reimbursed  by  all  of  the  traffic  they  accommodate  during 
the  period  of  their  duration,  and  that  improvem^its  that  wUl  last  many  years 
should  not  be  charged  wholly  against  the  revenue  of  a  single  year.  But  it  is 
insisted  that  Union  Pacific  R.  R.  Co.  v.  U.  8.,  d9  U.  S.,  402,  establishes  the  con- 
trary. That  case  was  not  concerned  with  rates  of  transportation  or  the  rule 
which  should  determine  them  against  shippers.  *  •  •  But  such  is  not 
the  relation  or  concern  of  a  shipper  of  lumber.  His  right  is  immediate.  He 
may  demand  a  service.  He  must  pay  a  toll,  but  a  toll  measured  by  the  reastm* 
able  value  of  the  service.  The  elements  of  that  value  may  be  many  and  complex, 
not  always  determinable,  as  we  have  seen,  with  mathematical  accuracy,  but,  we 
think,  It  is  clear  that  instrumentalities  which  are  to  be  used  for  years  should 
not  be  paid  for  by  the  revenues  of  a  day  or  year;  and  this  is  the  principle  of 
returns  upon  capital  which  exists  In  durable  shape. 

It  woidd  appear  therefore  that  both  the  court  and  the  Commis- 
sion are  committed  to  the  proposition  that  in  fixing  a  fair  return  upon 
railroad  property  for  the  purpose  of  determining  whether  a  given 
advance  is  reasonable  the  railway  ought  not  to  treat  as  a  part  of  its 
operating  expenses  the  cost  of  permanent  improvements  or  exten- 
sions, and  this  must  of  necessity  mean  that  the  rates  should  not  be 
sufficient  to  allow  both  the  payment  of  dividends  to  stockholders  and 
interest  to  bondholders  and  an  additional  sum  for  the  purpose  of 
improving  and  increasing  the  value  of  the  property.  Theoretically, 
this  would  seem  to  be  just.  Each  generation  may  well  be  required 
to  bear  its  own  burden,  and  the  stockholder  should  not  obtain  both 
an  adequate  dividend  upon  his  stock  and  an  addition  to  the  value 
of  his  property. 

It  is  urged,  however,  that  in  the  public  interest  this  Commission, 
for  the  purpose  of  preventing  the  excessive  capitalization  of  our  rail- 
roads, ought  to  adopt  a  different  policy.  Within  certain  limits  it  may 
be  the  right  of  this  Commission  to  consider  this  question  as  one  of 
public  policy  and  not  one  of  strict  legal  right.  If  the  true  interest 
of  the  whole  community  requires  it,  we  should  perhaps  allow  these 
railroads  sufficient  earnings  with  which  to  add  to  their  properties  in 
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addition  to  the  payment  of  a  return  to  their  stockholders,  even  though 
there  is  no  strict  requirement  of  law  which  commands  it.  What, 
then,  are  the  reasons  which  have  been  urged  by  the  carriers  for  the 
adoption  of  this  view  at  this  time? 

It  is  contended,  first,  that  our  railroads  can  not  raise  the  necessary 
funds  with  which  to  make  improvements  and  extensions  and  that 
therefore  they  should  be  allowed  to  impose  rates  which  will  provide 
these  funds.  It  is  said  that  most  of  our  railway  systems  are  covered 
by  a  general  underlying  mortgage ;  that  whatever  improvements  are 
made  become,  when  made,  subject  to  the  lien  of  that  mortgage;  and 
that  it  is  therefore  impossible  to  secure  in  any  adequate  way  this 
advance  of  new  money. 

This  argument  does  not  appeal  to  us.  We  doubt  the  practical  diffi- 
culty suggested,  and,  were  it  true,  it  is  not  apparent  that  the  general 
public  should  stand  responsible  for  the  mistakes  which  have  been 
made  in  financing  these  railroad  systems.  As  previously  observed,  it 
would  be  much  better  for  the  Government  to  directly  guarantee  the 
bond  or  loan  the  money  than  to  permit  a  general  schedule  of  unrea- 
sonable rates  for  the  purpose  of  taking  care  of  particular  instances 
of  this  nature. 

It  is  strenuously  insisted  that  railroads  are  being  required  to  expend 
large  sums  in  certain  classes  of  improvements  which  do  not  add  to  the 
revenue-earning  capacity  of  the  property.  Instances  are  the  erection 
of  expensive  passenger  stations  in  large  terminals,  like  the  one  here 
in  Washington,  the  abolition  of  grade  crossings,  the  elevation  of 
tracks  through  towns  and  cities,  the  adoption  of  safety  appliances, 
etc.  There  is  a  public  demand  for  these  improvements  which  often 
takes  the  form  of  a  legislative  enactment  or  a  municipal  ordinance, 
and  it  is  insisted  that  the  public  which  demands  should  expect  to  pay 
for  the  improvement. 

By  way  of  illustration,  let  us  take  the  elevation  of  tracks.  Years 
ago,  when  the  railway  was  constructed,  there  were  no  buildings  along 
its  line,  but  in  process  of  time  a  town  has  grown  up,  streets  cross  the 
track  at  frequent  intervals,  and  the  municipality  requires  that  the 
tracks  be  raised,  and  this  is  done  at  a  very  considerable  outlay. 
Now,  the  railroads  urge  that  this  improvement  does  not  add  to  the 
earning  capacity  of  the  road.  It  may  save  a  trifle  in  the  way  of 
gatemen  at  crossings,  and  may  somewhat  reduce  the  casualties  for 
which  the  railroad  is  liable,  but,  on  the  whole,  it  is  an  expenditure 
which  adds  nothing  to  the  net  income  of  the  railway. 

But  just  how  is  that  a  reason  why  this  improvement  should  be  paid 
for  out  of  present  earnings  ?  As  we  understand  the  theory  of  the  Com- 
mission in  the  Yellow  Pine  case^  and  the  language  of  the  Supreme 
Court  in  approving  our  holding  in  that  case,  an  expenditure  in  the 
nature  of  a  permanent  improvement,  which  is  to  be  enjoyed  in  the 
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future,  must  not  be  laid  entirely  upon  the  shipper  of  to-day.  Why 
should  the  shippers  of  to-day  pay  for  the  elevation  of  these  tracks? 
The  improvement  will  continue  and  redound  to  the  benefit  of  the 
public  as  long  as  the  railroad  lasts.  If  a  new  railroad  were  to  be 
built  where  that  one  is  the  tracks  would  be  elevated.  Assuming  that 
a  proper  allowance  has  been  made  between  the  difference  of  construct- 
ing the  railroad  at  grade  originally  and  subsequently  elevating  the 
tracks,  the  cost  of  the  road  is  precisely  the  same  as  it  would  be  were  it 
a  newly  constructed  railroad  upon  that  location.  While  the  railroad 
might  very  well  be  permitted  to  charge  against  operation  any  inter- 
ference with  its  traffic  which  is  due  to  the  elevation  of  its  tracks,  or 
the  entire  difference  in  cost  between  the  cost  of  the  road  as  finally 
elevated  and  what  it  would  have  cost  had  it  been  so  constructed  at 
the  beginning,  it  is  difficult  to  see  how  it  can,  upon  the  theory  of  the 
Yellow  Pine  case^  charge  the  entire  expense  of  the  improvement.  In 
other  words,  where  lies  the  difference  between  a  revenue-producing 
and  a  nonrevenue-producing  improvement  ?  So  long  as  the  improve- 
ment is  for  the  future  the  present  must  not  be  entirely  taxed  to  pro- 
vide it.  The  elevation  of  those  tracks  has  added  to  the  cost  of  the 
railroad ;  the  value  of  the  property  which  that  company  is  using  for 
the  public  benefit  has  been  enhanced,  and  this  justifies  it  in  demand- 
ing from  the  public  a  greater  return  than  formerly,  but  not  in 
demanding  the  price  of  the  improvement  itself. 

While  this  would  seem  to  be  the  law  of  the  situation,  there  is  a 
suggestion  of  public  policy  which  might  under  some  conditions  lead 
to  a  different  conclusion.  It  is  a  wise  thing  for  a  nation  as  well  as 
for  an  individual  to  lay  up  something  for  the  future.  This  nation 
in  time  to  come  must  engage  in  active  commercial  competition  with 
the  rest  of  the  world.  We  must  manufacture  and  sell  against  other 
nations.  Eailway  rates  will  enter  as  an  important  factor  into  that 
competition.  Not  only  the  rate  upon  the  raw  material  to  the  factory 
and  upon  everything  which  enters  into  the  cost  of  living  will  be  of 
consequence,  but  also  the  rate  from  the  factory  to  the  port  Germany 
and  France  to-day  use  their  railroads  to  assist  the  home  manufac- 
turer as  against  his  foreign  competitor  by  allowing  a  special  rate 
upon  articles  for  export. 

In  the  past  we  have  enjoyed  cheap  raw  materials.  Our  food  has 
been  cheap;  our  coal  and  our  ores  have  been  near  the  surface;  our 
lumber  has  been  plentiful.  These  resources  are  being  exhausted; 
the  cost  of  food  is  increasing;  our  forests  are  being  depleted.  We 
must  go  deeper  for  our  coal.  All  this  will  render  the  cost  of  pro- 
duction more  expensive,  and  it  might  be  wise  to  lay  up  in  our  rail- 
roads a  fund  which  should  be  of  assistance  to  future  generations  in 
offsetting  this  tendency  to  increase  the  price,  were  there  any  assur- 
ance that  the  fund  when  provided  could  be  made  available.    There  is 
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the  gravest  doubt  upon  this  point,  for  the  reason  that  whatever  is 
invested  in  these  properties  from  earnings  may  belcmg,  not  to  the 
public  which  has  paid  for  it,  but  to  the  stockholders  who  have 
already  received  a  full  return  upon  their  investment  in  the  way  of  a 
dividend. 

The  president  of  the  Pennsylvania  Company  testified  that  since 
1887  his  c(Mnpany  Ijad  put  into  the  Pennsylvania  lines  east  of  Pitts- 
burg $262,000,000  from  earnings.  During  all  that  time  this  company 
has  also  paid  to  its  stockholders  munificent  dividends.  Now,  to 
whom  belongs  this  $262,000,000,  a  sum  which,  according  to  the  statis- 
tical report  of  the  Pennsylvania  Railroad  Company  to  this  Commis- 
sion for  the  year  ending  Jime  30, 1910,  equals  nearly  two-thirds  of  the 
total  cost  of  construction  of  the  2,123  miles  owned  by  that  company  ? 

Suppose  this  Commission  were  required  to  fix  a  value  upon  the 
Pennsylvania  lines  east  of  Pittsburg.  Could  any  distinction  be  made 
between  this  sum  which  has  accrued  from  the  operation  of  the  prop- 
erty and  what  has  been  paid  in  from  other  sources  ? 

We  are  not  required  at  this  time  to  express  an  opinion  upon  that 
point.  What  the  claim  of  the  railroads  will  be  when  the  matter 
finally  comes  to  an  issue  is  well  shown  by  a  question  which  was  asked 
upon  the  argument  and  answered  by  that  attorney  who  was  urging 
most  strongly  the  right  of  the  railroad  to  accumulate  a  surplus  for 
this  purpose: 

Question.  The  popular  idea  seems  to  be  that  these  pr<^;)ertieB  ought  to  be 
physically  valued,  and  that  the  rate  should  be  determined  by  the  value  of  the 
property  so  fixed.  In  that  case,  would  the  surplus  be  entitled  to  be  appraised 
as  a  part  of  the  value? 

Answer.  As  of  the  date  that  such  a  valuation  takes  place,  the  property  as  it 
stands  belongs  to  the  stockholders.  That  has  been  in  accordance  with  the 
pc^cy  of  the- Government,  and  it  would  take  a  change  in  the  poUcy  of  the  Gov- 
ernment to  change  that  legal  situation.  So  I  think  the  valuation  would  neces- 
sarily be  on  the  property  as  it  stands. 

In  9  I.  C.  C.  Rep.,  382,  417,  the  Commission,  in  considering  the 
financial  condition  o(  the  Lake  Shore  &  Michigan  Southern  Railway, 
said: 

The  Lake  Shore  &  Michigan  Southern,  on  June  80, 1901,  owned  a  majority  of 
the  capital  stock  of  its  competitor,  the  New  York,  Chicago  &  St  Louis  Railroad 
Oompany,  a  majority  of  the  capital  stock  of  its  connection,  the  Pittsburg  &  Lake 
Erie  Railroad  Company,  almost  one-half  of  the  capital  stock  of  the  Lake  Brie 
&  Western  Railroad  Company,  and  $11,224,000  of  the  capital  stock  of  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  besides  smaUer  hold- 
ings in  other  companies.  These  stocks  had  been  acquired,  in  addition  to  the 
payment  of  dividends  not  less  than  6  per  cent,  for  many  years,  out  of  net  earn- 
ings. During  the  year  1902  it  purchased,  apparently  out  of  surplus,  94,7284XX) 
of  the  capital  stock  of  the  Indiana,  Illinois  &  Iowa  Railroad  Company,  the  en- 
tire capital  being  $5,000,000. 
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Tbls  company  after  paying  7  per  cent  dividend  to  its  stockholders  bas  a  mir- 
plus  each  year  sufficient  to  buy  the  control  of  a  very  considerable  railroad.  Be- 
fore holding  that  its  revenues  ought  to  be  further  increased,  or  that  the  Gov- 
ernment ought  not  to  exercise  any  supervision  over  those  revenues,  it  may  be 
well  to  consider  what  the  bearing  of  this  process,  continued  for  half  a  century, 
is  to  be  upon  two  of  the  great  economical  problems  before  us,  namely,  the  dis^ 
tribution  of  wealth  and  the  control  of  the  avenues  of  transportation. 

The  carriers  in  the  proceeding  now  before  us  have  claimed  that 
they  should  be  allowed  to  invest  in  improvements  and  additions  to  the 
property  an  amount  equal  to  that  paid  by  way  of  dividends  to  stock- 
holders. In  the  year  1910  railroad  dividends  aggr^ated  $405,131,650. 
If  this  sum  were  to  be  invested  in  our  railways  annually  for  the  next 
half  century  it  would  amount  at  the  expiration  of  that  period  to 
$20,256,582,500,  not  regarding  the  item  of  interest.  This  sum  is  far 
in  excess  of  the  present  total  capitalization  of  our  railroads.  It  is 
not  improbable  that  it  may  equal  the  total  amount  which  will  be  ex- 
pended in  railway  development  in  the  next  half  century,  and  upon 
this  vast  amount  which  has  been  accumulated  in  addition  to  a  fair 
return  upon  the  investment  railway  stockholders  will  claim  a  return. 
Every  dollar  which  has  thus  been  added  to  the  value  of  these  prop- 
erties justifies,  according  to  the  claim  of  these  defendants,  an  added 
net  return,  and  it  is  further  claimed  that  the  Constitution  of  the 
United  States  protects  these  defendants  in  the  right  to  impose  such 
charges  as  will  yield  this  return. 

It  is  evident  that  until  the  status  of  this  surplus  is  determined 
by  legislative  action  or  judicial  interpretation,  this  Commission  can 
not  properly  permit  an  advance  in  rates  with  the  intent  to  produce 
an  accumulation  of  surplus  for  this  purpose. 

It  is  also  said  that  railroads  should  be  allowed  to  accumulate  a  sur- 
plus for  the  purpose  of  providing,  for  the  time  being,  for  the  interest 
charge  on  new  capital,  which  represents  an  improvement  which  is 
necessary,  and  which  will  finally  be  profitable,  but  which  does  not 
pay  an  immediate  return. 

To  this  claim  within  certain  limits  we  assents  In  the  developmoit 
of  a  railroad  it  must  often  invest  money  in  permanent  structures  like 
a  passenger  station,  which  will  not  add  for  the  time  being  to  its 
revenues,  although  it  may  do  so  finally.  It  is  reasonable  to  say  that 
such  rates  may  be  charg^  as  will  permit  the  accumulation  of  a  fund 
to  take  care  of  cases  of  this  sort.  But  to  this  surplus  fund  stock- 
holders should  be  required  to  contribute  by  reasonable  reduction  in 
dividends.  If  such  a  system  of  financing  is  to  be  adopted  as  will 
render  the  payment  of  dividends  upon  common  stock  as  certain  as 
those  upon  preferred  stock,  then  the  dividend  to  the  holder  of  the 
common  stock  should  be  no  larger.  20 1.  c.  c.  Rep. 
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It  is  farther  urged  that  there  is  an  item  of  obsolescence  in  the  de- 
velopment of  a  railroad  which  should  be  recognized  in  the  surplus. 
New  methods  demand  new  facilities.  Changed  conditions  require 
changes  in  construction.  That  which  was  right  at  the  outset  becomes 
valueless  and  must  be  replaced  in  process  of  time. 

If  the  accounts  of  a  railway  are  kept  according  to  the  present 
requirements  of  the  Commission  the  cost  of  construction  as  shown  by 
its  books  can  contain  no  factor  of  obsolescence,  for  when  a  thing  goes 
put  of  service  the  value  of  that  thing  must  be  written  oflP.  This  has 
not  been  uniformly  true  of  construction  accounts  in  the  past,  and 
there  always  is  this  element  in  the  development  of  a  railway,  as  will 
be  best  understood  by  an  illustration. 

Assume  that  a  railroad  is  originally  constructed  over  a  mountain, 
it  being  more  economical  to  haul  the  traffic  up  and  down  the  steep 
grades  than  to  incur  the  great  outlay  which  would  be  required  by 
constructing  a  tunnel.  With  the  development  of  traffic  the  time  comes 
when  this  mountain  must  be  pierced,  and  a  tunnel  is  accordingly  con- 
structed at  a  large  expenditure.  When  the  tunnel  is  put  into  service 
and  the  line  over  the  mountain  abandoned  the  cost  of  the  tunnel  is 
added  and  the  cost  of  the  abandoned  railroad  subtracted  from  con- 
struction cost,  so  that,  as  shown  by  the  books,  the  cost  of  construc- 
tion is  the  same  as  though  the  tunnel  had  been  built  at  the  outset. 

Now,  it  had  been  certain  from  the  day  of  the  original  construc- 
tion of  that  railroad  that  in  time  the  tunnel  must  be  built.  Each 
year  the  day  drew  nearer  when  the  line  over  the  mountain  would  no 
longer  be  used,  and  therefore  each  year  subtracted  from  the  value 
of  that  line.  It  may  well  be  said  that  the  railroad  should  be  allowed 
to  accumulate  a  fund  out  of  its  revenues  from  operation  against  the 
time  when  this  piece  of  railroad  must  be  entirely  thrown  away. 
Under  our  present  system  of  accounting  railways  are  required  to 
make  a  depreciation  charge  with  respect  to  their  equipment  for  the 
purpose  of  providing  against  contingencies  of  this  sort;  but  they 
make  no  such  charge  with  respect  to  their  way  and  structures,  and  it 
seems  proper  that  the  accumulation  of  a  surplus  should  be  allowed 
in  this  view. 

Then,  too,  a  railroad  must  be  allowed  to  accumulate  a  surplus  in 
good  years  which  will  offset  bad  years,  and  if  its  financial  position 
is  to  be  a  reasonably  strong  one  that  surplus  must  be  large  enough 
to  remove  doubt  from  the  mind  of  the  investing  public.  We  think 
that  a  railroad  in  ordinary  years  should  be  permitted  to  show  a 
substantial  surplus  over  and  above  the  payment  of  a  reasonable 
dividend.  This  is  necessary  to  provide  for  interest  on  capital  in- 
vested in  improvements  which  will  not  yield  an  Immediate  return, 
to  take  care  of  the  element  of  obsolescence,  and  to  tide  over  years 
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of  depression.  The  amount  of  this  surplus,  if  estimated  in  com- 
parison with  the  dividend  to  stockholders,  must  depend  upon  the 
relation  between  stock  and  bonds  and  between  value  and  capitali- 
zation. 

The  rates  advanced  are  mainly  class  and  commodity  rates  apply- 
ing between  the  east  and  the  west,  and  it  is  well  understood  that  of 
these  rates  the  Chicago-New  York  rate  furnishes  the  base.  Official 
Classification  territory  west  of  Buffalo  and  Pittsburg  is  divided  into 
groups  which  take  a  percentage  of  the  Chicago  rate,  so  that  an  ad* 
vance  of  the  rate  between  New  York  and  Chicago  automatically 
works  an  advance  in  all  this  territory.  Since  the  present  relation 
of  rates  must  be  maintained,  and  since  the  same  rate  must  be  made 
by  all  lines,  it  follows  that  if  any  single  route  be  required  to  main- 
tain the  present  scale  between  New  York  and  Chicago  no  advance 
by  any  line  can  be  made. 

The  question  therefore  arises,  and  is  one  of  very  great  difficulty 
and  importance,  What  line  shall  we  examine  for  the  purpose  of  de- 
termining whether  its  net  revenues  may  properly  be  increased?  The 
Delaware,  Lackawanna  &  Western  carries  a  considerable  amount  of 
this  traffic  from  New  York  to  Buffalo,  and  it  may  be  carried  from 
there  to  Chicago  under  joint  tariffs  now  in  effect  by  the  Lake  Shore  & 
Michigan  Southern.  The  cost  of  the  Delaware,  Lackawanna  &  West- 
em,  as  shown  by  its  statistical  return  for  the  year  1910,  is  $147,880 
per  single-track  mile.  Its  operating  income  for  the  same  year  was 
$16,641  per  mile  as  against  $9,581  per  mile  in  1901.  Its  corporate  in- 
come for  the  year  amounted  to  49.77  per  cent  upon  its  outstanding 
capital  stock,  having  increased  to  that  figure  from  16.63  per  cent  in 
1901.  The  price  of  its  capital  stock  on  December  31, 1901,  was  $258 
per  share  as  compared  with  $526  on  December  7, 1910,  which  was  the 
date  of  the  latest  sale.  Plainly,  this  road  is  suffering  from  no  finan- 
cial strait  which  would  justify  an  increase  in  these  rates  owing  to 
the  increase  in  wages. 

The  Lake  Shore  &  Michigan  Southern  Bailway,  whose  financial 
condition  will  be  considered  more  in  detail  later,  makes  almost  as 
favorable  a  showing.  In  the  year  1910  that  company  paid  its  fixed 
charges,  a  dividend  of  18  per  cent  upon  its  capital  stock,  and  had  re- 
maining over  $5,000,000  surplus  for  the  year. 

It  is  plain  that  if  these  two  roads  were  to  be  considered  alone  no 
justification  could  be  found  from  a  revenue  standpoint  for  these 
advances,  and  that  is  the  question  before  us.  On  the  other  hand, 
there  are  lines  operating  in  this  territory  where  the  showing  in 
favor  of  the  advance,  having  reference  to  their  financial  necessities, 
would  be  a  strong  one.  What  lines,  then,  shall  be  examined  for  the 
purpose  of  reaching  a  conclusion  in  this  matter?  20 1.  c.  c.  Rep. 
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This  general  question  was  presented  to  the  Commission  in  the 
Spoka/ne  case^  16  I.  C.  C.  Rep.,  376,  where  it  was  said,  at  page  392 : 

Now,  the  complainants  say  that  it  is  the  business  of  the  Commission  to  take 
the  least  expensive  of  these  routes  and  to  detennine  these  rates  upon  the  basis 
of  the  investment  in  that  route.  We  should  allow  the  Great  Northern  Com- 
pany, if  that  be  the  least  expensive,  wliat  will  be  a  fair  return  upon  its  prop- 
erty considering  the  financial  history  of  that  company,  and  no  more,  even 
though  the  rates  thus  established  when  applied  to  the  business  of  its  competi- 
tors would  deprive  them  of  a  fair  return  upon  their  investment 

The  defendants  insist  that  exactly  the  opposite  course  should  be  followed. 
They  urge  that  a  railroad  is  entitled  to  a  fair  return  upon  its  investment,  and 
that  this  rule  applies  to  all  railroads  alike.  This  is  the  right  of  the  railroad 
laboring  under  disadvantages  of  location  and  operation,  as  well  as  of  that  one 
more  favorably  circumstanced.  Hence  the  Commission  must  consider  that  rail- 
road whose  net  earnings  will  be  least,  for  if  it  establishes  rates  which  only 
yield  fair  returns  to  the  road  most  favorably  situated,  it  of  necessity  knowingly 
and  intentionally  deprives  every  other  road  of  a  fair  return  upon  the  value  of 

its  property. 

•  *  *  «       '  «  «  « 

The  city  of  Spokane,  argue  the  complainants,  is  entitled  to  the  cheapest 
means  of  transportation  between  St  Paul  and  Spokane.  The  Government  may 
construct  a  railway  or  it  may  delegate  that  duty  to  an  agent.  If  it  elects  to 
onploy  an  agent,  it  may  require  it  and,  indeed,  must  require  it,  to  establish 
reasonable  rates  with  respect  to  its  own  line,  even  tliough  this  should  bankrupt 
other  Unes  already  in  existence 

This  claim  finds  some  support  in  Brunatoich  d  Topsham  Water  District  v. 
Maine  Water  Company,  99  Me.,  871,  a  well-considered  case,  decided  in  1904. 
That  proceeding  was  for  the  condemnation  by  the  water  district  of  a  portion 
of  the  plant  of  the  Maine  Water  Company,  the  question  being  the  basis  upon 
which  damages  should  be  assessed.  The  water  district  claimed  tliat  the  cost 
of  construction  furnished  the  true  measure  of  damages,  but  the  court  held  tliat 
the  defendant  was  entitled  to  whatever  its  property  was  fairly  worth  as  a  going 
concern  furnishing  water  to  the  people  of  tliat  community  at  reasonable  rates. 
Being  inquired  of  what  was  meant  by  a  reasonable  rate,  it  answered  that  the 
cost  to  the  community  of  supplying  itself  by  the  cheapest  means  would  l>e  a 
▼ery  important  elanent  in  determining  that  rate. 

These  cases  diow,  what  indeed  must  be  evident  upon  general  principle,  that 
the  charter  of  a  public-service  corporation  does  not  guarantee  to  it  any  return 
upon  its  investment.  The  public  may  perform  the  same  service  or  it  may 
charter  another  corporation  for  that  purpose  without  reference  to  the  effect 
upon  the  revenues  of  the  existing  company. 

While,  however,  this  is  the  law,  we  do  not  think  that  the  result  contended 
for  by  the  complainant  of  necessity  follows  when  these  principles  are  applied 
to  the  railways  of  this  country.  There  is  a  wide  difference  between  a  water 
oystem  which  supplies  a  single  community  and  a  railroad  which  is  part  of  a 
commercial  and  industrial  whole  supplying  many  communities.  The  city  of 
Spokane  could  not  develop  if  served  by  the  Great  Northern  Railway  alone ;  nor 
can  we  look  wholly  to  the  interest  of  Spokane.  The  whole  territory  served  by 
these  defendant  lines  must  be  considered  and  the  existence  of  all  these  railroads 
to  that  territory  is  absolutely  essential.  These  railroads  can  not  exist  unless 
rates  are  established  which  will  yield  a  fkir  return  upon  their  property.  We 
most  therefore,  in  fixing  these  rates,  have  regard  not  altogether  to  any  one 
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particular  railroad,  but  to  the  whole  situation,  and  must  consider  the  effect 
of  whatever  order  we  make  upon  all  these  defendants. 

This  rule  was  adhered  to  in  the  Kindel  case^  15  I.  C.  C.  Rep.,  555, 
in  the  following  language : 

In  the  Spokane  caae^  15  I.  G.  G.  Bep.,  376,  we  held  that  the  reasonableness  of 
a  rate  between  two  points  served  by  two  or  more  carriers  could  not  be  deter- 
mined by  consideration  alone  of  that  line  which  is  shortest  and  most  favorably 
situated  as  to  operations,  earnings,  etc.,  but  that  the  entire  situation  must  be 
considered. 

******* 

As  already  suggested,  we  can  not  in  determining  a  competitive  rate  select 
that  railroad  which  is  the  shortest  or  the  most  advantageously  situated  and 
limit  the  rate  to  what  would  allow  that  property  fair  earnings.  We  must  con- 
sider this  entire  situation  and  determine  a  reasonable  rate  not  merely  with 
reference  to  the  Union  Pacific,  but  with  reference  to  all  lines  serving  these 
Golorado  common  points  via  reasonably  direct  lines. 

What  is  the  reasonably  fair  application  of  this  rule  to  the  case  be- 
fore us?  The  Pennsylvania  lines  extend  from  New  York,  Philadel- 
phia, and  Baltimore  to  Chicago  and  St  Louis  and  reach  most  of  the 
important  cities  west  of  Buffalo  and  Pittsburg  by  their  own  rails. 
In  the  year  1909  the  earnings  of  that  system  were  more  than  one- 
quarter  of  the  aggregate  earnings  of  all  the  41  railroads  previously 
named,  which  embrace  practically  all  lines  in  the  Official  Classifica- 
tion. If  reference  be  had  to  those  lines  mainly  interested  in  this 
traffic  the  percentage  of  income  would  be  still  larger.  This  Commis- 
sion might  very  well  say  that  it  would  make  the  Pennsylvania  system 
the  standard  by  which  to  measure  the  reasonableness  of  their  rates. 
On  the  whole,  however,  it  seems  fairer  to  include  with  the  Pennsyl- 
vania the  New  York  Central  lines  upon  the  north  and  the  Baltimore 
&  Ohio  upon  the  south.  The  freight  revenues  of  these  three  systems 
would  be  nearly  one-half  of  the  total  revenues  of  all  railroads  in  the 
territory  in  question,  and  they  transport  this  traffic  by  their  own  rails 
between  all  important  places.  In  9  I.  C.  C.  Rep.,  382,  this  Com- 
mission considered  the  justice  of  certain  advances  in  grain  rates 
between  Chicago  and  the  Atlantic  seaboard  and  it  there  held  that 
whatever  rate  might  reasonably  be  imposed  upon  these  three  sys- 
tems must  be  held  to  be  a  reasonable  charge  for  that  service  by  all 
lines.  We  hold  to  the  same  view  in  this  investigation.  We  do  not 
mean  that  other  lines  should  not  be  considered,  but  that  these  sys- 
tems may  be  taken  as  typical.  Under  rates  reasonable  for  these 
three  systems  there  may  be  lines  whose  earnings  will  be  extravagant, 
but  that  is  their  good  fortune.  There  may  be  lines  which  can  not 
make  sufficient  earnings,  but  that  is  their  misfortune.  We  ought 
not  to  impose  upon  this  territory,  for  the  purpose  of  allowing  these 
defendants  additional  revenues,  higher  rates  than  are  adequate  to 
these  three  systems  considered  as  a  whole.  20 1.  C.  C.  Rep. 


ADVANCES  IN  RATES — EASTEBN  CASE.  275 

The  exact  problem  to  be  solved  must  be  kept  in  mind.  The  de- 
fttidants  have  attempted  to  show  that  the  cost  of  operation  has  in- 
creased and  will  increase  in  proportion  to  gross  operating  revenue. 
This  is  not  the  question.  Even  though  the  percentage  of  net  to  gross 
is  less,  still  the  total  net  may  be  more  and  the  percentage  of  net  to 
value  may  also  be  more.  We  are  to  determine  whether  the  net  re- 
turn of  these  carriers  upon  the  value  of  their  property  devoted  to  the 
public  service  will  be  sufficient  without  an  advance  in  their  rates. 

In  prosecuting  this  inquiry  certain  elementary  principles  may  be 
noted. 

Viewing  the  freight  rates  of  this  country  as  a  whole,  it  will  be 
found  that  rates  are  usually  the  lowest  in  those  sections  where  the 
traffic  is  most  dense.  It  has  been  frequently  said  by  railroad  wit- 
nesses that  this  ought  to  be  so  because  the  freight  rate  should  de- 
crease as  the  density  of  traffic  increases.  Stated  in  the  most  general 
terms,  the  reasons  are  these : 

The  cost  of  constructing  a  railroad  which  will  handle  economic- 
ally traffic  producing  $5,000  per  mile  of  gross  revenue  is  substantially 
the  same  as  though  $10,000  per  mile  in  traffic  were  handled.  The 
grading,  the  ties,  the  embankments,  the  stations,  would  all  be  prac- 
tically identical. 

The  cost  of  maintaining  this  road  is  not  much  greater  under  the 
larger  volume  of  tonnage  than  with  the  smaller.  About  the  same 
number  of  men  are  required  and  about  the  same  amount  of  material. 

Certain  elements  of  cost  in  the  operation  of  the  road  are  the  same 
whether  the  traffic  be  at  the  higher  or  the  lower  figure,  as,  for  in- 
stance, the  stationmen,  the  telegraph  force,  the  signalmen,  etc 

In  recent  years  very  great  economies  have  been  introduced  into 
the  handling  of  traffic  upon  most  of  our  railroads.  Curves  have  been 
eliminated  and  grades  reduced,  larger  cars  and  stronger  engines  are 
employed.  An  engineer  and  a  trainman  handle  more  tons  per  mile 
to-day  than  16  years  ago ;  a  ton  of  coal  hauls  more  tons  of  freight  1 
mile  to-day  than  in  1896. 

Under  the  larger  volume  of  business  the  car  loading  and  the  train 
loading  each  lends  itself  more  readily  to  economical  operation. 

It  has  been  noted  that  in  the  14  years  from  1896  to  1909,  inclusive, 
the  tonnage  of  our  railroads  increased  more  than  100  per  cent.  This, 
acting  in  the  manner  above  indicated,  tended  largely  to  increase  the 
net  revenues  of  the  railways.  Not  only  did  these  causes  tend  to 
produce  a  lower  cost  of  operation  per  imit,  but  the  number  of  imits 
was  more  than  doubled.  This  makes  very  strongly  for  a  reducti(Mi 
in  the  freight  rate. 

Upon  the  other  hand,  there  are  a  set  of  influences  which  work  in 
CMictly  the  opposite  direction.    Comparing  1896  with  the  present 
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year,  nearly  all  kinds  of  supplies  which  enter  into  the  constructicm, 
maintenance,  and  operation  of  a  railroad  have  very  much  increased 
in  price.  Nearly  one-half  the  cost  of  operation  is  labor,  and  it  is 
said  that  within  that  period  the  wages  of  railroad  employees  have 
advanced  30  per  cent.  We  are  told  that  not  only  has  the  price  of  a 
day's  labor  increased,  but  that  the  efficiency  of  that  labor  for  various 
reasons  has  decreased.  Legislative  enactment,  both  of  the  Federal 
and  of  the  State  Governments,  has  in  the  interest  of  the  public  and 
the  employees  required  the  employment  of  additional  labor.  Laws 
like  the  employers'  liability  act  will  add  to  the  damages  which  rail- 
roads must  pay  for  injuries  to  their  employees. 

The  public  is  demanding  a  better  and  a  safer  railroad,  and  this 
finds  expression  in  the  requirement  for  the  abolition  of  grade  cross- 
ings, the  elevation  of  tracks,  the  use  of  safety  appliances,  the  installa- 
tion of  block  signals,  the  substitution  of  steel  cars  for  wood  cars,  ^md 
in  a  great  variety  of  other  ways. 

The  economies  just  referred  to,  like  the  reduction  of  grades  and 
the  use  of  larger  equipment,  have  necessitated  large  outlays  of  capital, 
and  upon  this  an  additional  return  must  be  earned. 

Taxes  have  increased  and  are  increasing  more  rapidly  than  the 
value  of  the  property. 

All  these  influ^ices  tend  strongly  toward  higher  freight  rates, 
for  they  not  only  add  to  the  cost  of  operation,  but  they  increase  the 
cost  of  the  plant,  upon  which  a  return  must  be  made. 

The  action  of  these  contending  influences  is  extremely  complex  and 
the  result  can  not  be  affirmed  with  certainty  except  frcHn  actual  expe- 
rience. This  matter  was  considered  by  the  Commission  In  re  South- 
western Rate  Advance  Case^  11  I.  C.  C.  Rep.,  238,  where  we  readied 
the  conclusion  that,  although  wages  had  increased,  a  dollar  invested 
in  labor  moved  a  ton  of  freight  farther  than  under  a  lower  wage  scale. 
Our  general  conclusion  in  that  case  was  that,  on  the  whole,  increases 
in  supplies  and  labor  had  not  increased  the  operating  cost  per  unit  in 
the  territory  covered  by  that  investigation. 

This  was  in  1904.  There  is  nothing  in  the  record  before  us  from 
which  we  can  conclude  with  any  certainty  whether  since  then  the 
cost  per  imit  has  increased  or  decreased.  The  carriers  insist  that  it 
has  increased.  Including  taxes  as  a  part  of  the  expense  of  operation, 
gross  operating  revenues  have  increased  by  a  much  larger  per  cent 
than  operating  income  in  case  of  nearly  all  these  defendants.  Look- 
ing to  the  Baltimore  &  Ohio,  the  Pennsylvania  Railroad,  and  the  New 
York  Central  &  Hudson  River,  we  find  that  in  every  case  the  per- 
centage of  operating  expenses  to  operating  revenues  was  greater  in 
1910  than  in  1904  and  greater  than  the  average  for  the  seven  years. 
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This  would  tend  to  show  that  the  cost  per  unit  had  increased  since 
the  average  receipts  per  ton*mile  upon  these  lines  have  remained 
fairly  constant  Upon  the  other  hand,  the  Pennsylvania  Bailroad 
distinguishes  in  its  accounts  between  the  cost  of  transacting  its 
freight  and  passenger  business  and  states  to  its  stockholders  from 
year  to  year  the  cost  per  ton-mile  of  handling  its  freight  traffic. 
According  to  these  rep<»rts,  the  cost  to  that  company  for  the  calendar 
year  ending  December  31, 1909,  was  lower  than  for  any  other  year  in 
its  whole  history,  with  the  exception  of  1901,  when  it  was  exactly  the 
same.  And  this  result  was  obtained  although  taxes  were  included  in 
1909  and  not  in  1901.  The  inference  from  the  figures  given  by  the 
Pennsylvania  Kailroad  is  thnt  since  1894  the  unit  cost  of  handling 
freight  upon  that  system  has  remained  about  stationary,  fluctuating 
somewhat  in  either  direction  from  year  to  year. 

The  question  for  our  consideration  is.  What  is  likely  to  be  the  result 
of  these  contending  influences  for  the  future  ? 

Beginning  in  1896  the  cost  of  materials  and  supplies  of  all  kinds 
rapidly  advanced  up  to  aboiit  1902,  since  when  there  has  not  been,  on 
the  whole,  much  change.  Supplies  were  somewhat  lower  in  1903 
and  somewhat  higher  in  1907,  but  they  had  fallen  in  1910  to  below 
the  average  for  the  last  five  years.  The  Baltimore  &  Ohio  Railroad 
filed  a  statement  showing  the  unit  cost  of  and  the  total  amount  paid 
for  the  various  supplies  purchased  by  it  in  the  years  1907  and  1910, 
from  which  it  appears  that,  applying  to  the  supplies  actually  pur- 
chased  in  1910  the  prices  of  1907,  the  total  would  have  aggregated 
about  $500,000  above  the  amount  actually  paid  in  1910.  This  does 
not  include  the  item  of  coal,  in  which  there  may  have  been  some 
trifling  advance  upon  that  system,  and  in  which  a  material  advance 
seems  to  have  occurred  upon  some  western  lines. 

It  seems  probable  that  the  price  of  lumber  of  all  kinds,  of  which 
large  quantities  are  used  in  railway  construction  and  operation,  may 
increase  in  the  future,  since  the  supply  itself  is  limited;  but  this 
increase  is  quite  likely  to  be  offset  by  the  introduction  of  changes  in 
the  use  and  the  substitution  of  one  material  for  another.  The  treated 
tie  will  take  the  place  of  the  untreated  tie ;  iron  will  be  used  instead  of 
wood ;  concrete  is  already  being  substituted  for  both  wood  and  iron. 

There  is  also  likely  to  be  some  gradual  advance  in  the  price  of  coal, 
and  this  is,  of  all  items,  the  most  important  to  the  railway.  This 
advance  will  not  be  considerable,  unless  there  should  be  some  general 
increase  in  the  wages  of  mine  workers,  which,  again,  is  hardly  likely 
under  present  ccmditions. 

It  seems  fair  to  assume,  therefore,  that  the  general  cost  to  the 
railroad  of  its  supplies  will  not  be  greater  in  the  immediate  future 
than  it  has  been  in  the  immediate  past. 
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The  same  remark  would  seem  to  apply  to  wages  as  they  stand 
after  the  recent  increases.  Railroad  labw,  certainly  organized  rail- 
road labor,  is  probably  as  well  paid,  and  some  say  b^ter  paid,  than 
labor  of  other  kinds,  upon  the  average.  Railroad  employees  will 
hardly  expect  to  receive  waires  which  exceed  those  paid  to  other 
forms  of  iVbor  for  the  same^e  of  service,  and  thk  Commission 
certainly  could  not  permit  the  charging  of  rates  for  the  purpose  of 
enabling  railroads  to  pay  their  laborers  extravagant  compensation  as 
measured  by  the  general  average  compensation  paid  labor  in  this 
country  as  a  whole. 

It  is  likely,  therefore,  that  the  labor  item  of  these  railroads  will  not 
in  the  immediate  future  much  increase  unless  there  should  be  a  general 
advance  in  all  prices. 

The  demands  of  the  public  will  ccHitinue  to  add  both  to  the  expense 
of  operation  and  to  the  cost  of  the  plant.  Greater  safety  of  opera- 
tion will  be  insisted  upon  and  this  will  require  the  outlay  of  con- 
siderable sums  upon  way  and  structures,  and  also  extensive  changes 
in  equipment,  and  will  still  further  add  to  the  cost  of  operation  itself, 
by  requiring  the  employment  of  additional  men  and  the  use  of  those 
men  under  different  conditions. 

It  is  also  probable  that  taxes  will  continue  to  increase  more  rapidly 
than  the  increase  in  the  value  of  the  property. 

Just  how  much  all  this  will  add  to  the  cost  of  operation  or  to  the 
capital  account  upon  which  earnings  may  be  demanded  can  not  be 
predicted  with  any  degree  of  certainty. 

It  was  said  by  railway  representatives  that  this  increase  in  ex- 
penses can  no  longer  be  offset  by  the  introduction  of  further  econ- 
omies in  the  future  as  in  the  past,  and  it  seems  probable  that  the 
same  sort  of  economies  can  not  be  relied  upon  to  the  same  extent. 
Grades  have  been  already  reduced  and  curves  eliminated,  so  that 
little  remains  to  be  done  upon  our  first-class  railway  systems  in 
that  direction.  Cars  and  engines  are  about  as  large  as  they  profit- 
ably can  be.  An  examination  of  the  statistics  of  the  Pennsylvania 
Railroad,  the  New  York  Central,  and  the  Baltimore  &  Ohio  shows 
that  for  the  last  five  years  there  has  been  but  little  improvement 
in  car  loading  or  train  loading.  The  president  of  the  Baltimore 
&  Ohio  testified  that  his  road  was  not  yet  in  shape  to  handle  its  traffic 
in  the  most  economical  manner  and  that  a  large  sum  of  money  had 
been  appropriated  for  the  purpose,  in  part,  of  bringing  that  property 
up  to  a  higher  state  of  efficiency,  but  it  is  generally  understood  that 
upon  the  New  York  Central  and  the  Pennsylvania  this  work  has 
been  substantially  finished. 

It  was,  however,  earnestly  insisted  by  the  shippers  that  the  rail- 
road might  and  should  find  other  kinds  of  economies  with  which  to 
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make  good  this  increase  in  wages.  Several  pr<nninmt  manufacturers 
testified  that  in  their  business  in  rec^it  years  wages  had  beeu  ad- 
vanced,  but  that  they  had  not  been  able  to  make  corresponding  ad- 
vances in  the  price  of  their  product  and  were  therefore  forced  to 
look  about  for  other  ways  in  which  to  take  up  the  increase  in  the 
cost  of  production.  It  was  claimed  that  by  the  introduction  of  what 
was  termed  ''  scientific  management,"  the  purpose  of  which  was  in 
various  ways  to  make  labor  more  efficient,  at  the  same  time  increas- 
ing the  wage  paid  the  laborer  himself,  much  more  than  the  amount  of 
these  advances  could  be  saved.  One  gentleman,  who  described  these 
methods,  testified  that  they  had  been  introduced  to  some  extent  into 
the  operations  of  railways  with  remarkable  results,  and  that  from  a 
careful  analysis  and  computation  he  was  satisfied  that  not  less  than 
$800,000,000  annually  could  be  saved  by  the  proper  application  of 
these  methods  to  the  business  of  railroading  in  the  United  States. 

It  is  difficult  to  see  exactly  what  application  the  Commission  can 
make  in  this  case  of  this  testimimy.  The  witness  who  apparently  had 
most  to  do  with  originating  and  applying  these  methods  testified  that 
they  were  in  actual  operation  in  not  over  one-tenth  of  1  per  cent  of 
all  the  manufacturing  establishments  of  this  coimtry.  The  system  is 
everywhere  in  an  experimental  stage.  To  some  extent  it  has  been 
tried  and  is  now  being  tried  by  our  railways.  The  representatives 
of  railway  labor  who  appeared  before  us  stated  that  these  methods 
could  not  and  should  not  be  introduced  into  railway  work.  Upon 
this  record  we  can  hardly  find  that  these  methods  could  be  introduced 
into  railroad  operations  to  any  considerable  extent,  much  less  can  we 
determine  the  definite  amount  of  saving  which  could  be  made.  We 
can  not  therefore  find  that  these  defendants  could  make  good  any 
part  of  these  actual  advances  in  wages  by  the  introduction  of  sci- 
entific management. 

No  general  advance  in  rates  should,  however,  be  permitted  until 
carriers  have  exhausted  every  reasonable  effort  toward  economy  in 
their  business.  The  inducement  to  adopt  methods  of  this  kind  which 
necessity  creates  in  private  occupations  does  not  exist  to  the  same  ex- 
tent in  railroad  operations.  We  can  not  escape  the  impression  that 
railroad  operators  have  not  given  to  this  important  subject  the 
attention  which  it  deserves.  An  examination  of  the  statistics  before 
us  shows  the  widest  divergence  in  the  cost  of  doing  the  same 
thing  upon  different  railroads.  It  appears,  for  example,  that  the  cost 
of  maintaining  locomotives  per  train-mile  for  the  year  1910  was  9.22 
cents  upon  the  Baltimore  &  Ohio  as  compared  with  6.15  cents  upon 
the  Boston  &  Maine.  It  is  impossible  to  resist  the  conviction  that 
our  railroads  have  not  in  the  past  given  sufficient  attention  to  these 
details,  and  while  we  can  not  to-day  upon  this  record  find  that  greater 
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economy  can  be  or  ought  to  be  practiced,  railroads  in  the  future  must 
be  prepared  to  explain  these  apparent  differences  in  their  operating 
costs  and  to  show  reasonable  diligence. 

The  railroad  is  a  monopoly.  Its  rates  are  not  made  und^  the 
influence  of  competition.  The  significance  of  this  is  forcibly  illus- 
trated by  what  developed  at  a  recent  hearing  in  Chicago  touching 
grain  rates  by  lake  and  rail  from  Chicago  to  the  seaboard. 

It  is  well  understood  that  package  freight  is  carried  from  the 
seaboard  to  Buffalo  by  rail  and  from  Buffalo  to  Chicago  by  water 
at  a  rail-and-lake  rate.  The  steamers  which  handle  this  business 
from  Buffalo  to  Chicago  are  all  owned  by  the  railroads,  and  the 
rates  for  the  handling  of  this  traffic  are  made  in  exactly  the  same 
way  that  the  rail  rates  are  and  bear  a  certain  relation  to  the  rail 
rates.  Within  the  last  six  years  these  rates  have  been  twice  advanced, 
in  each  case  the  water  carrier  receiving  the  entire  advance,  and  it 
is  now  proposed  to  advance  them  for  the  third  time. 

Grain  moves  in  large  quantities  from  Chicago  to  Buffalo.  While  it 
is  carried  by  these  boat  lines  whidi  handle  the  package  freight  to 
scfme  extent,  it  moves  mainly  by  tramp  vessel  at  rates  which  vary 
from  day  to  day  and  which  are  highly  competitive.  Now,  it  ap- 
peared in  the  investigation  referred  to  that  while  the  rates  upon 
package  freight  upon  the  Lakes  had  been  steadily  advanced,  the  rate 
of  lake  carriage  upon  this  grain  from  Chicago  to  Buffalo  had  within 
the  last  five  years  declined  from  10  to  26  per  cent.  The  vessel  owners 
stated  that  the  equipment  in  which  this  business  was  handled  was 
the  same  now  as  then ;  that  the  wages  paid  their  employees  had  ad- 
vanced, but  that,  owing  to  competition,  it  had  been  found  impossible 
to  increase  the  rate. 

The  transportation  of  this  grain  from  Chicago  to  Buffalo  is  really 
a  part  of  its  through  carriage  to  the  point  of  consumption  beyond 
Buffalo.  It  moves  by  water  up  to  Buffalo  and  by  rail  from  there  to 
destination.  Now,  while  within  recent  years  the  lake  part  of  this 
rate  under  open  competition  has  declined,  the  rail  part  has  increased 
by  nearly  100  per  cent.  Seven  years  ago  the  rate  on  ex-lake  wheat 
from  Buffalo  to  New  York  was  3^  cents  per  bushel.  To-day  it  is 
6^  cents.  This  does  not  show  that  the  lake  rate  on  grain  is  suffi- 
ciently high,  nor  that  the  rail  rate  is  too  high,  nor  is  it  certain  that 
this  intense  competition  finally  redounds  to  the  benefit  of  the  public, 
but  it  does  show  the  wide  difference  between  these  railroad  charges 
before  us  and  competitive  prices. 

The  vice  president  of  a  railroad  company  testified  during  the 
hearing  that  his  company  could  buy  locomotives  of  but  two  concerns; 
that  on  account  of  the  freight  rate,  as  a  practical  matter,  it  could 
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buy  Bessemer  steel  rails  of  only  two  companies ;  that  structural  iron 
of  the  larger  sizes  could  only  be  procured  from  four  or  five  compa- 
nies; and  that  in  the  purchase  of  cars  he  was  confined  to  seven  or 
eight  independent  plants.  It  is  well  imderstood  that  in  recent  years 
the  price  of  structural  steel  in  larger  sizes  and  of  steel  rails  has  been 
uniformly  maintained.  It  is  also  well  understood  that  the  same  men 
who  are  potential  in  the  United  States  Steel  Corporation  and  the 
American  Locomotive  Works  are  influential  in  directing  the  policy 
of  our  railroads. 

Now,  if,  to  use  the  popular  nomenclature,  the  steel  trust  is  to  deter- 
mine the  price  which  shall  be  paid  for  rails  and  for  bridges;  if  the 
locomotive  trust  is  to  determine  the  price  of  engines,  the  car  trust  of 
cars,  and  the  labor  trust  of  labor,  and  if  the  railways  have  only  to 
meet  the  demands  made  by  these  combinations  and  charge  over  to 
the  public  by  an  increase  of  rates  whatever  is  paid,  a  most  unfortunate 
situation  has  developed.  There  is  nothing  in  all  this  which  enables 
us  to  say  that  railways  do  pay  extravagant  prices,  and  if  we  are  satis- 
fied that  present  rates  do  not  yield  an  adequate  return  we  should, 
notwithstanding  these  conditions  of  monopoly,  unhesitatingly  approve 
an  advance,  but  in  view  of  the  monopolistic  character  of  the  business 
we  should  proceed  with  caution. 

Business,  both  freight  and  passenger,  will  continue  to  increase  but 
not  probably  at  the  same  ratio  as  for  the  past  15  years.  Even  if  this 
increase  in  business  does  not  lessen  the  unit  cost  of  operation  it  ought 
to  contribute  to  the  prosperity  of  the  railways,  since  the  cost  of  the 
plant  does  not,  ordinarily,  increase  as  rapidly  as  do  gross  operating 
revenues.  Thus,  the  amount  of  capital  inve^d  in  the  railroads  and 
equipment  of  the  United  States,  as  shown  by  their  capitalization, 
increased  in  10  years,  from  1899  to  1900,  but  41  per  cent,  while  the 
units  of  traffic  increased  81  per  cent  and  grgss  receipts  88  per  cent. 

This  statement  may  be  somewhat  misleading.  Originally,  the 
capital  accounts  of  our  railways  contained  much  which  did  not  repre- 
sent actual  investment,  but  in  the  last  decade  large  amounts  have 
gone  into  our  railways  from  earnings  which  are  not  represented  by 
increased  capital. 

It  should  also  be  noted  that  while  increase  of  business  is  ordinarily 
of  advantage  to  a  railroad  and  should  ordinarily  tend  in  the  direction 
of  lower  rates,  there  may  be,  as  applied  to  individual  railroads, 
possibly  as  applied  to  railroads  in  particular  localities,  an  exception 
to  this  rule.   This  thou^t  may  be  illustrated  by  a  practical  example. 

The  Central  Pacific  Railway  between  Beno,  Nev.,  and  Sacramento, 
CaL,  was  expensive  to  construct.  The  grades  are  extremely  heavy; 
there  are  many  miles  of  costly  snowsheds  and  tunnels,  while  the  track 
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itself  finds  a  precarious  footing  upon  the  sides  of  the  mountains.  To 
double-track  this  road  or  to  provide  any  considerable  amount  of 
additional  track  would  require  a  large  outlay. 

Between  1896  and  1907  the  business  of  the  Southern  Pacific  over 
this  portion  of  the  Central  Pacific,  as  well  as  over  other  parts  of  its 
system,  largely  increased,  but  it  was  said  in  testimony  before  the 
Commission  that  in  1907  the  practical  limit  of  the  road  between  these 
points  had  been  reached  and  that  if  any  considerable  amount  of 
additional  business  was  transacted  it  must  either  be  at  the  expense  of 
economical  management  or  at  an  enormous  cost  to  provide  additional 
tracks.  Assuming  this  to  be  so,  it  is  evident  that  the  Southern  Pacific 
profited  by  increase  of  traffic  up  to  1907 ;  it  is  equally  evident  that  a 
moderate  addition  to  that  traffic  might  be  a  damage  and  not  an 
advantage.' 

Assume,  for  example,  that  the  Southern  Pacific  had  begun  in  1907 
to  double  track  this  piece  of  road  and  had  completed  the  work  in 
1910  at  an  expense  of  $100,000  per  mile.  The  amount  of  traffic 
handled  would  not  have  materially  increased.  The  cost  of  maintain- 
ing the  road  would  be  greater.  The  cost  of  operation  would  perhaps 
be  somewhat  less,  since  the  business  could  be  handled  to  better 
advantage.  The  net  result  would  be  practically  the  same,  but  the 
cost  of  the  plant  would  have  been  increased  by  an  amount  requiring 
on  a  4  per  cent  basis  additional  net  earnings  of  $4,000  per  mile. 
When  it  is  remembered  that  the  average  net  earnings  per  mile  of  the 
railroads  of  the  United  States  for  the  year  1909  were  but  $3,505,  it 
will  be  seen  that  a  considerable  period  must  probably  elapse  before 
this  improvement  would  become  a  profitable  one. 

In  this  illustration  increase  of  business  to  a  certain  point  is 
desirable;  beyond  that  point  it  is  undesirable,  unless  that  increase 
can  continue  to  the  further  point  where  the  additional  track  is 
utilized  to  an  extent  which  justifies  the  expenditure.  It  is  manifest 
that  in  determining  a  reasonable  rate  we  could  not  be  guided  justly 
by  conditions  either  in  1907  or  in  1910. 

There  is  some  reason  to  believe  that  railroads  generally  in  Official 
Classification  territory  were  in  something  the  same  condition  in  the 
year  1907  as  was  tJiis  piece  of  the  Central  Pacific,  according  to  the 
statement  of  its  lessee.  There  had  been  for  some  12  years  a  rapid 
and  ccmstant  development  of  business,  but  the  feeling  had  been 
that  this  increase  could  not  continue.  Railroad  operators  as  a  wh(de 
had  not  felt  justified  in  making  the  outlay  which  would  be  required 
if  the  growth  of  business  was  to  continue.  In  consequence,  the 
fticUities  of  all  kinds  in  that  year  were  inadequate  to  the  traffic 
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The  business  of  1907  was  in  fact  handled  but  not  in  a  way  satisfac- 
tory to  the  public  As  this  Commission  well  understands  from  its 
own  investigations,  transportation  conditions  were  deplorable.  A 
continuance  of  those  conditions  should  not  have  been  and  would  not 
have  been  tolerated.  It  was  the  duty  of  our  railroads  to  provide  at 
once  increased  facilities.  That  should  have  been  done  even  though 
the  traffic  of  1907  was  not  to  be  exceeded. 

Now,  it  would  be  imfair  to  estimate  a  due  net  return  upon  the 
results  of  the  year  1907.  Upon  the  other  hand,  there  may  be  some 
reason  to  suppose  that  the  outlays  made  since  1907  are  greater  than 
would  be  required  in  view  of  the  business  of  that  year.  It  may  be 
that  the  conditions  to-day  more  nearly  represent  the  situation  as  it 
would  have  existed  upon  the  Central  Pacific  in  1910  had  that  road 
been  double-tracked. 

Statements  filed  by  the  Baltimore  &  Ohio,  the  Pennsylvania  Rail- 
road, and  the  New  York  Central  show  that  upon  these  lines  the 
freight  tonnage  and  the  freight  revenues  of  1907  have  never  since 
been  equaled,  yet  the  Pennsylvania  Railroad  expended  between  June 
30,  1907,  and  June  30,  1910,  according  to  its  construction  account, 
$68,000,000;  the  New  York  Central,  $38,000,000;  and  the  Baltimore 
&  Ohio  exceeding  $16,000,000. 

As  a  general  proposition  it  may  not  be  at  all  certain  but  that  in- 
crease of  business  in  densely  populated  sections  may  even  in  the  long 
run  be  a  damage  rather  than  an  advantage,  mainly  by  reason  of  the 
enormous  terminal  expenses  which  are  necessitated  in  caring  for  this 
business.  Within  the  last  seven  years  the  Pennsylvania  Railroad 
has  expended  $100,000,000  in  providing  a  passenger  terminal  in  the 
city  of  New  York,  more  than  the  entire  capitalization  of  the  Pitts- 
burgh, Fort  Wayne  &  Chicago,  over  which  the  greater  part  of  the 
traffic  of  the  Pennsylvania  system  moves  between  Pittsburg  and 
Chicago.  When  its  passenger  improvements  are  completed  in  the 
City  of  New  York  the  New  York  Central  will  have  expended  in  that 
betterment  $82,000,000,  nearly  one-half  the  capitalization  of  that 
magnificent  property,  the  Lake  Shore  &  Michigan  Southern  Railway, 
which  in  the  year  1910  earned  above  its  fixed  charges  a  corporate 
income  exceeding  $16,000,000. 

It  may  be  worthy  of  consideration  just  how  far  these  freight  rates 
can  properly  be  increased  oa  account  of  these  extremely  expensive 
improvements  required  by  the  passenger  service  of  those  lin^. 

During  the  last  15  years  the  net  result  from  all  these  causes  which 
we  have  been  considering,  increased  cost  of  operation,  increased 
wages,  the  public  demand  for  a  better  railroad,  increase  of  traffic, 
and  economies  in  the  handling  of  that  traffic,  has  been  very  greatly 
to  the  benefit  of  the  railroads.    The  improvement  was  especially 
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marked  up  to  1900,  but  since  then,  while  the  year  ending  June  80, 
1908,  was  a  poor  one,  and  that  ending  June  30,  1909,  not  up  to  the 
average,  there  has,  on  the  whole,  been  a  steady  advance,  so  that  the 
year  1910  saw  the  highest  point  in  net  railroad  earnings,  estimated 
upon  any  basis.  There  has,  however,  entered  into  this  result, 
as  a  most  important  factor  which  must  not  for  a  moment  be  lost 
sight  of  by  one  who  would  correctly  forecast  the  future,  an  increase 
in  the  rates  of  transportation.  These  increases  have  mostly  occurred 
since  the  year  1899,  and  have  arisen  in  several  ways. 

In  1896  the  payment  of  rebates  upon  competitive  traffic  was  almost 
universal.  The  effect  of  this  upon  net  revenues  was  fully  appreciated 
by  intelligent  railroad  operators,  and  many  attempts  were  made  to 
stop  the  practice  and  secure  a  maintenance  of  the  published  tariff. 
Beginning  about  1900  these  efforts  bore  fruit  in  certain  quarters  and 
the  rebate  gradually  disappeared,  being  finally  in  main  eliminated 
by  the  Hepburn  amendment  of  1906. 

It  is  impossible  to  say  how  much  has  been  added  to  the  net  receipts 
of  the  railroads  from  this  cause,  but  the  amount  is  great  Upon 
certain  kinds  of  traffic  in  Official  Classification  territory  this  has  been 
particularly  true.  We  know  from  the  investigations  of  the  Com- 
mission that  the  Pennsylvania  system  and  the  New  York  Central 
bought  a  large  interest  in  the  stocks  of  the  Baltimore  &  Ohio,  the 
Norfolk  &  Western,  and  the  Chesapeake  &  Ohio  for  the  purpose  of 
acquiring  such  an  influence  in  the  management  of  those  companies 
as  would  enable  them  to  compel  an  observance  of  the  published  tariff. 
We  know  that  this  result  did  transpire  and  that  millions  of  dollars 
annually  were  saved  by  this  alone. 

Within  the  last  few  years  a  great  many  concessions  which  competi- 
tion had  forced  in  the  way  of  special  privileges  have  been  withdrawn 
or  are  now  charged  for.  In  former  days  free  storage  was  accorded; 
demurrage  rules  were  but  little  enforced ;  traffic  was  held  indefinitely 
for  reconsignment ;  reconsignment  was  permitted  without  charge; 
switching  was  absorbed;  free  cartage  was  accorded,  etc  To-day 
storage  and  demurrage  charges  are  rigidly  enforced;  in  s(Hne  places 
track  storage  charges  have  been  established;  the  privilege  of  free 
reconsignment  has  been  much  curtailed.  The  same  process  has  gone 
on  in  reference  to  numbers  of  similar  concessions,  and  this,  while  but 
little  in  the  individual  case,  has  amoimted  to  much  in  the  aggregate. 

The  tariff  rates  themselves  have  been  in  many  cases  advanced. 

•This  has  be^n  true  of  the  rates  upon  soft  coal  &om  the  mines  to 

tidewater.    It  has  been  true  of  rates  upon  grain  and  grain  products 

from  Central  Freight  Association  territory  and  upon  ex-lake  grain, 

as  well  as  upon  many  of  the  coarser  commodities.    The  tonnage  of 

these  articles  is  enormous  and  the  resulting  increase  in  revenue  must 

have  been  considerable. 

20  L  0.  C.  Bep. 


ADVANCES  IN  RATES — ^EASTERN  CASE.  285 

While  the  gross  amount  of  the  increase  resulting  from  all  these 
sources  can  not  be  definitely  known,  it  is  indicated  in  Official  Classifi- 
cation  territory  by  the  advance  in  the  rate  per  ton-mUe.  The  average 
per  ton-mile  rate  of  the  Pennsylvania  in  1900  was  5.04  mills;  in 
1910,  5.80  mills;  of  the  Baltimore  &  Ohio,  in  1900,  4.56  mills;  in 
1910,  6.77  mills;  of  the  New  York  Central,  in  1900,  5.68  mills;  in 
1910,  6.25  mills. 

This  increase  in  the  ton-mile  rates  as  applied  to  the  number  of 
ton-miles  handled  in  1910  would  have  amounted,  in  roimd  numbers, 
upon  tJie  Pennsylvania  to  $15,600,000;  upon  the  Baltimore  &  Ohio 
to  $14,550,000,  and  upon  the  New  York  Central  to  $6,099,000.  These 
figures  do  not  exactly  represent  the  value  of  these  increases,  but 
where  the  comparison  is  upon  the  same  system  they  are  roughly  cor- 
rect, since  the  character  of  the  traffic  does  not  change  greatly  from 
year  to  year. 

In  the  future  no  increase  in  revenue  can  be  hoped  for  from  a  more 
thorough  maintenance  of  the  published  rate,  since  that  rate  is  now 
maintained.  Something,  but  not  much,  will  be  gained  by  charging 
for  privileges  not  charged  for  in  the  past.  In  the  main,  whatever 
advance  occurs  in  the  rate  must  be  by  an  increase  in  the  published 
tariflf. 
To  recapitulate: 

The  cost  of  supplies  will  not  much  advance. 

Wages  will  not  much  increase. 

The  demands  of  the  public  will  continue  to  grow. 

Traffic  will  increase,  but  the  same  advantage  may  not  accrue 

to  carriers  in  this  territory  in  the  future  as  in  the  past. 
Something  should  be  expected  from  the  introduction  of  addi- 
tional economies,  but  perhaps  not  to  the  same  extent  as  in 
the  past. 
During  the  last  11  years  the  rate  has  advanced.    Should  it  further 
advance,  which  now  means.  Should  the  published  tariff  be  advanced  ? 
In  answering  this  question  with  respect  to  the  three  systems  selected 
as  typical,  we  should  inquire : 

What  were  the  net  revenues  for  the  year  1910  ? 

What  would  those  revenues  have  been  had  the  present  wage 

scale  been  applied  to  the  operations  of  that  year? 
Would  the  revenues  resulting  from  the  application  of  the 
present  wage  scale  to  the  operations  of  the  year  1910  have 
been  sufficient  for  that  year? 
Will  the  revenues  which  would  have  resulted  in  1910  from  the 
application  of  the  higher  wage  scale  be  likely  to  increase  or 
decrease  in  the  future,  and  if  sufficient  in  1910  will  they  con- 
tinue to  be  adequate? 

20LC.G.Rep. 


286  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

In  the  prosecution  of  these  inquiries  we  may  first  take  the  southern- 
most of  these  systems,  the  Baltimore  &  Ohio. 

THE   BALTIMORE    <&   OHIO    RAILROAD. 

The  operations  of  this  company  for  the  purposes  of  the  present 
examination  date  from  the  year  1899  when,  after  a  receivership  of 
some  years,  the  property  was  restored  to  its  owners.  The  operations 
for  the  year  1899  are  not  fairly  indicative  of  the  capadty  of  the 
system  and  may  be  disregarded. 

This  company  has  owned  substantially  all  the  mileage  which  it 
operates.  Beginning  with  the  year  1901  that  mileage,  single  tra(&, 
was  3,192  miles,  which  had  increased  in  1910  to  4,333  miles.  Perhaps 
the  fairest  comparison  is  obtained  by  taking  all  tracks,  including  sec- 
ond and  third  and  switch  tracks.  So  computing,  the  road  had  in 
1901  a  mileage  of  5,466  miles,  which  had  increased  in  1910  to  8^215 
miles.  This  shows  an  increase  of  36  per  cent  in  single-track  mileage 
and  50  per  cent  in  all  tracks.  Ordinarily,  railroad  systems  increase 
by  taking  on  outlying  roads  upon  which  the  density  of  traffic  is  less 
than  upon  the  parent  stem,  so  that  the  result  is  rather  to  decrease  than 
to  increase  all-track  mileage  in  proportion  to  the  single  track.  The 
figures  in  case  of  the  Baltimore  &  Ohio  would  indicate  that  the  sys- 
tem had  in  the  10  years  embraced  been  greatly  improved  by  the  con- 
struction of  additional  main  line  tracks  and  of  additional  switch 
tracks. 

The  cost  of  construction  as  given  by  the  books  of  this  company 
is  not  probably  of  much  significance.  The  system  is  made  up  of  a 
great  number  of  smaller  properties  constructed  as  independent  lines. 
According  to  our  understanding,  the  cost  of  construction,  as  shown 
by  the  books  of  the  Baltimore  &  Ohio,  is  simply  an  aggregate  of  that 
shown  by  the  books  of  these  subsidiary  companies  and  under  the 
circumstances  could  hardly  represent  the  actual  fact. 

There  is  also  some  manifest  error  in  the  amount  given  for  the 
year  1910,  since  that  item  declines  from  $406,000,000  in  1909.  to 
$281,000,000  in  1910,  while  the  capitalization  of  the  company  in- 
creases $86,000,000  in  the  meantime. 

Taking  the  figures  for  what  they  are  worth,  we  find  the  cost  of 
construction  in  1901  to  be  $267,000,000,  which  had  increased  in  1909 
to  $406,000,000.  Stated  for  single-track  mileage,  this  would  be 
$83,724  per  mile  in  1901  and  $102,747  per  mile  in  1909.  Perhaps  the 
fairer  statement  is  in  terms  of  all-track  mileage,  which  would  give 
$48,897  in  1901  and  $55^0  in  1909. 

The  total  capitalization  of  the  company  in  1901  was  $306,000,000, 
which  had  increased  in  1910  to  $565,000,000.  Stated  in  terms  of 
single-track  mileage,  this  would  be  $96,813  per  mile  in  1901  and 
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$130,410  per  mile  in  1910,  or  in  all-track  mileage  $55,956  in  1901  and 
$68,788  in  1910. 

At  the  outset  this  capitalization  was  made  up  of  $202,000/XX) 
funded  debt  and  $104,000,000  capital  stock.  In  1910  the  funded 
debt  had  increased  to  $353,000,000  and  the  capital  stock  to 
$212,000,000. 

It  should  be  stated  that  the  funded  indebtedness  above  given  is 
taken  from  the  return  of  the  Baltimore  &  Ohio  Bailroad  to  this 
Conmiission,  but  is  somewhat  in  excess  of  the  same  figures  given  in 
the  brief  filed  by  that  company. 

The  total  operating  revenues  were  $47,000,000  in  1901  and 
$90,000,000  in  1910,  an  increase  of  more  than  ^3,000,000.  Stated 
in  all-tra(^  mileage,  the  increase  would  be  from  $8,547  per  mile  to 
$10,728. 

The  operating  income  for  1901  was  $15,000,000,  and  this  had  in- 
creased in  1910  to  $24,000,000..  Stated  in  all-track  mileage  this 
would  give  $2,774  per  mile  in  1901  and  $2,915  in  1910. 

Stated  in  percentages  these  increases  are : 

Percent 

In  total  operating  revenues 91.4 

In  total  operating  income 60. 2 

Income  per  single-track  mUe 16. 2 

Income  per  aU-track  mile 5. 1 

From  these  figures  it  will  be  seen  that  during  the  decade  operating 
revenues  have  increased  more  in  proportion  than  net  revenues. 

To  this  operating  income  certain  additions  from  rents  and  stocks 
and  bonds  owned  were  made  amounting  to  $857,000  in  1901  and 
$4,000,000  in  1910,  and  total  deductions  in  the  way  of  rents  and  inter- 
est upon  the  funded  and  floating  debt  amounting  to  $8,000,000  in 
1901  and  $12,000,000  in  1910,  leaving,  after  the  payment  of  operating 
expenses,  taxes,  and  all  fixed  charges,  a  corporate  income  for  the  year 
1901  of  $7,805,000  and  for  the  year  1910  of  $16,256,000,  which 
amounted  in  1901  to  7.48  per  cent  upon  its  capital  stock  outstanding 
and  in  1910  to  7.66  per  cent,  and  these  percentages  are  just  about 
the  average  for  the  entire  10-year  period. 

The  fact  that  the  corporate  income  was  as  large  in  proportion  to 
outstanding  capital  stock  in  1910  as  in  1901,  although  net  income 
had  not  increased  as  rapidly  in  proportion  as  gross  income,  is  ac- 
counted for  by  the  further  fact  that  the  fixed  charges  of  the  company, 
including  rents  and  interest  upon  its  funded  debt,  had  not  increased 
in  the  same  ratio  with  operating  expenses.  It  would  further  ap- 
pear to  be  true,  although  in  the  confused  state  of  the  returns  of  this 
company  it  can  not  be  affirmed  with  certainty,  that  gross  income  had 
increased  during  the  10  years  by  a  larger  per  cent  than  the  total  in- 
crease of  capitalization. 
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The  prefer^d  stock  of  this  company  is  4  per  cent,  noncumulative, 
and  this  dividend  has  been  paid  regularly  since  the  reorganization  in 
1899,  leaving,  after  the  payment  of  the  same,  a  large  amount  avail- 
able for  dividends  upon  common  stock  or  the  improvement  of  the 
property.  This  preferred  stock  has  sold  at  about  $90  per  share, 
yielding  approximately  ^  per  cent. 

The  conmion  stock  sold  in  the  year  1899  for  about  $54.  This  price 
had  risen  to  $98  in  1901,  and  it  has  since  sold,  according  to  the  mar- 
ket, at  from  $85  to  $114.    It  now  stands  at  about  $107. 

There  is  nothing  before  us  to  show  the  terms  of  the  reorganization* 
There  was  no  foreclosure  sale,  and  whatever  was  done  in  the  way  of 
changing  or  scaling  securities  was  by  agreement.  It  does  not  appear 
what  the  $152,000,000  of  common  stock  actually  represents,  nor  what 
it  cost  the  owners  of  that  stock,  by  the  terms  of  the  reorganization. 
The  capital  account  materially  exceeds  the  cost  of  production,  as 
shown  by  the  books  of  the  company,  and  the  per  mile  capitalization 
strikes  us  as  rather  high. 

We  express,  however,  no  opinion  as  to  the  relation  between  the 
value  and  the  capitalization  of  this  property.  We  accept  for  the 
purposes  of  this  investigation  that  capital  account  as  we  find  it,  and 
certainly  the  stockholders  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany can  not  claim  upon  this  record  that  this  property  should  be 
allowed  to  make  earnings  in  excess  of  what  would  yield  a  fair  return 
upon  that  basis. 

It  should  be  noted  that  the  dividend  upon  the  preferred  stock, 
$69,000,000,  is  virtually  a  fixed  charge  and  ought  not  properly  to  be 
accoimted  as  part  of  the  dividends  paid.  To  every  practical  intent 
it  is  a  portion  of  the  underlying  liability  which  must  be  taken  care 
of  before  the  common  stock  receives  any  return. 

This  company  has  in  the  last  11  years  paid  the  interest  upon  its 
funded  debt,  the  dividend  of  4  per  cent  upon  its  preferred  stock,  and 
the  following  dividends  upon  its  common  stock : 


Year. 

Per  cent. 

Year. 

Percent. 

1900 

4 

1906 

5} 

1901 

2 

1907 

6 

1902 

4 

1908 

6 

1903 

4 

1909 

6 

1904 

4 

1910 

6 

1906 

4h 

In  addition  to  this  it  has  invested  in  the  improvement  of  the 
property  from  earnings  over  $34,000,000. 

If  this  company  is  to  preserve  its  financial  integrity  upon  the  basis 
of  its  present  capitalization  and  maintain  its  credit,  it  is  probable  that 
it  must  be  allowed  to  earn  a  sufiicient  amount  to  pay  its  interest,  its 
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preferred  dividends,  a  dividend  upon  its  common  stock,  and  have 
remaining  a  substantial  surplus.  The  credit  of  the  company  can  not 
be  maintained  for  year  after  year  upon  any  other  basis.  We  are  of 
opinion  that  the  sum  remaining  after  the  payment  of  fixed  charges, 
including  as  a  fixed  charge  the  dividend  upon  the  preferred  stock, 
should  be  equivalent  to  between  7  and  8  per  .cent  upon  the  common 
stock.  It  should  have  sufficient  earnings  so  that  it  may  pay  a  divi- 
dend of  5  per  cent  upon  its  common  stock  and  carry  2^  per  cent  to 
surplus  or  pay  6  per  cent  upon  its  c(»nmon  stock  and  carry  1^  per 
cent  to  surplus.  This  is  upon  the  assumption  that  the  capitalization 
does  not  exceed  its  actual  value. 

Assuming  that  the  Baltimore  &  Ohio  may  properly  earn  7^  per 
cent  upon  its  conmion  stock  after  the  payment  of  fixed  charges  and 
taxes,  can  it  do  that  upon  the  rates  now  in  effect  ? 

For  the  year  ending  Jime  30,  1910,  the  corporate  income  of  this 
c(»npany  after  the  payment  of  operating  expenses,  taxes,  inter- 
est upon  the  funded  debt,  was  $16,256,000.  The  dividend  upon 
its  preferred  stock  was  $2,360,000,  leaving  applicable  to  dividends 
upon  the  common  stock  or  surplus  $13,896,000. 

This  company  estimates  that  the  increase  of  wages  would  have 
added  to  its  pay  roll  for  the  year  1909  $2,000,000.  The  business  for 
the  year  1910  exceeded  that  for  the  year  1909  and  the  increase  in 
wages  would  therefore  be  more  than  $2,000,000,  but,  upon  the  other 
hand,  the  operations  of  1910  involved  three  months  during  which 
the  higher  wages  were  actually  in  effect.  It  seems  reasonable  to 
suppose  that  had  the  increased  scale  of  wages  been  in  force  during 
the  entire  fiscal  year  ending  June  30,  1910,  the  operating  expenses 
would  have  been  increased  by  not  to  exceed  $2,000,000,  and  therefore 
that  there  would  have  been  left  from  the  operations  of  that  year 
$11,896,000  applicable  to  the  c(»nmon  stock. 

A  dividend  of  6  per  cent  upon  the  common  stock  is  $9,120,000;  a 
dividend  of  6  per  cent,  $7,600,000.  Had,  therefore,  the  increased 
scale  of  wag^  been  in  effect  during  this  year  the  Baltimore  &  Ohio 
might  have  paid  upon  its  common  stock  a  dividend  of  6  per  cent,  car- 
rying to  surplus  $2,776,000,  or  it  might  have  declared  a  dividend  of 
6  per  cent  and  carried  to  surplus  $4,296,000.  In  our  judgment,  these 
net  earnings  would  be  extremely  liberal  to  that  property  considering 
its  present  capital  account  and  its  past  history. 

It  is  claimed,  however,  that  the  year  1910  was  abnormal  and  can 
not  be  taken  as  the  measure  of  future  years,  and  two  reasons  f(H*  this 
are  urged  by  the  Baltimore  &  Ohio.  First,  it  is  said  that  the  cost 
of  operation  in  proportion  to  gross  inccMne  will  be  greater  in  years  to 
come  than  it  was  this  year,  and,  second,  that  the  company  has  added 
to  its  capital  account  by  the  issue  in  May,  1910,  of  $40,000,000  of 
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notes  bearing  interest  at  4^  per  cent,  which  must  speedily  become  a 
fixed  charge  upon  the  property  and  which  will  in  the  near  future 
increase  its  fixed  charges  by  $1,800,000  annually. 

If  the  business  of  subsequent  years  is  the  same  as  in  1910,  there 
will  be  an  increase  in  operating  expenses  of  at  least,  and  perhaps 
somewhat  in  excess  of,  $2,000,000  owing  to  increased  wages,  but  this 
increase  has  been  allowed  for  in  the  figures  above  given,  and  just  why 
should  there  be  or  just  why  is  it  probable  that  there  will  be  any 
increase  beyond  that? 

We  have  prepared  the  figures  showing  the  expense  per  mile  run  of 
maintaining  the  various  kinds  of  equipment,  and  we  find  that  the 
expense  for  the  year  1910  is,  in  6ase  of  locomotives,  upon  the  Balti- 
more &  Ohio,  higher  than  for  any  other  year  in  the  preceding 
10  years,  and  much  above  the  average ;  that  for  passenger-train  cars 
it  is  substantially  the  average;  and  that  for  freight-train  cars  it  is 
substantially  above  the  average  and  higher  than  any  year  with  one 
exception  in  the  ten. 

Looking  to  cost  of  maintenance,  we  find  that  renewal  of  rails  per 
train-mile  in  1910  was  above  the  average  for  the  10-year  period  and 
above  any  year  in  the  period  with  three  exceptions ;  that  the  cost  of 
ties  was  much  above  the  average  for  the  period  and  above  any  year 
with  a  single  exception;  that  renewals  of  ties  exceeded  the  average 
and  exceeded  any  year  with  two  exceptions ;  that  the  cost  of  renewal 
of  bridges  and  culverts  was  above  the  average  and  above  any  single 
year  with  one  excepticm. 

Now,  in  view  of  these  facts  is  it  reasonable  to  suppose  that  in  the 
immediate  future  the  cost  of  operation,  all  other  things  remaining 
equal,  will  substantially  increase? 

The  ratio  of  operating  expenses  to  operating  revenues  upon  this 
system  has  steadily  increased  during  the  last  10  years,  but  the  causes 
which  have  operated  to  work  this  increase  will  not  be  effective,  cer- 
tainly to  the  same  extent,  in  the  future.  The  public  demand  for  a 
higher  standard  of  railroading  will  tend  to  increase  operating  cost, 
BXid  it  may  be  that  new  economies  can  not  be  found  which  will  alto- 
gether offset  this  demand.  It  is  not,  therefore,  improbable  that  the 
ratio  of  operating  expenses  to  total  operating  revenues  may  slightly 
advance  as  time  goes  on,  but  there  is  no  apparent  reason  why,  for  the 
next  few  years,  this  ratio  upon  this  system  should  exceed  that  of  1910 
except  in  so  far  as  the  increase  of  wages  will  affect  it. 

It  is  urged  that  the  seven  months  beginning  April  1, 1910,  do  not 
show  as  favorable  net  results  as  the  corresponding  period  in  1909, 
after  all  allowance  has  been  made  for  increase  of  wages,  but  if  an  ex- 
amination of  the  figures  presented  in  this  proceeding  demonstrates 
anything  it  is  that  no  reliable  inference  can  be  drawn  even  from  a 
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single  year,  much  less  from  only  a  few  months.  The  average  per 
cent  of  operating  expenses  to  operating  revenues  in  case  of  this  com- 
pany for  the  entire  10-year  period  was  66.84;  for  the  first  5  years, 
64.54 ;  for  the  last  5  years,  68.56 ;  for  the  year  1910,  70.09.  Consider- 
ing the  nature  of  the  traffic  handled  by  this  company,  it  does  not 
seem  probable  that  the  figure  for  1910  will  be  much  exceeded  in  the 
near  future  except  as  affected  by  the  wage  increase. 

The  Baltimore  &  Ohio  Company  has  issued  its  notes  for  $40,000,000, 
bearing  interest  at  4J  per  cent,  and  when  this  money  is  expended  the 
interest  charge  will  be  increased  by  $1,800,000  annually.  Is  this  a 
reason  why  at  this  time  these  rates  should  be  advanced  ? 

We  have  already  noted  that  the  number  of  tons  of  freight  handled 
by  the  Baltimore  &  Ohio  and  the  amount  received  for  that  service  in 
1907  was  greater  than  in  any  subsequent  year.  Between  June  30, 
1907,  and  June  30,  1910,  that  company  spent  apparently  about 
$20,000,000  upon  its  property.  When  this  additional  $40,000,000  has 
been  expended  it  will  have  laid  out  $60,000,000,  which  is  about  one- 
seventh  of  its  cost  of  construction  as  shown  in  the  year  1907.  This 
additional  outlay  is  intended  to  enable  that  company  to  handle  its 
business  more  economically,  and  thereby  increase  its  revenue,  and, 
further,  to  take  care  of  additional  business  which  is  certain  to  come 
to  it.  The  net  revenues  of  the  company  will  be  increased  by  both 
these  causes,  although  that  increase  may  not  come  the  same  year  that 
the  money  is  expended,  and  the  interest  does  become  a  fixed  charge 
from  the  first  We  were  told  that  one  purpose  in  creating  a  surplus 
was  to  take  care  of  situations  of  this  character,  and  to  that  claim  we 
have  assented.  The  Baltimore  &  Ohio  in  the  last  11  years  has  carried 
to  surplus  over  $22,000,000.  Why  should  not  this  surplus  take  care, 
for  the  time  being,  of  this  outlay.  That  is  the  purpose  of  a  surplus, 
and  the  Baltimore  &  Ohio  has  an  adequate  surplus  to  that  end. 

Let  it  be  carefully  noted  that  this  company  in  the  year  1910  after 
allowing  for  the  wage  increase  might  have  paid  a  dividend  of  5  per 
cent  upon  its  common  stock,  the  interest  on  this  new  obligation  of 
$40,000,000,  and  still  had  remaining  nearly  $2,500,000  surplus. 

Should  the  cost  of  operation  continue  to  increase  this  company 
may  find  it  necessary  in  the  future  to  make  a  general  advance  in  its 
rates  in  order  to  maintain  its  credit  upon  the  basis  of  its  present  capi- 
talization, but  this  record  does  not  contain  any  satisfactory  evidence 
that  this  is  now  necessary. 

THE  PENNSYLVANIA   RAILBOAD  COMPANY. 

The  Pennsylvania  Railroad  Company  in  1901  operated  3,766  miles, 
single  track,  as  compared  with  3,970  miles  in  1910.  During  the  same 
period  its  all-track  mileage  had  risen  from  7,637  to  9,876,  from  which 
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it  appears  that  there  was  an  increase  of  but  6  per  cent  in  its  operated 
single-track  mileage,  while  its  all-track  mileage  increased  29  per  cent, 
showing  an  extensive  development  of  the  system. 

In  1901  the  funded  debt  was  $98,000,000;  in  1910,  $293,000,000. 
Its  capital  stock  in  1901  was  $152,000,000 ;  in  1910,  $413,000,000.  The 
mileage  owned  in  1901  was  but  567  miles,  which  had  increased  in 
1910  to  2,123  miles,  and  while  we  have  been  furnished  with  no  detail 
as  to  the  financial  operations  of  this  company  during  the  decade,  it 
would  seem  probable  that  a  large  part  of  this  increase  in  capitaliza- 
tion was  due  to  a  change  in  the  manner  by  which  the  properties 
making  up  its  mileage  were  controlled. 

Operating  revenues  were  $95,000,000  in  1901,  and  $166,000,000  in 
1910,  an  increase  of  74.4  per  cent,  while  net  revenues  during  the  same 
period  mcreased  from  $33,000,000  to  $44,000,000,  only  about  33  per 
cent 

The  president  of  the  company  testifi^ed  that  since  1887  tills  com- 
pany had  expended  upon  its  property  from  its  earnings  $262,000,000, 
and  that  during  the  last  10  years  these  expenditures  had  been  ap- 
proximately $110,000,000.  The  company  has  recently  provided  pas- 
senger terminal  facilities  in  New  York  City  at  the  expense  of  some- 
thing over  $100,000,000;  but  we  do  not  understand  that  any  consid- 
erable part  of  the  above  expenditures  from  income  has  gone  into  this 
item.  During  this  time  dividends  averaging  at  least  6  per  cent  per 
annum  have  been  paid.  The  annual  average  market  price  of  this 
stock  has  been  from  153  to  119  per  cent  of  par.  It  is  plain  that  in  the 
past  the  returns  to  this  property  from  the  rates  in  effect  have  been 
munificent,  but  it  is  said  that  in  view  of  the  constantly  diminishing 
ratio  between  gross  and  net  operating  revenue  and  of  the  large  in- 
creases in  operating  expenses  due  to  these  wage  increases  the  surplus 
of  even  the  Pennsylvania  Railroad  Company  will  become  a  vanishing 
quantity. 

The  operating  income  of  the  Pennsylvania  Railroad  C<xnpany  for 
the  year  1910  was  $44,000,000.  Its  rents  and  interest  aggregated 
about  $21,000,000,  leaving  available  to  dividends  and  surplus  from 
that  source  $23,000,000.  Dividends  declared  during  that  year 
amounted  to  nearly  $22,000,000,  and  a  6  per  cent  dividend  upon  the 
total  amount  of  stock  outstanding  June  30,  1910,  would  be  almost 
$25,000,000.  It  would  appear  therefore  that,  having  regard  only  to 
the  income  of  this  company  from  the  operation  of  its  property,  no 
further  increase  in  operating  expenses  could  be  made  without  impair- 
ing its  dividend-paying  capacity. 

But  the  Pennsylvania  Railroad  Company  is  not  merely  a  railroad 
operator — ^it  is  a  great  stockholding  corporation.  It  holds,  for  exam- 
ple, the  entire  capital  stock  of  the  Pennsylvania  Company,  which 
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controls  the  Pennsylvania  lines  west  of  Pittsburg,  that  stock  now 
being  $80,000,000.  The  total  amount  of  its  holdings  of  securities 
outside  of  those  held  in  sinking  and  other  funds,  according  to  its 
report  to  this  Commission  for  the  year  ending  June  30, 1910,  amounted 
to  a  par  value  of  $352,933,730.  Upon  these  various  securities  and 
from  other  sources  it  had  during  the  year  1910  an  income  of  sub- 
stantially $17,000,000.  Presumably  its  capitalization  must  to  a  con- 
siderable extent  have  been  created  for  the  purpose  of  acquiring  these 
stocks  and  bonds,  and  since  no  detail  is  furnished  us  showing  to 
what  extent  the  capitalization  does  represent  the  railroad  property 
and  to  what  extent  the  other  properties  of  this  company,  it  is  fair 
to  consider  in  this  connection  its  income  from  all  sources  in  consid- 
ering its  ability  to  pay  dividends  upon  its  stock. 

So  considered,  it  appears  that  during  the  year  1910  there  was 
approximately  $18,000,000  remaining  after  the  pajrment  of  taxes, 
rents,  interest,  and  dividends. 

The  Pennsylvania  Railroad  shows  that  the  wage  increase  upon  its 
lines  east  of  Pittsburg  would  have  amounted,  as  applied  to  its  pay 
roll  of  1909,  to  about  $7,000,000.  The  business  handled  in  1910  was 
greater  than  1909,  but  there  were  included  in  the  operations  of  that 
year  three  months  in  which  the  higher  wage  scale  was  in  effect  It 
is  probable,  therefore,  that  this  company  could  have  paid  the  higher 
wages  in  the  year  1910  and  still  have  had  remaining,  after  the  pay- 
ment of  its  dividends  and  all  fixed  charges,  a  surplus  of  at  least 
$11,000,000. 

It  is  not  claimed  that  this  amount  is  insufficient,  but  we  are  referred 
to  the  actual  results  during  the  first  seven  months  following  April  1, 
1910,  the  date  of  the  wage  increase,  as  proving  that  the  decline  in 
net  will  be  much  greater  than  that  above  indicated.  These  figures 
show  an  increase  in  gross  of  approximately  $7,000,000  for  the  seven 
months  and  a  decrease  in  net  of  ab<nit  $5,000,000.  Projected 
over  the  entire  year,  this  would  foreshadow  an  increase  in  operating 
revenues  of  about  $12,000,000  and  a  decrease  in  net  revenues  of  over 
$9,000,000.  This,  together  with  the  increased  dividend  and  interest 
charges  for  the  year  1910,  would  reduce  the  surplus  of  that  company 
to  not  much  exceeding  $5,000,000. 

Without  expressing  any  opinion  as  to  whether  this  company  might 
or  might  not  well  expect  to  show  a  surplus  in  excess  of  this  amount 
it  should  be  repeated  that  no  definite  conclusion  can  be  drawn  from 
the  results  of  a  single  seven  months.  An  examination  in  case  of  this 
company  of  the  expenses  of  operation  during  the  last  10  years  upon 
the  train-mile  basis  shows  that  those  expenses  for  the  year  1910  were 
generally  much  above  the  average,  usually  above  the  highest  year  in 
the  entire  decade.    While  this  indicates  that  the  expenses  of  opera- 
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tion  of  this  company  are  continually  increasing,  it  also  indicates  that 
those  of  1910  were  not  below  normal. 

While  it  may  be  true  that  in  the  future,  as  in  the  past,  the  ratio  of 
operating  expenses  to  gross  income  will  somewhat  increase,  there  is 
nothing  to  accoimt  for  any  such  increase  as  appears  in  these  seven 
months,  and  we  should  not  be  justified  in  assuming  that  this  increase 
will  continue  until  actual  experience  has  demonstrated  that  fact. 

The  average  operating  ratio  of  this  company  for  the  10-year 
period  was  68.87;  for  the  first  5  years  of  that  period,  67.02;  for  the 
second  5  years,  70.24;  for  the  year  1910,  70.62.  The  recent  wage 
increase  will  add  to  this  percentage,  but  except  as  aflfected  by  that 
factor  no  reason  is  apparent  why  in  the  immediate  future  the  ratio 
should  exceed  that  of  the  immediate  past 

Nor,  in  view  of  the  munificent  earnings  of  this  company  in  the  past, 
and  in  view  of  the  fact  that  its  earnings  upon  any  basis  of  computa- 
tion must  still  continue  substantially  above  its  dividends  and  interest 
requirements,  is  there  any  hardship  in  asking  that  these  rate  increases 
be  deferred  until  their  necessity  has  been  shown. 

The  Pennsylvania  lines  west  of  Pittsburg  are  financed  and  con- 
trolled through  the  Pennsylvania  Company.  There  are  two  main 
lines  between  Pittsburg  and  Chicago,  the  Pittsburg,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway,  ordinarily  known  as  the  Pan  Handle,  and 
the  Pittsburg,  Fort  Wayne^  &  Chicago,  usually  designated  as  the  Fort 
Wayne  route.  The  Pittsburg,  Cincinnati,  Chicago  &  St.  Liouis  Com- 
pany operates  its  own  lines ;  the  Pittsburg,  Fort  Wayne  &  Chicago  is 
operated  in  connection  with  other  railroads  by  the  Pennsylvania 
Company. 

THE  PENNSYLVANIA  COMPANY. 

The  Pennsylvania  Ccwnpany  operates  1,416  miles  of  railway.  Its 
operating  revenues  for  the  year  1910  were  $54,000,000 ;  its  net  operat- 
ing income,  after  the  deduction  of  taxes,  $17,000,000,  which  would 
be  equivalent  to  $11,848  per  mile  upon  its  single-track  mileage  and 
$4,623  upcm  its  all-track  mileage.  These  results  are  extremely  favor- 
able as  compared  with  similar  earnings  in  case  of  other  roads  simi- 
larly situated. 

The  Pennsylvania  Company  is  a  stockholding  as  well  as  an  oper- 
ating corporation.  According  to  its  report  for  the  year  1910  it  owned 
stocks  in  railway  companies  aggregating  $207,000,000,  and  railway 
bonds  or  other  obligations  amounting  to  $47,000,000.  From  these 
sources  and  from  other  outside  operations  it  derived  an  income  ex- 
ceeding $13,000,000  during  this  year. 

The  capital  stock  of  the  company  is  now  $80,000,000;  its  funded 
debt,  $136,000,000.  There  is  no  way  of  determining  what  portion  of 
its  indebtedness  or  its  stock  was  issued  on  account  of  the  properties 
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which  it  owns,  and  therefore  we  are  obliged  to  examine  its  entire 
corporate  transactions. 

So  considered,  it  appears  that  in  the  year  1910  the  entire  corporate 
income  of  this  company  amomited  to  $30,000,000 ;  that  its  rents,  in- 
terest, sinking  fund  charges,  etc.,  amounted  to  $17,000,000,  leaving 
for  the  year  $13,000,000  applicable  to  dividends  and  other  purposes. 

The  capital  stock  of  the  Pennsylvania  Company  is  entirely  owned 
by  the  Pennsylvania  Railroad  Company.  For  some  years  previous 
to  1910  the  amount  of  this  stock  had  been  $60,000,000,  and  it  does 
not  appear  what  consideration  the  Pennsylvania  Kailroad  Company 
had  paid  for  its  stock.  During  the  year  1910,  $20,000,000  of  new 
stock  were  issued  to  the  Pennsylvania  Bailroad  Company  without 
any  present  consideration,  making  the  outstanding  capital  stock 
$80,000,000.  During  the  year  1910  a  dividend  of  6  per  cent  was  paid 
upon  $60,000,000  of  capital  stock  and  a  dividend  of  3  per  cent  upon 
$80,000,000,  aggregating  dividend  payments  of  $5,400,000,  and  leav- 
ing approximately  $7,600,000  by  way  of  surplus. 

The  increase  in  wages  upon  die  lines  operated  by  this  company  for 
the  year  1909  would  have  amounted  to  $1,500,000.  Had,  therefore, 
the  higher  scale  of  wages  been  in  effect  during  the  year  1910  the 
Pennsylvania  Company  would  have  had,  after  the  payment  of  the 
above  dividends  to  its  parent  company,  $6,100,000  by  way  of  surplus, 
an  amount  exceeding  dividends  paid. 

It  has  been  suggested  by  counsel  that  this  company  is  enabled  to 
make  the  above  favorable  showing  by  reason  of  its  fortunate  invest- 
ments and  not  by  the  operation  of  the  Pittsburg,  Fort  Wayne  & 
Chicago  Kailroad.  A  sufficient  answer  to  this  suggestion  would  be 
that  its  investments  are  almost  entirely  in  railroad  bonds  and  railroad 
stocks,  and  that  the  accounts  of  this  company  are  so  kept  that  we 
can  not  determine  what  the  net  result  from  operation  is  upon  the  line 
between  Pittsburg  and  Chicago.  We  may,  however,  inquire  whetl^er 
the  owners  of  that  property  are  receiving  under  their  lease  from  the 
Pennsylvania  Company  fair  compensation.  There  might  be  some 
propriety  in  saying  that  if  the  Pennsylvania  Company  had  made  an 
extremely  favorable  bargain  for  the  use  of  this  road  it  should  be 
entitled  to  the  benefit  of  its  good  trade. 

The  Pittsburg,  Fort  Wayne  &  Chicago  extends  from  Pittsburg  to 
Chicago  and  is  the  shortest  line  between  those  points.  It  was  leased 
in  1869  to  the  Pennsylvania  Railroad  Company,  which  subsequently 
assigned  its  interest  to  the  Pennsylvania  Company.  At  that  time 
the  capital  stock  of  the  company  was  $11,000,000,  and  this  record 
indicates  that  the  amount  originally  paid  l^  stockholders  for  this 
stock  had  been  very  much  less  than  par.  At  the  date  of  the  lease 
it  was  provided  that  this  capital  stock  should  be  increased  from 
$11,000,000  to  $19,000,000,  and  that  the  lessee  should  pay  by  way 
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of  a  perpetual  rent  7  per  cent  upon  the  par  value  of  this  increased 
stock.  The  lessees  of  this  property  have  for  the  last  40  years  been 
paying,  are  still  paying,  and  must  for  950  years  continue  to  pay,  7 
per  cent  on  all  and  more  than  was  invested  in  this  railroad,  and  also 
7  per  cent  on  $8,000,000  for  which  no  present  consideration  was  paid. 
Whether  we  examine  the  Fort  Wayne  route  either  from  the  stand- 
point of  the  owners  of  the  Pittsburg,  Fort  Wayne  &  Chicago  Railroad 
or  from  the  standpoint  of  the  Pennsylvania  Company,  which  now 
operates  it,  there  is  here,  certainly,  no  suggestion  of  any  necessity  for 
increased  revenues  by  reason  of  advanced  wages. 

THE  PITTSBURO,  CINCINNATI,  CHICAGO  &  ST.   D0UI8  RAILWAY  COMPANY. 

This  company  operated,  during  the  year  1910, 1,468  miles,  of  which 
it  owned  1,116.    Its  capitalization,  June  30, 1910,  was : 

Funded  debt f66, 682, 000 

Preferred  stock 27, 474. 000 

Common  stock 35, 067, 000 

This  would  amount  to  a  total  capitalization  per  mile,  single  track, 
of  $116,381 ;  all  track,  $53,803,  which  would  seon  to  be  high  for  a 
road  of  this  character  in  the  region  through  which  it  extends. 

Its  net  earnings  for  the  year  1910  were  $7,079  per  single-track 
mile,  $3,383  upon  the  all-track  basis. 

During  the  year  the  net  result  from  operation  after  the  payment 
of  taxes  amounted  to  something  over  $10,000,000,  to  whidi  must  be 
added  about  $1,000,000  derived  from  other  sources,  making  a  total 
corporate  net  income  of  $11,000,000.  Its  rents,  interest,  and  other 
charges  were  for  the  year  about  $5,000,000,  leaving  $5,854,000  avail- 
able for  the  payment  of  dividends  and  other  purposes. 

During  the  year  the  company  paid  a  dividend  of  5  per  cent  upon  its 
common  stock  and  6  per  cent  upon  its  preferred  stock,  leaving  avail- 
able for  surplus  $2,873,000. 

The  advance  in  wages  applied  to  the  pay  roll  of  this  company  for 
the  year  1909  would  have  been  slightly  in  excess  of  $1,000,000.  Had 
the  advanced  wages  been  in  effect  during  that  year  this  company 
would  have  paid  its  fixed  charges,  its  dividends,  and  have  had  re- 
maining something  over  $1,000,000  surplus.  Counsel  for  this  com- 
pany insists  that  it  ought  to  make  greater  earnings  than  this,  espe- 
cially in  view  of  the  fact  that  for  many  years  it  paid  no  dividend 
upon  its  common  stock  and  not  the  full  dividend  upon  its  preferred 
stock.  When  the  net  earnings  per  mile,  either  single  track  or  all 
track,  are  considered,  in  view  of  the  high  capitalization  per  mile 
of  this  railroad,  it  is  impossible  not  to  feel  that  its  earnings  for  the 
year  1910,  even  when  reduced  by  the  full  amoimt  of  these  wage 
advances,  still  would  be  extremely  liberal  for  that  property. 
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It  should  also  be  noted  that  the  Pennsylvania  Company  owns  a 
majority  of  the  sto(^  of  this  company.  The  Pan  Handle  is  a  part  of 
the  Pennsylvania  system  and  is  a  competing  route  between  Pittsburg 
and  Chicago  with  the  Fort  Wayne  route.  It  doubtless  lies  in  the 
power  of  the  Pennsylvania  Railroad  or  the  Pennsylvania  Company  to 
increase  or  diminish  the  earnings  of  these  respective  lines  according  as 
it  diverts  its  traffic  one  way  or  the  other. 

Taking  these  lines  west  of  Pittsburg  as  a  whole  or  considering  the 
Pennsylvania  system,  embracing  lines  both  east  and  west  of  Pittsburg 
as  a  whole,  no  serious  claim  can  be  made  that  this  system  has  justi- 
fied, from  revenue  considerations,  an  increase  in  its  rates  of  trans- 
portation. That  system  as  now  organized  and  capitalized  will  be 
able  to  pay  an  ample  return  to  its  stockholders  and  to  provide  for 
all  needed  enlargements  or  improvements  without  laying  upon  the 
public  any  increased  burden  in  the  way  of  transportation  charges. 

We  come  finally  to  a  consideration  of  the  New  York  Central  lines. 

THE   NEW   YORK   CENTRAL  A  HUDSON   RIVER  RAH4BOAD   COMPANY. 

This  company  owns  805  miles  of  single  track  and  operates  under 
contract  2,782  miles,  making  its  total  operated  single-track  mileage 
8,587  miles. 

The  track  owned  has  been  the  same  for  10  years  previous  to  1910, 
but  tiie  operated  mileage  increased  from  2,890  miles,  single  track,  in 
1901,  to  3,587  in  1910. 

Most  of  its  leased  roads  are  upon  the  payment  of  a  fixed  rental 
which  does  not  vary  with  the  earnings  of  the  property  leased.  In 
Bome  cases  additional  securities  are  to  be  issued  by  the  lessor  for  the 
purpose  of  improving  the  property,  but  generally  the  New  York 
Central  makes  the  improvements  out  of  its  own  resources,  the  rental 
being  equivalent  to  a  ground  rent. 

The  cost  of  the  road  as  shown  by  the  reports  to  this  Commission 
was  $252,000,000  in  1910;  its  capitalization  $491,000,000,  of  which 
$223,000,000  is  stock.  The  average  annual  market  value  of  this 
stock  for  the  last  ten  years  has  ranged  fnmi  153  to  102,  being  at  the 
present  time  about  113. 

These  figures,  owing  to  the  manner  in  which  this  railroad  system  is 
created,  signify  but  little.  It  is  possible,  however,  from  certain  fig- 
ures furnished  the  Commission  by  counsel  for  this  defendant,  to  state 
approximately  the  capitalization  which  stands  against  these  operated 
properties. 

The  New  York  Central  &  Hudson  Biver  Railroad  Company  owns 
a  large  part  of  the  stock  of  the  Lake  Shore  &  Michigan  Southern  and 
the  Michigan  Central  Bailroad  c(»npanies.  For  the  purpose  of 
acquiring  and  paying  for  this  stock  collateral  mortgages  were  issued 
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with  the  stock  as  security,  and  the  mortgages  aggregate  about 
$110,000,000.  This  amount  should  therefore  be  subtracted  from  the 
funded  debt  in  order  to  show  that  portion  of  the  debt  which  really 
stands  against  the  operated  lines  of  the  New  York  Central. 

We  are  informed  that  the  capital  accounts  of  all  the  roads  operated 
under  lease  amount  to  $201,000,000.  This  sum  should  therefore  be 
added  to  the  capitalization  of  this  company.  Adjusting  the  capital 
account  of  the  New  York  Central  by  adding  the  $201,000,000  and  sub- 
tracting the  $110,000,000,  we  find  a  capitalization  of  $580,000,000 
against  a  single-track  mileage  of  3,325  miles,  or  about  $174,000  per 
mile. 

The  New  York  Central  system  embraces  a  large  amount  of  second, 
third,  and  fourth  track,  and  it  is  therefore  hardly  fair  to  compare  the 
capitalization  in  miles  of  single  track  of  this  system  with  most  other 
systems.  A  fairer  basis  is  the  all-track  mileage,  and  so  ccwnputed  the 
capitalization  of  these  operated  lines  is  not  quite  $70,000  per  mile. 

It  also  appears  that  the  New  York  Central  &  Hudson  River  Rail- 
road owns,  in  addition  to  its  holdings  in  the  Lake  Shore  and  the 
Michigan  Central,  railroad  stocks  which  have  cost  it  approximately 
$16,000,000,  and  upon  which  it  receives  a  yearly  return  of  $500,000. 

It  owns  of  the  funded  indebtedness  of  various  railway  companies 
$10,700,000,  from  which  it  derives  a  yearly  return  of  $500,000. 

It  also  owns  marketable  stocks  in  railway  companies  not  con- 
trolled or  affiliated  which  have  cost  it  about  $2,250,000,  and  in 
enterprises  other  than  railway  companies  which  have  cost  it  approxi- 
mately $23,700,000,  from  which  it  receives  an  income  of  $1,000,000 
annually. 

If  the  amount  of  the  capitalization  were  to  be  reduced  by  the  value 
of  these  securities,  the  amount  per  mile  would  be  less  than  that  above 
stated. 

The  operating  revenues  of  this  company  increased  from  $54,000,000 
in  1901  to  $101,000,000  in  1010,  an  increase  of  85.2  per  cent,  while  the 
operating  income  increased  from  $17,000,000  in  1901  to  $23,000,000 
in  1910,  or  33.3  per  cent.  These  figures  have  less  significance,  since 
during  the  decade  the  system  was  increased  by  the  taking  on  of 
several  important  properties. 

The  net  operating  income  of  this  company  during  the  fiscal  year  1910 
was  $23,000,000,  equivalent  to  $6,414  per  mile  of  operated  mileage, 
single  track,  and  $2,662  per  mile  all  track.  This  net  both  in  all-track 
and  single-track  mileage  is  materially  larger  than  for  any  other  year 
in  the  decade.  The  mileage  of  the  system  has  remained  about  station- 
ary from  1903,  during  which  time  operating  income  has  increased 

from  $19,500,000  to  $23,000,000. 
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Looking  at  the  figures  for  the  New  York  Central  &  Hudson  River 
Kailroad  upon  the  all-track  basis  we  find  that  net  earnings  per  mile 
in  1903  were  $2,648,  and  that  they  equaled  that  figure  in  no  subse- 
quent year  until  1910,  when  they  were  $2,662,  which  indicates  that 
the  net  earnings  of  the  system  in  proportion  to  its  trackage  facilities 
were  somewhat  better  during  the  year  1910  than  at  any  other  time 
since  it  began  the  operation  of  its  present  mileage. 

It  has  been  already  noted  that  the  greater  part  of  the  operated 
mileage  of  this  system  is  under  lease,  for  which  a  fixed  rental  is 
paid,  and  that  upon  these  leased  roads  the  New  York  Central  &  Hud- 
son River  Railroad  expends  out  of  its  own  funds  large  smns  in  the 
making  of  improvements,  etc.  We  find  that  during  the  year  1910 
this  company  paid  for  lease  of  raiht)ads  under  rental  $10,000,000,  and 
that  the  interest  accrued  upon  its  funded  debt  was  $10,000,000. 
About  $1,600,000  was  paid  to  other  roads  for  partial  use  of  tnu^ 
and  facilities,  but  this  amoimt  was  almost  exactly  offset  by  the  receipt 
of  a  corresponding  sum  for  similar  facilities,  and  the  two  items  may 
be  disregarded. 

Now,  deducting  interest  on  the  funded  debt  and  rents  from  operat- 
ing income  we  have  a  balance  of  only  $3,000,000  to  be  appropriated 
to  the  payment  of  dividends  upon  stock  or  the  improvement  of  the 
property. 

But  this  funded  debt  has  been  increased  by  the  amount  of 
$110,000,000  to  provide  for  the  payment  for  the  Lake  Shore  &  Michi- 
gan Southern  and  the  Michigan  Central  stocks.  The  interest  on  those 
bonds  should  therefore  be  deducted  from  the  general  interest  diarge, 
and  so  computed  there  would  remain  $7,000,000  for  dividends  and 
surplus,  to  which  should  be  added  about  $2,000,000  from  securities 
owned  other  than  the  above  stocks,  making  a  total  of  $9,000,000.  The 
present  capital  stock  of  the  New  York  Central  outstanding,  accord- 
ing to  its  report  to  this  Commission,  is  $223,000,000.  A  dividend  of 
5  per  cent  upon  this  amoimt  would  exceed  $11,000,000,  and  a  dividend 
of  6  per  cent,  $13,000,000,  from  all  of  which  it  is  evident  that  if  the 
New  York  Central  was  confined  to  the  income  from  operation  of  its 
system  east  of  Buffalo  it  could  not  maintain  the  payment  of  divi- 
dends at  a  rate  of  even  5  per  cent. 

If  a  reason  is  sought  for  the  inability  of  this  company  to  diow  a 
dividend  upon  its  stock  from  operation  it  will  be  found  in  the  rentals 
paid  and  the  amount  of  its  funded  debt.  Its  rentals  are  $10,000,000, 
and  the  interest  on  its  funded  debt,  disregarding  its  collateral 
mortgages,  $6,000,000,  leaving  as  already  noted  but  $7,000,000  from 

operation. 

While  we  do  not  know  exactly  the  proportion  of  this  funded  debt 
which  has  been  created  for  the  purpose  of  making  improvements 
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upon  leased  lines,  it  is  known  to  be  very  considerable.  The  con- 
clusion is  that  the  leases  of  this  company  are  not  profitable  to  it, 
provided  the  New  York  Central  lines  east  of  Buffalo  are  to  be  con- 
sidered by  themselves. 

Some  attempt  was  made  by  the  Commission  to  ascertain  the 
extent  to  which  the  leases  of  this  company  might  show  a  profit  in 
operation,  but  without  much  success.  The  Boston  &  Albany  Railroad 
was  taken  on  in  the  year  1902,  and  since  that  time  the  operation  of 
that  road  has  shown  a  deficit  of  over  $3,000,000.  That  deficit  was 
only  $500,000  in  1910,  and  it  is  stated  that  in  the  future  the  balance 
will  probably  be  the  other  way.  In  no  other  case  are  the  operations 
of  a  particular  line,  so  far  as  this  record  discloses,  kept  in  such  a  way 
that  any  reliable  opinion  can  be  formed  as  to  the  net  result  upon  that 
particular  portion  of  the  system.  So  far  as  appears,  these  leases 
have  been  made  in  good  faith  and  were  supposed  to  be  at  the  time 
when  they  were  taken  for  the  interest  of  the  lessee  company.  If, 
however,  this  company  has  exercised  poor  judgment  in  the  taking  on 
of  these  properties  at  the  rentals  which  are  paid  this  ought  not  to 
permanently  impose  upon  the  shipping  public  an  extravagant  rate. 
We  should  indulge  every  reasonable  presumption  in  favor  of  the  good 
faith  and  the  good  judgment  of  those  who  put  together  these  prop- 
erties, but,  certainly,  in  the  final  analysis,  we  can  not  impose  upon 
the  communities  served  by  this  system  an  unreasonable  rate  forever 
simply  because  the  managers  of  this  property  at  some  time  in  the 
past  agreed  to  pay  more  for  the  use  of  a  railroad  than  it  was  or  is 
actually  worth. 

It  is  not  suggested  that  in  making  up  the  New  York  Central 
system  this  has  been  done.  That  system  must  be  regarded  as  an 
entirety.  We  must  consider  the  value  of  the  lines  east  of  Buffalo  in 
connection  with  its  lines  west,  and  so  considering  we  must,  of  course, 
have  regard  to  the  financial  results  of  the  system  as  a  whole.  During 
the  year  1910  the  New  York  Central  &  Hudson  River  Railroad 
received  from  interest  on  bonds  and  dividends  on  stocks  owned  by 
it  $13,000,000,  and  this  amount  must  be  added  to  the  net  operating 
income  for  that  year  out  of  which  the  payment  of  rent,  interest, 
and  dividends  is  to  be  made.  So  computing,  the  balance  remaining 
for  the  payment  of  dividends  would  be  approximately  $16,000,000. 
Dividends  were  actually  declared  during  the  year,  aggregating 
$11,000,000,  which  left  remaining  for  surplus  $5,000,000. 

The  increase  in  wages  upon  the  New  York  Central  lines  east  of 
Buffalo  upon  the  pay  roll  of  1909  would  have  amounted  to  $3,600,000. 
Assuming,  as  has  been  done  with  other  companies,  that  to  have  ap- 
plied this  increased  scale  for  the  fiscal  year  1910  to  the  business  of 

that  year  would  have  increased  operating  expenses  by  this  amount 
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thus  decreasing  net  operating  income  by  the  same  amount,  it  would 
appear  that  this  company  might  for  the  year  1910  have  paid  the 
hi^er  wages,  have  declared  the  dividends  which  it  did  pay,  with 
a  resulting  surplus  of  about  $1,500,000. 

It  is  contended,  however,  that  this  surplus  would  be  altogether 
too  small  and  that  even  this  would  disappear  for  two  reasons.  First, 
the  income  of  the  New  York  Central  from  stocks  and  bonds  for  the 
year  1910  was  increased  nearly  $3,000,000  by  the  payment  of  an 
extra  dividend  of  6  per  cent  upon  the  stock  of  the  Lake  Shore  & 
Michigan  Southern ;  second,  in  the  making  of  its  improvements,  the 
company  has  issued  a  large  amount  of  stocks  upon  which  dividends 
were  not  declared  during  the  year  1910,  but  for  which  provision 
must  be  made  in  the  future.  It  will  also  be  found  necessary  to  pro- 
vide about  $40,000,000  additional  capital  in  order  to  complete  the 
improvements  which  are  now  under  way  in  the  city  of  New  York 
and  at  several  other  points  upon  the  line.  These  additions  to  the 
capital  stock  will  involve,  upon  a  5  per  cent  basis,  an  increase  in 
dividends  of  nearly  $4,000,000.  Had  these  new  capital  charges 
been  outstanding  in  the  year  1910  there  would  have  been  a  deficit 
of  $2,500,000  upon  the  basis  of  a  5  per  cent  dividend. 

With  respect  to  the  first  proposition,  it  may  be  said  that  the 
examination  which  we  have  made  of  the  Lake  Shore  &  Michigan 
Southern  and  to  which  we  shall  presently  refer,  indicates  the  ability 
of  that  company  to  pay  the  advanced  wages  upon  the  present  basis 
of  rates  and  to  continue  the  payment  of  18  per  cent  upon  its  capital 
stock,  if  its  income  is  devoted  to  the  payment  of  dividends  and  not 
expended  in  the  improvement  and  extension  of  its  lines. 

With  respect  to  the  second  contention,  it  is  certainly  true  that 
this  system  will  find  it  extremely  difficult  upon  the  present  basis  of 
rates  to  maintain  the  payment  of  dividends  upon  a  6  per  cent  basis, 
or  even  a  6  per  cent  basis,  and  to  carry  forward  the  improvements 
which  it  now  has  under  way.  In  determining  whether  this  company, 
upon  this  showing,  is  entitled  to  an  advance  in  its  rates,  the  char- 
acter of  these  expenditures  must  be  kept  in  mind. 

It  was  stated  that  the  outlays  upon  its  passenger  terminals  in  the 
city  of  New  York  would  aggregate  $82,000,000,  of  which  $29,000,000 
remain  to  be  expended ;  that  its  expenditures  in  recent  years  upon  its 
main  line  amount  to  $27,000,000,  and  that  $4,500,000  would  be  re- 
quired to  complete  the  work  now  in  progress ;  that  upon  its  branch 
lines  it  had  laid  out  within  the  same  period  $8,000,000  and  must 
expend  $1,500,000  more  to  finish  the  improvements  already  begun. 
It  was  further  said  that  these  improvements  in  the  city  of  New  York 
were  being  made  not  for  the  present  only,  but  for  all  time. 

When  these  improvements  have  been  compl^^  the  New  York 
Central  will  be  able  to  handle  a  much  larger  amount  of  business, 

20 1.  G.  G.  Rep. 


802  INTEBSTATE  COMMERCE  COMMISSION  REPORTS. 

both  freight  and  passenger,  than  it  has  ever  handled  in  the  past,  and 
to  do  that  business  upon  a  more  economical  basis.  It  is  unfortunate 
for  that  system  that  these  outlays  to  so  great  an  amount  must  be 
made  in  advance  of  the  possibility  of  obtaining  an  immediate  return 
from  the  outlay  itself. 

Another  matter  was  urged  upon  the  attention  of  the  Commission 
in  connection  with  the  capitalization  of  this  company  whidi  can  not 
be  entirely  ignored. 

The  New  York  Central  &  Hudson  Biver  Railroad  Company  came 
into  existence  in  1869  by  a  consolidation  of  the  New  York  Central 
Railroad  Company  and  the  HudsoA  River  Railroad  Company.  The 
evidence  before  us  fairly  shows  that  the  capital  stock  of  tlie  New 
York  Central  Company  contained  $9,000,000  which  had  been  issued 
without  the  payment  of  any  present  consideration,  and  that  the 
stock  of  the  Hudson  River  Company  had  been  increased  in  like 
manner  by  something  over  $3,000,000.  At  the  time  of  the  con- 
solidation the  capital  stock  of  the  two  companies  was  further 
increased  without  the  payment  of  any  present  consideration  by  the 
amount  of  substantially  $46,000,000  issued  in  proportions  agreed 
upon  to  the  stockholders  of  the  new  company.  Since  that  date  all 
issues  of  the  capital  stock  of  this  company  have  been  for  cash  at  par 
or  above  par,  but  the  capital  stock  contains  $57,000,000  par  value  for 
which  nothing  was  ever  paid. 

The  dividends  paid  upon  this  capital  stock  for  the  last  40  years 
will  probably  average  6  per  cent  During  that  time  there  has  been 
actually  paid  in  dividends  to  the  holders  of  this  $57,000,000  of  stock 
at  least  $120,000,000.  Had  the  New  York  Central  &  Hudson  River 
Company,  instead  of  paying  these  amounts  to  its  stockholders,  in- 
vested them  in  its  property,  the  funded  debt  of  that  company  might 
have  been  reduced  by  $120,000,000,  not  having  reference  to  interest. 
If  account  be  taken  of  interest,  the  amount  would  be  much  larger. 

This  company  has,  therefore,  as  a  result  of  this  transaction  a  capi- 
tal stock  $57,000,000  in  excess  of  what  it  would  be  and  either  a 
funded  debt  or  a  capital  stock  at  least  $120,000,000  greater  than 
would  be  the  case  if  the  original  issues  of  stock  had  never  been  made. 

This  Commission,  in  determining  what  the  New  York  Central 
system  shall  earn,  must  take  that  system  as  it  finds  it  It  can  not 
reduce  its  capital  stock  by  $57,000,000,  nor  can  it  take  from  the 
holders  of  its  present  capital  securities  $120,000,000  which  have 
been  paid  in  the  way  of  dividends  upon  this  stock.  The  capitaliza- 
tion may  not  to-day  exceed  the  fair  value  of  the  property ;  but  that 
company  must  operate  its  lines  in  competition  with  the  Pennsylvania 
Railroad  Company,  and  the  rates  up(m  both  routes  must  ccmfessedly 
be  the  same.    In  looking  at  the  financial  condition  of  these  ccHnpanies 
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for  the  purpose  of  detennining  what  that  rate  shall  be,  we  can  not 
^itirely  dose  our  eyes  to  bits  of  history  like  that  above  referred  to. 

THE  LAKE  SHOBE  <&  MICHIGAN  SOUTHERN  RAILWAY  COMPANY. 

Only  a  brief  mention  need  be  made  of  this  property.  The  mileage 
operated  is  1,662.  Its  common  stock  authorized  is  $50,000,000,  and 
the  outstanding  amoimt  slightly  less.  As  already  seen,  the  New 
York  Central  &  Hudson  River  Railroad  owns  most  of  this  stock, 
which  it  has  pledged  under  a  collateral  trust  deed,  by  the  terms  of 
which  the  amount  of  the  capital  stock  of  the  Lake  Shore  Company 
never  can  be  increased.  There  is  also  outstanding  a  small  amount  of 
stock  upon  which  a  dividend  of  10  per  cent  is  guaranteed.  The 
funded  debt  in  1910  was  $159,000,000. 

For  the  fiscal  year  ending  June  30, 1910,  the  income  from  operation, 
after  deducting  taxes,  was  $15,500,000.  Its  fixed  charges  of  all  kinds 
were  $9,000,000,  leaving  available  for  dividends  and  surplus  $6,500,000. 

This  company  owns  a  large  amount  of  valuable  railroad  stocks  from 
which  it  derived  in  1910  an  incoine  of  almost  $10,000,000,  making  its 
total  corporate  income  about  $25,000,000,  and  leaving,  after  the  pay- 
ment of  all  fixed  charges,  $16,312,000  for  dividends  and  surplus. 

During  the  year  the  company  paid  a  dividend  of  18  per  cent  upon 
its  entire  capital  stock  and  expended  upon  its  property  $381,000, 
aggregating  $9,380,000,  and  leaving  as  surplus  $6,931,000. 

Had  the  increased  wage  scale  been  in  effect  during  the  year  1910 
it  would  have  added  to  the  operating  expenses  of  this  company 
$1,500,000,  and  would  have  diminished  its  net  by  that  amount 
During  the  year  1910,  therefore,  the  Lake  Shore  Company  could  have 
paid  the  higher  wages,  have  declared  its  dividend  of  18  per  cent,  and 
had  remaining  $5,000,000.  It  might  during  that  year  have  easily 
paid  a  further  dividend  of  6  per  cent. 

THE  MICHIGAN  CENTRAL  RAILROAD  COMPANY. 

The  mileage  of  this  company  is  1,746  miles,  of  which  270  miles  are 
owned. 

Its  outstanding  capital  stock  is  $18,738,000,  and  this  amount,  for 
the  reason  above  stated  in  case  of  the  Lake  Shore  Company,  can  never 
be  increased.    The  funded  debt  is  $41,000,000. 

During  the  year  ending  June  30,  1910,  the  net  operating  rev- 
enue of  this  c(Hnpany,  after  the  payment  of  taxes,  was  $8,000,000,  to 
which  should  be  added  income  from  other  sources  in  the  amount  of 
$1,000,000,  making  a  total  corporate  income  of  $9,000,000.  Rents, 
interest,  and  other  fixed  charges  aggregated  $5,600,000,  leaving 
$3,400,000  applicable  to  dividends  and  surplus. 

The  company  paid  its  regular  dividend  of  6  per  cent,  amounting  to 
$1,124,280.  Tlie  increase  in  operating  expenses,  due  to  increased 
wages  had  the  present  scale  of  compensation  been  in  effect  during 
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the  year  1910,  would  have  reduced  the  net  income  by  $1,000,000,  and 
this  company  would  have  had,  after  the  payment  of  all  its  fixed 
charges  and  its  dividends,  $1,200,000  remaining,  an  amount  in  excess 
of  the  dividend. 

It  is  said  that  owing  to  certain  unprovements  which  are  substan- 
tially  completed  the  interest  charges  in  the  future  will  be  somewhat 
greater  than  they  were  during  the  year  1910,  and  it  is  further  pointed 
out  that  the  result  of  operation  for  the  first  seven  months  following 
April  1, 1910,  as  compared  with  the  corresponding  seven  months  for 
1909,  indicate  that  operating  expenses  will  increase  by  an  amount 
greater  than  that  due  to  the  increased  wage  scale. 

In  answer  to  these  suggestions  it  may  be  replied  that  the  increase 
in  interest  charge- is  not  considerable  and  that  no  reason  appears  why 
the  ratio  of  operating  expenses  to  operating  revenues  should  mate- 
rially increase  beyond  the  amount  called  for  by  increased  compensa- 
tion to  labor.  Actual  experience  may  demonstrate  that  this  is  not 
true,  but  we  can  not  accept  the  seven  months  following  April  1  as 
conclusive.  While  it  is  not  suggested  that  the  carriers  have  pur- 
posely increased  their  expenses  during  these  seven  months,  in  view  of 
the  bearing  which  the  result  of  operation  for  this  period  may  have 
upon  our  decision,  still  there  is  no  reason  to  suppose  that  the  year 
ending  June  30, 1910,  is  not  fairly  representative  of  the  cost  of  opera- 
tion aside  from  these  wage  increases. 

The  Michigan  Central  does  not  present  as  strong  a  case  as  the  Lake 
Shore  &  Michigan  Southern,  but  that  company  can  have  no  difficulty 
in  paying  these  advanced  wages  and  showing  a  substantial  surplus 
over  a  dividend  of  6  per  cent  upon  its  stock. 

These  three  railways  together — ^the  New  York  Central  &  Hudson 
Biver,  the  Lake  Shore  &  Michigan  Southern,  and  the  Michigan 
Central — those  being  the  avenues  over  which  this  traffic  passes  be- 
tween Chicago  and  New  York,  certainly  make  a  much  stronger  show- 
ing for  an  increase  in  rates  than  the  two  systems  previously  examined. 
It  should,  however,  be  noted  that  the  present  necessities  of  this  system 
arise  mainly  from  the  fact  that  it  is  forced  to  make,  just  at  this  time, 
large  outlays  which,  while  profitable  finally,  will  not  yield  an  imme- 
diate return  upon  a  considerable  part  of  the  amount  invested. 

We  have  examined  the  accoimts  of  many  other  lines  operating  in 
this  territory  and  affected  by  these  increases,  but  fail  to  find  any- 
thing in  the  financial  condition  of  these  remaining  defendants  which 
should  induce  us  to  modify  whatever  conclusion  is  reached  from  an 
examination  of  the  three  systems  selected. 

Looking  at  these  three  systems  as  a  whole,  it  seems  plain  that  they 
have  not  sustained  the  burden  which  the  statute  casts  upon  them  of 
justifying  the  proposed  advanced  rates,  in  so  far  as  that  justification 
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depends  upon  the  necessity  for  greater  net  revenue.  Supplementing 
our  examination  of  these  systems  with  our  further  examination  of 
the  other  carriers  involved,  we  are  of  the  opinion  that  the  defendants 
have  not  justified  these  advances  from  a  revenue  standpoint  There 
may  be  particular  lines  with  respect  to  which  a  different  conclusion 
should  be  reached,  if  they  were  considered  individually,  but  this 
question  has  been  presented  to  us  as  an  entirety.  Upon  a  view  of  the 
whole  situation  we  hold  that  these  defendants  have  not  established 
such  a  need  for  additional  revenue  as  justifies,  at  this  time,  an  in- 
crease in  these  rates. 

In  announcing  this  conclusion  two  observations  should  be  made: 
First.  It  has  been  several  times  stated  in  the  course  of  this  discus- 
sion, and  should  be  repeated  here,  that  in  view  of  the  complex  char- 
acter of  this  problem,  nothing  but  an  actual  test  can  satisfactorily 
determine  the  financial  results  from  the  operations  of  these  several 
carriers.  There  is  no  evidence  before  us  which  establishes  the  neces- 
sity for  higher  rates.  The  probability  is  that  increased  rates  will  not 
be  necessary  in  the  future.  In  view  of  the  liberal  returns  received 
by  these  defendants  in  the  past  10  years,  they  should  be  required  to 
show,  with  reasonable  certainty,  the  necessity  before  the  increase  is 
allowed.  If  actual  results  should  demonstrate  that  our  forecast  of 
the  future  is  wrong,  there  might  be  ground  for  asking  a  further 
consideration  of  this  subject. 

But  it  should  be  further  said  that  before  any  general  advance  can 
be  permitted  it  must  appear  with  reasonable  certainty  that  carriers 
have  exercised  proper  economy  in  the  purchase  of  their  supplies,  in 
the  payment  of  their  wages,  and  in  the  general  conduct  of  their 

business. 

Second.  We  have  been  compelled  to  dispose  of  this  case  upon  the 
evidence  available.  As  previously  noted,  there  is  no  testimony  tend- 
ing to  show  the  cost  of  reproducing  these  properties.  It  is  plain 
that  a  physical  valuation  would  introduce  into  the  calculation  a  new 
element  which  might  lead  to  a  different  conclusion.  The  conclusion 
reached  here  extends,  therefore,  no  further  than  the  facts  upon  which 

it  is  based. 

This  CJommission  has  several  times  urged  Congress  to  authorize  a 
reproductive  valuaticm  of  those  railroads  subject  to  Federal  jurisdic- 
tion. It  is  repqrted  that  certain  railroad  companies  are  making  such 
valuations  themselves,  and  the  results  may  at  any  time  be  urged  upon 
this  Commission  and  the  courts  as  a  justification  for  higher  rates. 
The  interest  of  the  public  ought  not  to  depend  upon  a  valuation 
made  entirely  by  the  owners  of  these  properties,  no  matter  how  hon- 
estly the  work  may  be  prosecuted. 

llie  rates  advanced  are  both  class  and  commodity.  It  has  been 
estimated  that  about  85  per  cent  of  the  additional  revenue  would 

20  L  C.  C.  Bepb 


806  INTEB6TATE  COMMERCE  COMMISSION  REPORTS. 

arise  from  the  advance  of  class  rates,  and  15  per  cent  from  the  ad- 
vance of  commodity  rates.  Certain  carriers  suggest  that  even  though 
the  necessity  for  additional  revenue  be  not  established,  the  advances 
proposed  in  the  class  rates  should  be  allowed,  for  the  reason  that  the 
higher  classes  are  too  low  in  comparison  with  the  lower  classes,  and  the 
long-distance  rates  too  low  in  comparison  with  the  short-distance  rates. 

These  class  rates  have  been  continuously  in  effect  for  the  last 
thirty  years.  During  all  that  time  the  relation  between  classes  and 
the  relation  between  communities  have  been  substantially  the  same  as 
to-day.  Less  complaint  with  respect  to  the  adjustment  of  rates  has 
been  received  from  this  territory  than  from  any  other  with  which  this 
Commission  has  to  do.  During  this  long  period  business  has  ad- 
justed itself  to  this  scheme  of  rates,  and  we  are  not  disposed,  upon 
the  mere  suggestion  that  some  better  scheme  might  have  been 
originally  devised,  to  subvert  the  conditions  which  have  become 
established. 

Should  the  necessity  for  a  general  advance  in  freight  rates  for 
the  purpose  of  providing  greater  revenue  be  established,  then  it 
would  become  a  serious  question  as  to  whether  these  class  rates 
should  be  selected  for  the  increase  and  as  to  what,  if  any,  changes 
should  be  made  in  the  relation  between  the  classes  or  between 
communities. 

The  main  contention  of  the  shippers  in  this  proceeding  was  directed 
against  the  class  rates.  Those  rates,  as  already  noted,  have  been  in 
effect  for  more  than  a  quarter  of  a  century.  They  form  the  basis  of 
the  whole  rate  fabric,  and  should  not  be  disturbed  unless  the  neces- 
sity for  a  general  revision  arises. 

Commodity  rates  stand  somewhat  different.  Every  commodity 
tariff  is  in  the  nature  of  an  exception  to  the  classified  list  We 
learn  from  an  examination  of  the  schedules  on  file  that  most  of  these 
commodity  rates  were  carried  under  the  classification  when  tariffs 
were  first  filed  with  this  Commission,  in  1887,  and  that  the  present 
commodity  rates  are  from  10  to  25  per  cent  lower  than  the  class  rates 
then  applicable.  Carriers  have  frequent  occasion  to  vary  their  com- 
modity rates  with  varying  conditions.  While  earnest  objection  has 
been  made  to  the  advance  in  class  rates,  in  only  three  or  four 
instances  has  the  increase  in  commodity  rates  been  especially  attacked. 

For  these  reasons  we  dislike  to  tie  up,  by  hard  and  {ast  order,  these 
commodity  rates,  and  we  have  concluded,  as  to  all  the  rates  involved 
in  this  proceeding,  to  simply  require  the  defendants  to  cancel,  on  or 
before  March  10,  their  advanced  tariffs  on  file  and  restore  their 
former  rates,  which  are  the  rates  now  in  effect.  If  this  requirement 
is  not  complied  with  the  proposed  rates  will  be  suspended,  the  neces- 
sary findings  of  fact  made,  and  the  usual  two-year's  order  issued  as 

to  aU  the  tariffs  involved. 
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No.  3500. 

IN  RE  INVESTIGATION  OF  ADVANCES  IN  RATES  BY  CAR- 
RIERS IN  WESTERN  TRUNK  LINE,  TRANS-MISSOURI, 
AND  ILLINOIS  FREIGHT  COMMITTEE  TERRITORIES. 


Submitted  January  19,  1911.    Decided  February  S2, 1911. 


1.  The  principal  carriers  in  Western  Trunk  Line,  Trans-Missouri,  and  Illinois  Freight 

Committee  territories  filed  with  the  Commission  tariffs  increasing  their  rates 
upon  some  two  hundred  commodities  in  those  territories,  but,  pending  investiga- 
tion involving  the  reasonableness  of  such  increased  rates,  the  carriers  voluntarily 
suspended  the  effective  dates  of  the  tariffs.  After  full  hearing  and  investigation 
of  the  matters  involved  and  upon  all  the  ^cts  and  circumstances  disclosed  by 
the  record;  Heldj  That  the  proposed  rates  are  beyond  the  limitations  placed  by 
law  upon  the  carriers,  and  should  not  become  effective. 

2.  The  distinction  between  the  English  act  as  to  increased  rates  and  the  act  to  reg- 

ulate commerce  upon  that  subject  is  clear.  The  effect  of  the  English  statute 
was  to  cast  upon  die  railway  company  the  burden  of  proving  that  the  increase 
of  the  rate  was  reasonable,  whereas  the  act  to  regulate  commerce  as  amended 
requires  the  carrier  to  show  the  reasonableness  of  the  increased  rate.  Under 
the  act  of  Parliament  the  carrier  is  called  upon  to  justify  the  difference  between 
its  previously  existing  rate  and  the  rate  established,  while  under  the  act  of 
Congress  the  carrier  is  called  upon  to  prove  that  the  new  rate  as  a  whole  is 
reasonable. 

3.  The  phrase  ^Hhe  burden  of  proof  shall  be  upon  the  common  carrier,"  in  the  Mann- 

Elkins  Act,  means  that  the  railroad  which  increases  its  rates,  if  challenged, 
must  assume  to  prove  to  this  Commission  that  the  increased  rates  are  within 
the  words  of  description  and  limitation  used  in  the  act;  that  is,  that  they  are 
just  and  reasonable .    They  must  satisfy  the  mind  of  this  Commission  of  this  fact. 

4.  It  is  doubtless  true  that  in  its  control  over  the  charges  which  the  railroads  make 

this  Commission  exercises  a  power  so  extensive  as  to  justify  the  broadest  con- 
sideration of  the  economic  and  financial  effects  of  its  orders,  but  the  Govern- 
ment has  not  undertaken  to  become  the  directing  mind  in  railroad  management. 
This  Commission  is  not  a  general  manager  of  the  railroads,  and  no  matter  what 
the  revenue  the  carriers  may  receive  there  can  be  no  control  placed  by  the 
Commission  upon  its  expenditure,  no  improvements  directed,  and  no  economies 
enforced. 

5.  The  strength  of  the  carriers'  case  is  in  these  two  contentions:  (1)  That  the  roads 

are  not  earning  a  ^r  return  upon  the  value  of  their  property;  (2)  that  the  cost 
of  operating  has  increased  because  of  increased  wages.  While  it  is  true  that 
cost  of  operation  has  increased  by  the  amount  shown  as  allowed  to  labor  and 
addition  to  wages,  it  is  also  true  that  operating  revenues  have  increased  so  as 
to  more  than  absorb  increased  operating  expenses.  Moreover,  cost  figures  fur- 
ni^ed  would  indicate  that  under  skillful  management  an  additional  tonnage 
may  be  handled  under  a  higher  wage  schedule  without  increasing  the  cost  of 
the  service  given. 
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6.  It  appears  that  these  commodity  rates  already  paid  their  due  share  of  the  value 

of  the  service  rendered  by  the  carriers.  Many  of  them,  in  foct,  are  now  twice 
as  high  for  the  haul  immediately  west  of  Chicago  as  corresponding  rates  for  a 
similar  haul  immediately  east  of  Chicago. 

7.  Our  laws  do  not  seek  to  establish  dominion  over  private  capital  for  any  other  pur- 

pose than  to  make  sure  against  injustice  being  done  the  public,  and  thereby 
to  make  such  capital  itself  more  secure.  The  Commission  is  dealing  here  with 
a  difficult  problem,  involving  multitudinous  facts  and  an  infinite  variety  of 
modifying  conditions,  which  make  the  establishment  of  principles  and  the 
framing  of  policies  a  matter  of  slow  evolution.  Congress  has  laid  down  a  few 
rules.  These  rules  the  Commission  is  attempting  to  apply.  It  is  not  for  the 
Commission  to  say  that  it  represents  the  Government  and  may  have  a  policy 
of  its  own  which  in  any  degree  runs  counter  to  the  power  granted  to  the  Com- 
mission or  the  duty  imposed  upon  the  Commission.  The  railroads  may  not 
look  to  this  tribunal  to  negative  or  modify  the  expressed  will  of  the  legislature. 
They  have  laid  before  the  Commission  the  (acta  and  law  which  would  make 
for  a  justification  of  their  course  in  the  increasing  of  rates,  but  to  the  mind  of 
the  Commission  their  justification  has  not  been  convincing. 

8.  The  carriers  herein  are  requested  to  withdraw  the  proposed  tariffs  forthwith.    If 

such  action  is  not  taken  on  or  before  March  10,  1911,  the  Commission  will 
further  suspend  these  rates,  make  appropriate  finding,  and  issue  an  order 
directing  the  maintenance  of  the  present  rates  for  a  period  of  two  years  from 
that  date. 

Frank  Lyon  for  the  Interstate  Commerce  Commission. 

Louis  D.  Brandeis  for  Boston  Chamber  of  Commerce. 

Clifford  Thome  for  American  National  Live  Stock  Association, 
Com  Belt  Meat  Producers'  Association,  and  others. 

A.  F,  StryJcer  for  South  Omaha  Live  Stock  Exchange. 

John  S.  Dawson  and  E.  H,  Hogudand  for  Railroad  Commission  of 
Kansas. 

Haynie  cfe  Lust  for  Illinois  Manufacturers'  Association. 

T.  C.  Spelling  for  Freight  Payers'  League. 

8.  H.  Cowan  for  American  National  Live  Stock  Association  and 
others. 

F.  B.  Montgomery  and  John  H.  Atwood  for  Shippers'  Committee. 

Francis  B,  James  for  National  Industrial  Traffic  League  &  Shippers' 
Association. 

A.  F.  Verson,  R.  E.  SmaU,  and  P.  W.  Coyle  for  St*.  Louis  Business 
Men's  League. 

Walter  L.  Fisher  for  National  Dry  Goods  Association,  Association 
of  Western  Shoe  Wholesalers,  and  others. 

Chester  M.  Dawes  for  Chicago,  Burlington  &  Quincy  Railroad 
Company. 

Walker  D.  Hines,  Robert  Dunlap,    T.  J.   Noriony  and  Oardiner 
Lathrop  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

George    W.  Seevers  and  S.  6,  Leets  for  Minneapolis  &  St.  Louis 

Railroad  Company  and  Iowa  Central  Railway  Company. 
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Charles  Donnelly  for  Northern  Pacific  Railway  Company. 

Burton  Hanson  and  William  Ellis  for  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company. 

Tf.  5.  Horton  for  Illinois  Central  Railroad  Company. 

K  S.  Brown  and  C.  H.  Stinson  for  Wabash  Railroad  Company. 

W.  F.  Dickinson  and  Ei  B.  Peirce  for  Chicago,  Rock  Island  &  Padfic 
Railway  Company. 

H.  T.  Ballard  and  0.  E.  BuUerfidd  for  Chicago,  Indiana  &  Southern 
Railway  Company. 

J.  C.  Jeffery  and  M.  L.  Olardy  for  Missouri  Pacific  Railway  Com- 
pany. 

J.  M,  Bryson  and  J.  W.  AUen  for  Missouri,  Kansas  &  Texas  Railway 
Company,  and  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas. 

J.  B.  Payne  for  Chicago  Great  Western  Railroad  Company. 

J.  B.  Sheean  for  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company. 

TF.  L.  Martin  for  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway 
Company. 

F.  H.  Wood  for  St.  Louis  &  San  Francisco  Railroad  Company. 

Oeorge  Stuart  Patterson  for  Pennsylvania  Railroad  Company. 

8.  A.  Lyndey  C.  C.  Wright,  Edward  M.  Hyzer,  and  W.  A.  Gardner 
for  Chicago  &  North  Western  Railway  Company. 

E.  C.  Lindley  and  J.  D.  Armstrong  for  Great  Northern  Railway 
Company. 

L.  H.  Alexander  and  8,  H,  8trawn  for  Chicago  &  Alton  Railroad 
Company. 

Report  of  the  Coicmission. 

Lane,  Commissioner: 

This  proceeding,  which  is  popularly  known  as  the  "Western 
Advanced  Rate  Case,"  involves  the  reasonableness  of  the  rates 
upon  some  200  commodities  which  the  carriers  west  of  Chicago  have 
attempted  to  increase.  No  effort  can  be  made  to  specify  the  indi- 
vidual rates,  inasmuch  as  these  number  several  hundred  thousand,  nor 
can  the  territory  involved  be  precisely  delimited,  although  a  fair  idea 
of  its  extent  may  be  had  by  a  survey  of  a  map  of  the  Burlington 
system  which  leads  to  most  of  the  basing  points  upon  which  the  rates 
concerned  are  fixed.  More  than  200  railroads  operating  in  the  states 
of  Wisconsin,  Minnesota,  Iowa,  Missouri,  North  Dakota,  South 
Dakota,  Nebraska,  Kansas,  and  Montana  are  parties  to  these  rates. 
It  is  needless  to  say  that  neither  the  carriers  nor  the  shippers  have 
throughout  this  investigation  attempted  to  deal  with  all  the  specific 
rates  between  definite  points  of  movement  upon  these  lines  of  road. 
This  investigation  has  been  a  general  one,  touching  laige  and  funda- 
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mental  principles  of  law  and  governmental  policy  on  the  one  hand, 
and  of  railroad  needs,  plans,  and  policies  on  the  other. 

The  rates  concerned  are  imder  volimtary  suspension  by  act  of  the 
carriers.  It  will  be  recalled  that  in  Jime,  1910,  the  principal  carriers 
in  Western  Trunk  Line  territory  filed  with  the  Commission  tariffs 
increasing  their  rates  upon  a  number  of  important  articles  of  com- 
merce. This  action  was  taken  through  common  agents.  Before 
such  rates,  however,  had  gone  into  effect  the  Attorney  General  of  the 
United  States  caused  suit  to  be  brought  in  the  circuit  court  of  the 
United  States  for  the  seventh  circuit,  alleging  that  such  increased 
rates  were  the  result  of  a  combination  and  conspiracy  in  restraint  of 
trade  and  in  violation  of  the  Sherman  antitrust  act.  A  temporary 
injimction  having  been  seciured,  appeal  was  made  by  the  carriers 
affected  to  the  President  of  the  United  States,  asking  relief  from  such 
injimction  and  offering  to  volimtarily  suspend  the  effectiveness  of 
such  rates  pending  a  determination  as  to  their  reasonableness  by  the 
Interstate  Commerce  Commission.  This  appeal  was  made  in  view  of 
a  bill  then  pending  before  Congress  amending  the  act  to  regulate 
commerce  so  as  to  vest  in  this  Commission  the  power  to  suspend 
advanced  rates.  Such  bill  later  became  law.  The  carriers  there- 
upon refiled  their  tariffs,  suspending  their  effectiveness,  however, 
imtil  such  time  as  the  Commission  could  conduct  the  present  inves- 
tigation. 

CONSTRUCTION  OF  NEW  LAW. 

At  the  threshold  of  this  inquiry  we  are  required  to  give  interpre- 
tation to  a  new  provision  of  the  act  to  r^xdate  commerce,  which 
reads: 

Whenever  there  shall  be  filed  with  the  Commiflsioii  any  schedule  stating  a  new 
individual  or  joint  rate,  fare,  or  charge,  or  any  new  individual  or  joint  classification, 
or  any  new  individual  or  joint  regulation  or  practice  affecting  any  rate,  fare,  or  chaige, 
the  Commission  shaU  have,  and  it  is  hereby  given,  authority,  either  upon  complaint 
or  upon  its  own  initiative  without  compliant,  at  once,  and  if  it  so  orders,  without 
answer  or  other  formal  pleading  by  the  interested  carrier  or  carriers,  but  upon  reascm- 
able  notice,  to  enter  upon  a  hearing  concerning  the  propriety  of  such  rate,  fare,  chaige, 
classification,  regulation,  or  practice;  and  pending  such  hearing  and  the  decision 
thereon  the  Commission  upon  filing  with  such  schedule  and  delivering  to  the  carrier 
or  carriers  affected  thereby  a  statement  in  writing  of  its  reasons  for  such  suspension 
may  suspend  the  operation  of  such  schedule  and  defer  the  use  of  such  rate,  ^^re, 
chs^e,  classification,  regulation,  or  practice,  but  not  for  a  longer  period  than  one 
hundred  and  twenty  days  beyond  the  time  when  such  rate,  fare,  chaige,  classifica- 
tion, regulation,  or  practice  would  otherwise  go  into  effect,  and  after  full  hearing, 
whether  completed  before  or  after  the  rate,  fare,  chaige,  classification,  regulation, 
or  practice  goes  into  effect,  the  Commission  may  make  such  order  in  reference  to 
such  rate,  ft^re,  charge,  classification,  regulation,  or  practice  as  would  be  proper  in  a 
proceeding  initiated  after  the  rate,  fare,  chaige,  classification,  regulation,  or  practice 
had  become  effective:  Provided,  That  if  any  such  hearing  can  not  be  concluded 
within  the  period  of  suspension,  as  above  stated,  the  Interstate  Commerce  Commission 
may,  in  its  discretion,  extend  the  time  of  suspension  for  a  further  period  not  exceeding 
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siz  monthB.  At  any  hearing  involving  a  rate  increased  after  January  first,  nineteen 
hundred  and  ten,  or  of  a  rate  sought  to  be  increased  after  the  passage  of  this  act,  the 
burden  of  proof  to  show  that  the  increased  rate  or  proposed  increased  rate  is  just 
and  reasonable  shall  be  upon  the  common  carrier,  and  the  Commission  shall  give 
to  the  hearing  and  decision  of  such  questions  preference  over  all  other  questions 
pending  before  it  and  decide  the  same  as  speedily  as  possible. 

In  the  last  sentence  of  this  provision  it  is  said  that  the  burden 
of  proof  to  show  that  "the  increased  rate"  or  proposed  rate  is  just 
and  reasonable  shall  be  upon  the  common  carrier.  It  is  urged  with 
much  force  and  an  extensive  citation  of  authority  that  the  purpose 
of  this  provision  was  to  limit  the  investigation  of  the  Commission  to 
the  consideration  of  the  necessity  for  ''the  increase  in  the  rate." 
The  purpose  of  Congress,  it  is  said,  was  to  regard  all  rates  in  effect 
on  January  1,  1910,  as  the  maxima,  which  could  not  be  increased 
until  it  was  shown  that  there  was  reason  and  necessity  for  the  specific 
increase  made.  This  would  limit  our  investigation  as  to  all  rates 
increased  since  that  time  to  the  simple  question,  What  additional 
expenses  have  attached  to  the  movement  of  these  articles  which 
make  proper  an  increase  in  the  rate  ? 

Such  a  construction  of  the  statute  is  suggested  by  decisions  of  the 
English  courts  in  interpreting  the  railway  and  canal  act  of  1894. 
We  thmk,  however,  it  is  clear  from  the  language  of  that  statute, 
as  well  as  its  history,  that  the  purpose  of  Congress  differed  from  the 
purpose  of  Parliament.  The  English  law  was  based  on  a  legislative 
conclusion  that  existing  rates  were  already  suflSciently  high  and 
should  not  be  increased  excepting  as  transportation  costs  increased. 
Therefore,  the  English  commission  was  to  deal  with  the  increase 
itself  in  the  rate  and  not  with  the  increased  rate.  This  distinction 
is  fundamental  in  the  consideration  of  the  laws  of  the  two  Govern- 
ments. 

The  British  Parliament  in  1891  and  1892  passed  a  series  of  pubUc 
acts  establishing  the  maximum  rates  and  chaises  assessable  by  the 
railway  and  canal  companies  of  Great  Britain  and  Ireland.  These 
acts  became  effective  upon  December  31,  1892.  On  the  day  imme- 
diately following,  viz,  January  1,  1893,  the  carriers  took  advantage 
of  the  liberal  scale  of  class  rates  provided  for  in  these  parliamentary 
acts,  and  advanced  a  great  number  of  such  rates  which  were  lower 
than  the  maxima  allowed  and  which  had  obtained  for  many  years. 
The  Railway  and  Canal  Commission  was  without  authority  to  check 
such  increases  and  restore  previously  existing  schedules.  At  once, 
therefore,  it  was  perceived  that  the  effect  of  the  new  legislation  by 
Parliament  under  which  reUef  had  been  hoped  for  by  the  shippers 
was  to  place  it  within  the  power  of  the  carriers  to  increase  all  rates 
up  to  the  high  class  rates  fixed  by  parliamentary  act. 

It  was  to  remedy  this  situation  that  the  railway  and  canal  traffic 
act  of  1894  was  passed  providing  that  *' where  a  railway  company 
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has  either  alone  or  jomtly  with  any  other  railway  company  or  com- 
panies since  the  last  day  of  December,  1892,  directly  or  indirectly 
increased,  or  hereafter  increase,  directly  or  indirectly,  any  rate  or 
charge,  then,  if  any  complaint  is  made  that  the  rate  or  charge  is 
unreasonable,  it  shall  lie  upon  the  company  to  prove  that  the  increase 
of  the  rate  or  charge  is  reasonable,  and  for  that  purpose  it  shall  not 
be  sufficient  to  show  that  the  rate  or  charge  is  within  any  limit  fixed 
by  an  act  of  Parliament  or  by  any  provisional  order  confirmed  by 
act  of  Parliament." 

Lord  Justice  Smith  gave  the  history  of  this  act  in  the  Mansion 
House  case,  9  R.  &  C.  T.  Cases,  p.  68,  in  these  words: 

What  the  legislature  did  was  obvious.  We  know  how,  when  the  new  maxima 
came  in,  the  companies  put  up  their  rates,  and  as  r^ards  many  of  them  they  put 
them  up  to  their  maxima,  and  it  became  a  question  for  traders  and  the  community  at 
large,  and  the  legislature  said,  when  they  found  this  had  happened,  we  will  go  back 
two  years  and  draw  a  line  along  there  and  say  that  is  probably  the  proper  rate  two 
years  ago,  which  they  had  been  charging  before  they  began  putting  up  liieir  rates  to 
their  maxima.  We  will  just  draw  a  line  along  there,  and  if  they  have  increased  them 
since  that  date,  then  we  will  put  upon  the  railway  company  the  onus  of  justifying 
that  increase.  That  is  the  English  of  that  act  of  Parliament,  and  that  I  have  no  doubt 
about. 

The  effect  of  this  enactment  was  to  cast  upon  the  railway  company 
the  burden  of  proving  "  that  the  increase  of  the  rate  was  reasonable." 
The  act  to  regulate  conmierce,  on  the  other  hand,  requires  the  carrier 
to  show  the  reasonableness  of  the  increased  rate.  Under  the  act  of 
Parliament,  the  carrier  is  called  upon  to  justify  the  difference  between 
its  previously  existing  rate  and  the  rate  established,  while  under  the 
act  of  Congress  the  carrier  is  called  upon  to  prove  that  the  new  rate 
as  a  whole  is  reasonable.  This  distinction  is  clearly  recognized  in 
the  opinion  of  Smith,  L.  J.,  in  the  Mansion  House  ca^e,  9  R.  &  C.  T. 
Cases,  at  page  209,  wherein  it  is  said: 

• 

There  was  an  ingenious  point  taken  by  Mr.  Russell,  namely,  that  if  the  rate  in  the 
whole  was  reasonable,  nothing  more  was  to  be  inquired  into.  That  really  whittled 
the  act  of  1894  down  to  the  procedure  in  vogue  before  1894.  The  question  then 
always  was  whether  the  rate  or  charge  was  reasonable,  and  this  act,  as  I  read  it,  makes 
the  question  whether  the  increase  was  fair  and  reasonable. 

And,  again,  in  the  same  case,  Kay,  L.  J.,  at  page  201,  says: 

That  is  where  there  has  been  an  increase.  If  any  complaint  is  made  that  the  rate 
or  charge  is  unreasonable  it  shall  lie  on  the  company  to  prove  that  the  increase,  not 
that  the  rate  or  charge,  but  that  the  increase  of  the  rate  or  charge,  is  reasonable. 

And  on  page  200: 

What  the  company  is  bound  to  prove  is  that  the  increase  has  been  reasonable,  and 
they  do  not  show  that  by  merely  showing  that  the  present  chajrge  is  reasonable. 

There  is,  however,  another  and  broader  view  by  which  we  can 
determine  the  meaning  of  Congress.     For  more  than  20  years  Con- 
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greaa  by  express  statutoiy  declaration  fixed  the  measure  of  a  carrier's 
charge  at  ^'a  just  and  reasonable  rate."    There  was  no  check  upon 
the  initiative  of  the  carrier.     Any  rate  filed  and  published  in  accord- 
ance with  the  requirements  of  the  law  was  presumed  to  be  reasonable, 
and  a  direct  proceeding  of  attack  upon  complaint  was  necessary  to 
raise  before  this  Commission  the  question  whether  or  not  it  conformed 
to  the  standard  set  by  the  law.    For  a  period  of  years  the  tendency 
of  rates  was  downward,  owing  in  great  part  to  active  competition 
betiveen  the  carriers  for  traffic.     Rates  were  made  from  day  to  day, 
and  as  between  one  shipper  and  another,  by  means  of  rebates  from 
the  standard  published  rate.     This  led  to  extreme  dissatisfaction  on 
the  part  of  the  public,  and  to  the  serious  injury  of  the  roads  them- 
selves.    To  meet  this  situation  the  carriers  attempted  to  form  traffic 
associations  by  which  under  severe  penalties  they  were  bound  to  each 
other  by  contract  to  exact  the  published  rates.     Under  decisions  of 
the  Supreme  Court  of  the  United  States,  however,  these  alliances 
were  declared  unlawful,  and  there  then  followed  the  development 
of  the  "community  of  interest''  plan  by  which,  through  the  medium 
of  one  group  of  financiers  or  another,  the  carriers  of  a  certain  territory 
became  harmonized.     They  no  longer  competed  by  cutting  rates, 
because  they  were  subject  to  a  common  control,  or  at  least  were 
dominated  by  interests  that  were  sympathetic.     There  resulted  an 
era  of  imexampled  prosperity  among  the  railroads  as  a  whole.     Net 
revenues  increased,  the  stronger  roads  of  higher  credit  absorbed  the 
smaller;  new  lines  were  projected  by  the  greater  roads;  small  lines 
were  articulated  into  large  and  connected  systems;  and  with  the 
development  on  the  part  of  the  carriers  of  the  advantages  of  concord 
came  an  evident  determination  not  only  to  make  rates  stable  but  if 
possible  to  bring  about  their  increase.    Accordingly,  for  several 
years  past  the  chief  body  of  protest  coming  from  shippers  to  this 
Commission  has  been  against  increases  in  rates,  and  the  Coromission 
being  unable  to  stay  these  increases,  the  shippers  sought  from  Con- 
gress the  enactment  of  a  law  by  which  the  power  would  be  given  to 
this  Commission,  when  public  reasons  made  advisable  such  a  course, 
to  lay  a  restraimng  hand  upon  the  power  and  initiative  which  hitherto 
had  rested  with  the  carrier  without  limitation  or  constraint. 

Moreover,  the  Federal  courts  found  themselves  embarrassed  by  the 
appeals  made  to  their  equity  powers  against  such  increases.  The 
courts  differed  upon  the  fundamental  question  of  jurisdiction.  In 
the  cases  where  the  courts  assumed  jurisdiction  there  resulted  the 
greatest  discrimination  as  between  individual  shippers  and  carriers, 
for  as  to  some  the  increased  rate  was  in  effect,  while  as  to  others  it 
was  not  in  effect.  With  such  a  history  before  it  Congress  deemed  it 
advisable  to  lodge  with  this  Commission,  which  alone  under  the 
Abilene  case^  204  U.  S.,  426,  has  power  to  determine  the  reasonable- 
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ness  of  a  rate,  the  power  to  restrain  for  a  time  aa  increased  rate  until 
a  determination  can  he  had  as  to  whether  this  rate  conforms  to  the 
requirement  of  the  statute  or  is  but  the  evidence  of  the  ex^x^ise  of  an 
arbitrary  power. 

The  National  Legislature  has  not  fixed,  as  in  England,  a  body  of 
maximum  rates.  It  has  not  been  declared  that  the  rates  of  January 
1, 1910,  are  to  be  regarded  as  either  above  or  below  the  old  and  long 
established  standard  of  reasonableness.  The  statute  contains  no 
intimation  that  we  are  to  gauge  an  increased  rate  which  is  suspended 
by  any  other  measure  than  that  by  which  we  would  gauge  any  existing 
rate  that  might  be  complained  of.  The  power  to  suspend  is  ancillary 
to  the  general  power  of  investigation,  it  being  the  mind  of  Congress 
that  it  was  a  healthier  and  wiser  policy  that  there  should  be  a  reason- 
able exercise  of  such  power  of  suspension  than  that  either  the  courts 
should  continue  to  inadequately  deal  by  injunctive  process  with  a 
problem  the  ultimate  solution  of  which  did  not  rest  within  their 
purview,  or  that  the  shipping  public  should  be  subjected  to  continuing 
instability  of  rates  and  consequent  commercial  disturbance.  More- 
over, the  duty  having  been  laid  upon  the  carriers  to  fix  reasonable 
rates,  it  was  neither  harsh  nor  oppressive  to  require  them  to  make 
justification  when  such  rates  were  to  be  increased. 

Regarded  from  this  point  of  view,  we  can  not  but  conclude  that 
Congress  did  not  intend  to  say  to  this  Commission:  The  rates  ob- 
taining on  January  1,  1910,  are  maxima,  and*if  a  carrier  attempts 
to  increase  them  it  must  give  the  reason  for  the  increase,  showing 
what  new  burden  of  transportation  expenses  it  has  suffered  which 
justifies  such  increase.  The  question  before  the  Commission  is  that 
which  would  have  arisen  had  these  rates  gone  into  effect  and  a  formal 
complaint  been  made  against  them  as  unjust  and  unreasonable.  We 
may  establish  the  rates  proposed  as  reasonable,  one  or  all  of  them,  or 
reduce  the  proposed  rates.  We  may  continue  in  effect  the  present 
lower  rates,  or  we  may  reduce  the  existing  rates.  For  '*the  Commis- 
sion may  make  such  order  in  reference  to  such  rate  *  *  *  as 
would  be  proper  in  a  proceeding  initiated  after  the  rate  had  become 
effective."  The  purpose  of  Congress  was  to  give  this  Commission 
the  same  plenary  power  over  increased  rates  that  since  the  enactment 
of  the  Hepburn  Act  it  has  enjoyed  over  other  rates. 

BURDEN  OF  PROOF. 

Stress  is  further  laid  upon  the  use  of  the  words  '^ihe  burden  of 
proo/ shall  be  upon  the  common  carrier,"  and  we  are  ui^ed  to  a  stride 
interpretation  of  this  language  along  lines  of  judicial  reasoning  in  civil 
and  criminal  cases.  This  language  has  a  common-sense  meaning 
which  does  not  need  elucidation  by  citation  of  authority. 
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It  must  be  borne  in  mind  that  this  Commission  is  not  a  court  of 
law;  its  function  is  to  apply  the  mandatory  and  restrictive  provi- 
sions of  the  act  to  r^ulate  commerce  to  stated  conditions  of  fact. 
We  must  regard  the  problems  presented  to  us  from  as  many  stand- 
points as  there  are  public  interests  involved.    The  making  of  a  rate 
is  in  ultimate  analysis  the  exercise  of  a  taxing  power  on  commerce. 
73  Fed.,  409.    The  reasonableness  of  a  rate  is  to  be  determined  by  no 
mere  mathematical  calculation,  though  figures  of  cost  and  revenue 
must  play  a  not  inconsiderable  part  in  arriving  at  a  final  judgment. 
Wise  men  may  differ  as  to  what  a  "just  and  reasonable  rate"  is  un- 
der given  conditions.    The  courts  recognize  that  there  is  abundant 
play  for  what  the  present  Chief  Justice  so  admirably  described  as  "  the 
flexible  limit  of  judgment  which  belongs  to  the  power  to  make  rates." 
206  U.  S.,  26.    The  unrestricted  power  to  make  rates,  however, 
should  not  rest  in  the  hands  of  those  whose  tendency  must  be,  by 
reason  of  human  nature,  to  exact  to  the  limit  the  highest  return 
that  can  be  procured.    Reasons  of  pubUc  poUcy  demand  that  there 
shall  be  a  check  placed  upon  a  power  which  may  be  perverted  and 
thus  brought  to  restrict  and  embarrass  commerce  rather  than  in- 
crease and  develop  it.    Every  rate  question,  therefore,  is  a  public 
question — this  is  the  underlying  principle  of  the  act  to  regulate  com- 
merce and  of  all  similar  legislation  controlling  pubUc  utilities.    An 
examination  into  the  specific  provisions  of  the  act,  especially  into 
those  of  section  13,  will  make  clear  to  the  candid  mind  that  a  com- 
plaint before  this  Commission  was  not  intended  to  be  regarded  in  the 
same  strict  and  hard  light  as  a  complaint  in  an  action  at  law,  but 
was  to  be  regarded  as  an  appeal  to  the  Government  against  oppres- 
sive, unjust,  and  illegal  action.    A  shipper  may  not  dismiss  his  com- 
plaint without  consent.    The  fact  that  he  has  no  interest  in  the 
traffic  concerned  in  his  complaint  does  not  ''put  him  out  of  court." 
These  and  similar  provisions  indicate  that  the  purpose  of  Congress 
in  enacting  the  act  to  regulate  commerce  was  to  establish  a  body 
whose  fimction  it  should  be  to  protect  the  pubUc  interest  and  not 
merely  regard  the  technical  rights  of  an  individual  shipper,  and  in 
this  view  of  the  law  the  act  has  been  administered  by  the  Conmiis- 
sion.     In  accepting  this  theory,  therefore,  it  is  not  within  beUef  that 
Congress  intended  by  the  language  now  under  consideration  to  con- 
vert this  Commission  into  a  tribunal  which  should  merely  determine 
as  between  two  sides  the  preponderance  of  evidence  and  base  its 
decisions  upon  technical  and  somewhat  archaic  rules  of  evidence. 

By  this,  however,  we  are  not  to  be  understood  as  meaning  that 
the  language  of  the  act  is  without  significance,  or  has  no  binding 
authority  upon  us,  or  that  it  casts  no  burden  upon  the  carriers.  The 
assumption  of  the  law  is  that  the  railroad  which  increases  its  rates 
takes  such  action  knowing  that  the  law  casts  upon  it — if  challenge  is 
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made  either  by  this  Commission  or  otherwise — ^the  burden  of  justi- 
fying its  action.  Theirs,  in  the  language  of  the  learned  Dean  Wig- 
more,  is  "the  risk  of  nonpersuasion/'  Wigmore  on  Evidence,  sec. 
2485.  The  railroad  must  assume  to  prove  to  this  Conmiission  that  the 
new  and  the  increased  rates  are  within  the  words  of  description  and 
limitation  used  in  the  act;  that  is,  that  they  are  just  and  reasonable. 
And  to  say  that  they  must  prove  this  is  to  say  that  they  must  satisfy 
our  minds  of  this  fact. 

POSITION   OF  THE   CARRIERS. 

The  carriers  in  the  present  proceeding  have  assmned  this  burden. 
They  have  laid  before  us  their  financial  condition,  their  needs,  their 
hopes,  their  fears.  While  the  justification  given  by  no  one  is  precisely 
that  given  by  all  others,  the  common  groimd  for  these  common 
advances  may  be  epitomized  in  the  language  of  the  leading  witness  for 
the  carriers,  ''We  need  the  money." 

Disregarding  for  the  moment  all  other  considerations,  this  state- 
ment that  rates  should  be  increased  because  the  carriers  need  greater 
revenue  than  hitherto,  soimds  ominous,  coining  as  it  did  in  a  year  of 
imexampled  railroad  earnings.  For  it  is  a  fact,  demonstrable  from 
the  figures  gathered  by  this  Commission,  that  at  no  time  in  the 
history  of  American  railroads  have  they  yielded  such  profits  or  was 
their  prospect  more  fair  than  in  the  fiscal  year  that  closed  June 
30,  1910. 

The  primary  in^ression  of  the  Conmiission  was  that  these  increased 
rates  were  impelled  by  the  ''higher  cost  of  Uving"  to  the  railroads; 
that  they  were  merely  the  outgrowth  of  the  increased  cost  of  supplies, 
fuel,  and  labor;  but  no  sooner  was  the  investigation  under  way  than 
these  matters  were  entirely  subordinated.  It  became  manifest  that 
the  purpose  of  the  carriers  was  not  so  much  to  secure  approval  of 
these  specific  rates  as  to  discover  the  mind  of  the  Commission  with 
respect  to  the  poUcy  which  the  carriers  might  in  future  pursue,  and 
to  secure  if  possible  some  commitment  on  our  part  as  to  a  nation-wide 
policy  which  would  give  the  carriers  a  loose  rein. 

No  better  expression  of  this  thought  can  be  made  than  is  found 
in  the  opening  paragraph  of  the  brief  of  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company: 

The  case  of  The  Atchison,  Topeka  &  Santa  Fe  Railway  Company  is  that  American 
railway  rates  never  have  been  high  enough  and  that  the  pubUc  never  has  paid  ade- 
qxiately  for  the  service  which  it  has  received,  that  the  railway  company,  with  an 
extremely  fortunate  situation  geographically,  touching  the  Great  Lakes,  the  Gulf  of 
Mexico,  and  the  Pacific  Ocean,  and  penetrating  states  and  territories  yielding  all 
varieties  of  traffic,  has  never,  although  most  carefully  managed,  earned  for  its  stock- 
holders and  its  physical  needs  half  the  money  to  which  it  has  been  entitled  from  the 
public  it  has  served;  that  this  inadequate  return  has  prevented  it  from  properly 
keeping  abreast  of  the  development  of  the  country  or  meeting  the  demands  which  the 
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people  had  a  right  to  make  if  they  would  pay  for  the  things  demanded;  that  the 
increased  cost  of  operation  and  the  increase  of  taxes  have  for  years  been  encroaching 
upon  its  earnings  at  a  pace  which  all  the  economies  that  could  be  practiced  have  been 
insufficient  to  withstand;  that  the  demands  of  the  region  which  it  serves  call  for  the 
annual  expenditure  of  about  $30,000,000,  while  under  present  conditions  it  can  not 
procure  the  money;  that  for  the  reasons  given  it  has  never  had  the  credit  which  it 
should  have  enjoyed  as  a  great  and  constant  borrower  of  money;  and  that  to  meet  the 
needs  of  its  territory  henceforward  by  extending  and  improving  its  plant  it  must 
have  more  cash  and  higher  credit,  and  both  of  these  must  come  from  higher  rates. 

It  is  doubtless  true  that  in  its  control  over  the  charges  which  our 
railroads  may  make  this  Commission  exercises  a  power  so  extensive 
as  to  justify  the  broadest  consideration  of  the  economic  and  financial 
effects  of  its  orders.  By  its  decisions  in  the  AbUene  Cotton  OH  case, 
supra,  and  in  the  lUinois  Central  case,  215  U.  S.  452,  the  Supreme 
Court  has  erected  this  Commission  into  what  has  been  termed  ''an 
economic  comrt,"  or  to  give  it  a  more  commonplace  definition;  but 
one  perhaps  of  stricter  legal  analogy,  a  select  jury  to  pass  upon  the 
reasonableness  and  justness  of  railroad  rates,  rules,  and  practices. 
Within  broad  lines  of  discretion  the  courts  regard  the  conclusions  of 
the  Conmiission  on  questions  of  fact  as  final.  There  is  an  appeal  upon 
questions  of  law  by  the  carriers  to  the  courts,  but  unless  a  constitu- 
tional guaranty  is  violated  the  order  of  this  Commission  is  final,  pro- 
vided, of  course,  the  Commission  does  not  overstep  the  jurisdictional 
limits  placed  upon  it  by  the  statute.  And  as  to  the  shipper  this 
tribunal  is  his  one  and  only  resort  against  injustice.. 

We  must  not  regard  too  seriously,  however,  the  effort  of  railroad 
counsel  to  establish  this  Commission  in  loco  parentis  toward  the  rail- 
roads. We  must  be  conscious  in  our  consideration  of  these  rate 
questions  of  their  effect  upon  the  policy  of  the  railroads  and,  ulti- 
mately, upon  the  welfare  of  the  state.  This  country  can  not  afford 
to  have  poor  railroads,  insufficiently  equipped,  unsubstantially  built, 
carelessly  operated.  We  need  the  best  of  service.  Our  railroad 
management  should  be  the  most  progressive.  It  should  have  wide 
latitude  for  experiment.  It  should  have  such  encouragement  as 
would  attract  the  imagination  of  both  the  engineer  and  the  investor. 
Nevertheless,  it  is  likewise  to  be  remembered  that  the  Government 
has  not  undertaken  to  become  the  directing  mind  in  railroad  man- 
agement. We  are  not  the  managers  of  the  railroads.  And  no  mat- 
ter what  the  revenue  they  may  receive  there  can  be  no  control  placed 
by  us  upon  its  expenditure,  no  improvements  directed,  no  economies 
enforced. 

REGULATION   V.    LAISSEZ  FAIRE. 

The  full  significance  of  the  opening  sentence  quoted,  *'  that  American 
railway  rates  never  have  been  high  enough  and  the  public  has  never 
paid  adequately  for  the  service  which  it  has  received,"  can  not  be 
appreciated  until  one  stops  to  think  that  for  nearly  seventy-five  years 
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after  the  first  railroad  was  built  the  American  Government  did  not 
choose  to  exercise  the  power  of  regulating  the  charges  of  interstate 
railroads.     These  carriers,  charged  with  a  public  trust,  were  given  a 
free  hand  in  the  institution  of  their  own  rates  until  within  the  last 
four  years,  and  they  now  appear  asking  the  protection  of  the  law  to 
increase  their  rates,  which  under  the  play  of  economic  forces  they  say 
never  have  been  high  enough.     Throughout  this  record  it  appears 
that  a  literary  campaign  has  been  conducted  by  the  use  of  railroad 
money  with  the  manifest  purpose  of  establishing  both  at  home  and 
abroad  the  impression  that  the  effect  of  railway  regulation  in  the 
United  States  is  injurious  to  the  American  railroad.    Widespread 
circulation  has  been  given  to  the  pessimistic  utterances  of  railroad 
financiers  who  sought  to  fix  the  idea  that  injustice  was  being  done 
our  railroads  by  restrictive  and  oppressive  legislation.     Yet  it  is 
apparent  that  the  carriers  at  present  in  this  and  similar  cases  are 
relying  upon  the  restrictive   provisions   of  the  law  which  declare 
concessions  from  the  pubUshed  rate  to  be  criminal  and  thus  give 
stabiUty  to  rates — at  least  as  between  carriers — to  permit  the  eleva- 
tion of  rates  to  a  standard  which  under  the  force  of  competition 
the  carriers  were  unable  to  reach  and  maintain. 

President  Ripley,  of  the  Santa  Fe,  in  his  testimony,  which,  it  maybe 
said,  was  the  broadest  and  most  statesmanlike  of  any  given  herein,  said 
that  in  the  past  the  rates  in  the  territory  through  which  his  road  runs 
had  not  been  suiEciently  high,  although  they  had  been  made  without 
any  substantial  regulation.  Being  asked  if  in  his  opinion  the  result  of 
operating  railroads  without  regulation  had  resulted  in  not  making 
a  proper  return  to  the  carriers,  he  answered  emphatically,  "I  do." 

"And  now,  that  we  have  regulation,  rates  should  be  put  upon  a 
paying  basis,  is  that  your  opinion?''  he  was  asked. 

To  which  his  answer  was,  ''Yes.'' 

Could  there  be  any  position  less  reasonable  than  to  cry  out  against 
restrictive  legislation  and  in  the  same  breath  ask  benefits  imder  this 
legislation  which  never  were,  and  admittedly  never  could  have  been, 
won  in  the  open  field  of  imlimited  competition  ? 

The  attitude  of  the  American  people  toward  their  railroads  is  one 
of  friendship,  not  enmitj''.  Those  who  are  familiar  with  the  history 
of  European  and  American  railroads  know  that  no  other  people  have 
been  more  generous  in  their  treatment  of  such  great  enterprises  than 
have  been  the  American  people.  Not  only  has  the  Federal  Govern- 
ment granted  extensive  land  concessions  to  many  roads  (an  area 
estimated  by  a  former  Attorney  General  of  the  United  States  to  be 
as  large  as  nine  states  the  size  of  Pennsylvania),  but  state  and  munic- 
ipal governments  have  by  grants  of  land  for  rights  of  way  and  terminal 
purposes,  the  voting  of  bonds  in  aid  of  construction,  and  by  guarantees 
of  bond  issues  promoted  extensive  lines  of  road,  some  of  which  were  not 
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justified  at  the  time  of  their  conatructiou  upon  any  reasonable  basis 
of  probable  return.  While  there  doubtless  has  been  spasmodic  and 
dema^gic  effort  in  various  sections  of  our  country,  which  made  for 
the  injury  of  the  carriers,  the  trend  of  control  and  relation  as  a 
whole  has  been  conservative,  wise,  and  sympathetic  toward  the 
investors  in  such  enterprises. 

If  we  contrast  the  action  of  the  British  Government  toward  its 
railroads  with  that  of  the  Government  of  the  United  States  toward 
our  roads  it  will  be  manifest  that  we  have  allowed  to  American  cat^ 
riers  far  more  play  for  the  exercise  of  individual  judgment  and 
initiative  than  has  our  aister  naUoa  across  the  ocean.  The  act  to 
regulate  commerce  grants  to  the  Interstate  Commerce  Commission 
much  less  of  power  than  is  vested  in  the  Canadian  commission  by 
our  northern  nd^bor. 

Whatever  of  doubt  has  uisen  in  the  public  mind  respecting  the 
value  of  our  railroad  securitiea  has  come,  we  are  convinced,  rather 
from  the  too  reckless  policy  of  stock  manipulators  parading  under 
the  title  of  financiers  than  from  any  course  of  governmental  policy 
on  the  part  of  the  American  people. 

The  railroads  make  complaint  that  they  no  longer  have  a  free 
hand.  Yet  the  fact  is  that  they  have  fared  better  under  such  con- 
trol as  that  to  which  they  are  at  present  subjectckl  than  under  a 
preceding  r^ime  of  laiesez  faire.  On  July  1, 1901,  there  were  in  the 
United  States  reporting  to  thia  Conimission  195,561  miles  of  railroad, 
yielding  a  gross  operating  revenue  of  $1,572,960,868,  or  S8,043  per 
mile.  The  net  operating  revenues  of  these  roads  amounted  to 
$677 ,221, 171,^ or  $2,951  per  mile.  Coming  forward  ten  years  to  July 
1,  1910,  we  find  that  the  mileage  of  our  roads  incressed  to  238,411 
miles,  which  yielded  for  the  preceding  fiscal  year  a  total  gross  income 
of  $2,818,411,419,  or  $11,822  per  mile.  The  net  operating  revenues 
reached  the  unparalleled  figure  of  $932,848,978,  or  $3,913  per  operated 
mile,  an  increase  of  33  per  cent  in  net  per  mile  over  the  figures  of 
but  ten  years  ago.     The  advance  year  by  year  is  shown  in  this  table: 
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The  mftgnitude  of  this  increase  may  be  appreciated  when  one 
considerB  the  column  headed  "Net  operating  revenues."  A  gain  of 
over  $109,000,000  in  net  revenue  was  made  by  the  railroads  of  this 
country  in  the  last  year.  A  sum  four  times  as  great  as  the  total 
paid  by  the  United  States  for  Alaska,  the  Loui^ana  Purchase,  and 
Florida,  combined,  was  added  to  the  net  profits  of  our  carriers  in  one 
year  over  and  above  the  profits  of  the  preceding  year.  And  the 
mileage  operated  was  but  3,000  miles  greater  in  the  one  year  than 
in  the  other.  With  an  increase  of  38,000  miles  between  1902  and 
1910  the  net  revenues  received  from  the  operation  of  our  railroads 
increased  over  $300,000,000. 

IHCBEASINO  DIVIDBNDS. 

Coming  to  a  consideration  of  the  return  to  the  holders  of  American 
railroad  stocks,  we  find  a  result  equally  gratifying.  It  is  almost  axio- 
matic that  the  investment  in  an  American  railroad  is  not  represented 
by  its  capitalization.  This  generalization  b  subject  to  a  few  ex- 
ceptions. This  commission  can  not  accept  capitalization  as  repre- 
senting either  investment  or  value.  As  conservative  an  authority 
as  Judge  Noyes  may  be  quoted  to  the  effect  that ' '  Stocks  are  watered, 
anticipated  profits  are  capitalized  in  advance,  a  large  volume  of 
securities  is  deemed  desirable  for  speculative  purposes.  Therefore," 
he  says,  "fictitious  capitalization  is  not  an  element  of  value.  The 
amount  of  the  outstanding  stocks  and  bonds  is  seldom  any  true 
measure  of  worth.  A  railroad  can  not,  by  the  manufacture  of  paper 
securities,  impose  upon  the  public  the  burden  of  making  them  pay 
real  profits." 

Bearing  this  thought  in  mind,  let  us  glance  at  the  following  sum- 
mary showing  the  amount  and  percentage  of  capital  stock  upon  which 
dividends  were  declared  between  the  years  1SS8  and  1910: 
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This  table^  it  will  be  observed,  begins  with  the  first  year  after  the 
act  to  regulate  commerce  took  effect.  At  that  tune  but  38  per  cent 
of  the  stock  of  American  railroads  was  paying  dividends.  The 
amount  paid  was,  in  roimd  figures,  $80,000,000  per  year.  Passmg 
over  the  years  of  industrial  panic  and  coming  to  the  year  1900  we 
find  45  per  cent  of  the  stock  paying  dividends  amoimting  to  $139,- 
600,000.  These  dividends  were  paid  upon  stock  having  a  par  value 
of  $2,669,000,000,  upon  which  the  average  rate  paid  was  5.23  per 
cent.  In  1910,  however,  the  amoimt  of  stock  paying  dividends  had 
increased  to  nearly  $5,500,000,000,  or  more  than  double  what  it  was 
in  1900;  the  actual  amount  paid  in  dividends  had  increased  to  $405,- 
000,000,  or  nearly  three  times  the  amoimt  paid  in  1900,  and  the  aver- 
age rate  had  increased  over  42  per  cent. 

Thus  we  see  that  at  the  very  time  that  the  carriers  in  the  east  and 
in  the  west  were  taking  united  action  to  increase  their  rates,  they 
were  compiling  their  annual  statements,  which  show  from  the  stand- 
point of  net  revenue  and  of  dividends  upon  stocks  the  railroads  of  the 
United  States  as  a  whole  have  never  before  prospered — not  even  in 
the  heyday  of  1907 — as  they  did  in  1910,  which,  be  it  remarked,  was 
but  two  years  removed  from  the  financial  panic  of  1907-8. 

A   FOREIGN   APPREC5IATION. 

It  may  be  interesting  to  leam  in  this  connection  what  the  impartial 
view  of  Eiu^pean  experts  is  as  to  the  American  railway  situation. 
We  find  in  the  London  Statist  for  December  3, 1910,  an  article  dealing 
with  this  question,  from  which  we  extract  a  few  pregnant  and  illumi- 
nating passages.  The  Statist,  it  may  be  said,  is  a  financial  authority 
of  the  highest  character  to  which  reference  has  repeatedly  been  made 
during  the  course  of  this  hearing  by  raiboad  witnesses. 

No  one  who  acquamte  himself  with  the  condition  of  the  American  railway  industry 
can  fail  to  be  impressed  by  the  strong  position  it  has  now  attained.  This  strength  has 
come  from  a  variety  of  causes,  the  most  important  of  which  is  the  enormous  expansion 
in  traffic  from  year  to  year  and  from  decade  to  decade.  Occasionally  a  crisis  arises, 
which  for  the  moment  gives  a  setback  to  the  traffic,  but  within  a  year  or  two  the  whole 
of  the  decline  is  regained  and  there  is  again  rapid  expansion.  Since  1883  compre- 
hensive data  covering  the  whole  of  the  raUways  of  the  United  States  have  been  pub- 
lished in  that  excellent  work.  Poor's  Manual,  and  the  information  has  shown  that  the 
traffic  of  American  railways  doubles  every  10  years,  but  that  until  1899  the  growth  in 
earnings  was  very  small  in  proportion  to  the  growth  of  traffic  in  consequence  of  the 
constant  fall  in  the  average  rates  and  isres.  The  second  cause  of  increased  strength  is 
the  maintenance  of  the  average  freight  rate,  which  during  the  last  10  years  has  enabled 
the  railways  to  gain  all  the  advantage  of  the  great  growth  of  traffic.  From  1889  to 
1899  an  increase  of  85  per  cent  in  the  ton  mileage  was  attended  by  an  increase  of  only 
40  per  cent  in  the  freight  earnings,  whereas  from  1899  to  1909  an  increase  of  not  quite 
80  per  cent  in  the  ton  mileage  was  attended  by  an  increase  of  86.5  per  cent  in  the 
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freight  earningB.  To  ehow  the  widely  different  conditions  under  which  the  railways 
are  now  operated  from  those  which  prevailed  during  the  greater  part  of  the  nineties, 
when  the  railways  suffered  from  falling  rates,  we  give,  first,  a  statement  of  the  ton 
mileage  freight  receipts  and  average  freight  rate  in  1899  in  comparison  with  1889: 
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And,  second,  the  comparison  for  the  past  ten  years. 
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This  Steadiness  of  the  freight  rate  had  imdoubtedly  largely  contributed  to  the 
improvement  in  railway  results.  But  beyond  the  two  factora  of  growth  of  traffic  and 
the  steadiness  of  the  freight  rate  the  improved  position  is  due  to  the  wonderful  economy 
with  which  the  traffic  is  now  handled.  Between  1889  and  1899  the  great  expansiop  in 
traffic  brought  with  it  an  increase  in  the  trainload  from  160  tons  to  237  tons,  but  the 
growth  of  traffic  in  the  past  decade  has  been  accompanied  by  an  improvement  in  the 
average  trainload  from  287  tons  to  385  tons.  In  other  words,  a  growth  of  79  per  cent 
in  the  ton  mileage  in  the  past  yean  has  been  attended  by  an  increase  of  only  10  per 
cent  in  the  train  mileage. 

««««««« 

Another  factor  which  has  made  for  economy  has  been  the  recognition  that  one  of 
the  essentiab  of  a  cheap  system  of  transportation  is  density  of  traffic,  and  that  a  multi- 
plicity of  parallel  lines  is  less  advantageous  to  everyone  than  a  smaller  number  of 
lines  enjojring  a  dense  traffic  conveyed  in  heavily  loaded  trsans.  In  the  last  twenty 
yean  the  density  of  traffic  per  mile  of  road  has  more  than  doubled. 


A  fourth  influence  which  has  made  for  the  increased  profitableness  of  the  industry 
has  been  the  economy  of  capital.  In  the  ten  yean  to  1909  the  capital  expended  upon 
road  and  equipment  increased  only  41  per  cent,  while  the  tmits  of  traffic  increased  81 
per  cent  and  the  gross  receipts  increased  88  per  cent. 

««««««« 

The  expansion  of  traffic,  the  maintenance  of  the  freight  rate,  the  growth  of  density, 
the  economy  of  operation,  and  the  consequent  saving  of  capital  have  brought  great 
advantage  to  everyone  concerned.  In  the  first  place,  there  is  practically  no  compari- 
son between  the  physical  condition  of  the  railways  to-day  with  that  of  ten  yean  ago. 
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The  main  lines  of  the  country  are  now  fumiahed  with  very  heavy  rails,  are  provided 
with  strong  bridges,  have  easy  gradients  and  moderate  curvatures,  all  of  which  render 
traveling  much  safer  than  it  used  to  be.  The  empbyees  have  derived  great  advantage 
from  the  new  order  of  things,  and  in  the  past  ten  years  have  secured  much  higher  rates 
of  wages  and  better  conditions  of  labor.  The  return  upon  capital  has  also  appreciably 
increased,  and  their  improved  credit  has  enabled  and  is  enabling  the  railways  to  raise 
the  additional  capital  required  to  deal  with  the  growing  trafific  without  difficulty— a 
matter  of  no  small  importance,  having  regard  to  the  blow  given  to  their  credit  in  the 
nineties  through  the  unsound  currency  legislation  which  so  seriously  affected  their 
traffic.  Furthermore— and  this  mattw  is  by  no  means  an  unimportant  one — the 
economy  of  capital  expended  upon  the  railways  resulting  from  the  more  scientific 
method  of  operation  has  enabled  a  much  laiger  proportion  of  the  Nation's  savings  to  be 
devoted  to  other  industries  than  otherwise  would  have  been  possible,  and  has  tiiereby 
greatly  increased  the  productive  power  of  the  country.  In  1898-9  the  capital  expended 
per  unit  of  the  traffic  dealt  with  was  7.23  cents,  whereas  in  1908-9  it  was  only  5.64  cents, 
a  reduction  of  22  per  cent. 

««««««« 

Owing  to  the  appreciable  advance  in  the  rate  of  wages  and  the  higher  prices  of  com- 
modities, the  increase  in  revenue  expenditure  has  been  somewhat  greater  in  propor- 
tion than  the  increase  in  gross  receipts.  Nevertheless,  the  proportionate  increase  in 
net  receipts  corresp(mds  closely  to  the  expansion  in  the  traffic.  This  will  be  evident 
from  the  following  statement: 
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1  Inchides  taxesi 

Inasmuch  as  the  increase  of  capital  in  the  ten  years  was  only  41.5  per  cent  and 
the  increase  in  net  receipts  was  79.3  per  cent,  the  percentage  of  net  earnings  to  cap- 
ital increased  27  per  cent.  In  1908-9  it  was  5.25  per  cent,  and  ten  years  previously 
it  was  4.13  per  cent.  When  we  consider  the  advance  in  the  rate  of  wages  and  in  the 
cost  of  commodities,  such  a  result  bears  eloquent  testimony  to  the  great  skill  and 
economy  exercised  in  dealing  with  the  traffic. 


After  the  expansion  in  the  traffic  and  earnings  of  last  year,  the  further  increase  this 
year  is  at  a  diminished  rate,  and  it  is  probable  that  for  the  twelve  months  to  Jime  next 
the  increase  in  traffic  and  in  gross  receipts  will  be  below  the  normal  rate  of  expansion. 
Nevertheless,  in  view  of  the  good  crops  it  will  probably  be  appreciable.  On  the  other 
hand,  the  expenditure  oi  the  current  year  may  not  show  any  considerable  increase, 
notwithstanding  the  advance  in  the  rate  of  wages.  In  the  winter  months  of  last  year 
large  sums  had  to  be  spent  by  most  of  the  roads  in  repairing  the  damage  caused  by 
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floodfl  and  by  severe  weather,  and,  unleas  the  railways  are  agam  unfortunate,  compari- 
Bon  with  these  abnormal  expenses  will  enable  large  siuns  to  be  saved  in  the  next  few 
months.  On  the  whole,  we  anticipate  that  the  profits  of  the  railway  companies  this 
year  will  be  maintained  at  about  last  year's  high  level,  and  that  the  large  profits  will 
cause  some  of  the  companies  to  raise  their  dividends  above  the  moderate  rates  they 
are  now  paying  out  of  their  great  profits. 

The  sentence  last  quoted  may  be  taken  to  reveal  the  attitude  of 
the  European  stockholder  who  asks  that  he  may  have  a  larger  share 
out  of  the  ''great  profits''  which  the  American  railroads  are  making. 
This  presents  the  awkward  dilemma  in  which  the  American  railroad 
man  is  placed.  His  European  shareholders  insist  upon  larger  dividends 
because  of  increasing  profits,  while  he  is  demanding  higher  rates  in 
order  that  his  credit  at  home  and  abroad  may  be  sustained. 

PROFITS   AND  DIVJDBNDS   OF   WBSTBRN   CARBIBBS. 

Before  proceeding  further  to  a  consideration  of  other  aspects  of 
the  general  situation  it  becomes  pecuUarly  pertinent  at  this  point  to 
discover  what  has  been  the  financial  fortune  of  the  western  carriers 
specifically  involved  in  this  proceeding.  While  many  carriers  are 
named  as  defendants  herein,  they  are  in  the  greater  part  extremely 
small  local  lines.  The  territory  is  served  by  a  few  large  systems, 
which  we  will  deal  with  as  typical,  though  some  are  much  stronger 
than  others.  It  may  here  be  remarked  that  the  burden  of  support- 
ing the  increase  in  rates  herein  has  been  assmned  largely  by  the 
Santa  Fe  and  Burlington  roads,  with  which  we  shall  chiefly  deal.  To 
these  lines  we  have  here  added  the  figures  for  the  Chicago  &  North 
Western  Railway  Company,  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
and  the  Chicago  &  Alton  Railroad  Company. 

In  1901  these  six   roads    paid    dividends  of  $26,000,000.     Ten 

years  later  these  roads  paid  more   than  twice    that   amount    in 

dividends.     At  the  close  of  the  first  half  of  the  decade  they  were 

paying  in  dividends  over  $35,000,000,  and  at  the  close  of  the  second 

half  of  the  decade  they  were  paying  $20,000,000  in  addition.     These 

are  the  figures  as  to  dividends,  but  they  do  not  represent  the  net 

profits — and  net  profits,  it  is  not  to  be  f  oi^otten,  are  the  profits  of  the 

stockholders — all  operating  expenses  (maintenance  charges  included) 

having  been  deducted,  also  taxes  and  all  interest  on  bonded  debt. 

After  paying  dividends  of  $43,000,000  in  1909,  there  remained  a 

stockholders'  profit  of  $25,000,000.    The  dividends  next  year  were 

raised  to  $55,000,000  and  this  left  but  a  balance  of  $14,000,000. 

Here,  for  sake  of  convenience,  we  insert  the  table  from  which  these 

figures  are  taken. 
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Sla^ment  Aoviing  aggrtgate  Jt^wa  for  Alchixm,  Topdea  &  Santa  Ft  Railuay  Co., 
Chicago,  Bvrli^igUm  &  Qi^ineg  Raxlnad  Co.,  Chieago  &  NorA  WetUm  Railtoay  Co., 
Chicago,  MUiatuixe  dc  St.  Paul  Railway  Co.,  Ckicago,  Rock  Iibmd  &  Pacific  BxaltBan 
Co.,  Chicago  &  Alton  Railroad  Co. 
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While  the  balance  was  but  $14,000,000  ia  1910,  it  is  worth  while 
passing  the  eye  along  the  same  line,  and  there  it  will  be  seen  that 
maintenance  charges  in  1910  were  nearly  $115,000,000,  as  against 
818,000,000  less  the  preceding  year.  If  maintenance  charges  had  in 
the  last  year  been  no  greater  than  they  were  in  1909  the  balance 
would  have  been  over  $32,000,000.  These  maintenance  totals  are 
interesting  as  indicating  the  policy  of  these  roads — to  keep  equip- 
ment, track,  and  structures  up  to  perfect  condition  out  of  operating 
revenues  before  the  net  pro£ts  are  found.  The  traffic  of  the  year 
assumes  this  burden.  It  is  in  evidence  that  the  Santa  Fe  keeps  ita 
equipment  out  of  current  revenue  up  to  a  perfect  condition — as  good 
as  new.  And  it  was  Mr.  Ripley's  testimony  that  he  improved  his 
road  each  year  out  of  the  operating  revenues  of  the  year,  one  illustra- 
tion given  by  himself  being  the  building  of  a  cement  tube  throughout 
the  longest  tunnel  on  his  road  at  an  expense  of  $700,000,  entirely  out 
of  maintenance. 

Going  somewhat  into  detail  as  to  the  two  typical  roads  (see  Appen- 
dix A,  at  the  close  of  this  opinion  for  tabulated  statements  of  the  sev- 
eral carriers),  we  find  that  the  Santa  Fe  has  paid  a  dividend  of  5  per 
cent  upon  its  preferred  stock  for  the  past  10  years  and  earned  an 
average  of  nearly  9  per  cent  upon  its  common  stock,  and  this  after 
paying  interest  upon  bonds,  which  at  present  average  $44,000  a  single- 
track  mile.  Upon  a  capitalization  of  $S4,000  per  mile  the  Santa  Fe 
earns  the  following  return:  Approximately  4  per  cent  upon  $44,000 
bonded  debt,  5  per  cent  upon  $16,000  preferred  stock,  and  9  per  cent 
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on  $24,000  common  stock.^  The  Santa  Fe,  however,  has  reserved  a 
considerable  proportion  of  each  year's  income,  which  might  have  been 
applied  on  common  stock.  Since  the  reorganization  in  1897,  there 
have  been  but  two  years  when  no  dividend  was  paid  on  preferred. 
The  total  amount  paid  in  dividends  since  the  reorganization  of  the 
road  in  1897  is  over  $116,000,000.  And  in  addition  to  these  divi- 
dends stockholders  have  received  various  "rights"  on  new  stock. 

From  a  glance  at  the  income  statement  of  the  Burlington  it  will 
be  seen  that  its  net  profits  in  1910,  after  deducting  all  operating 
expenses,  taxes,  and  fixed  charges,  amounted  to  nearly  $14,000,000 
(which  ^owed  an  8-per-cent  dividend  upon  its  stock  and  a  balance, 
or  surplus,  of  $5,108,000),  or  the  equivalent  of  12  percent  on  the 
common  stock.  There  has  not  been  a  year  in  the  past  10  when  it 
did  not  have  net  profits  sufiicient  to  pay  more  than  7}  per  cent  upon 
its  capital  stock  of  $110,000,000,  and  since  1903  these  have  been  the 
percentages  earned  on  capital  stock  outstanding  for  the  years  named : 
1903,  13.40  per  cent;  1904,  12.32  per  cent;  1906,  13.31  per  cent; 
1906,  12.40  per  cent;  1907,  12.49  per  cent;  1908,  10.83  per  cent; 
1909, 11.77  per  cent;  1910,  12.61  per  cent.  The  average  for  the  past 
10  years  is  11.68  per  cent. 

To  go  still  fur^er  back,  we  find  that  during  Uie  16  years  1855- 
1870  the  Burlington  paid  dividends  averaging  12.33  per  cent  per 
annum;  10}  years,  May  1, 1870,  to  December  31, 1880,  averaging  11.08 
per  cent  per  annum;  1881-1890,  7  per  cent  per  anniun;  January  1, 
1891,  to  June  30,-  1900,  4.8  per  cent  per  annum;  1901-1910,  7.725 
per  cent  per  annum.  The  total  amount  of  dividends  paid  during 
the  period  of  56  years  is  $220,345,646.70. 

MONEY  BORROWED. 

We  have  heard  much  throughout  this  inquiry  as  to  the  mainte- 
nance of  the  credit  of  the  carrier.    This  credit  is  based  upon  the  faith 

1  Since  the  issuance  of  this  report  our  attention  has  heen  directed  to  the  fact  that  the  capitalisation 
per  mile  of  road  as  given  above  may  be  misleading  in  that  it  is  the  result  of  dividing  the  total  capi- 
talization of  the  system  by  the  mileage  of  the  Santa  Fe  Company  proper.  The  system  mileage  on 
June  80, 1910,  was  10,406.61  miles,  as  against  6,8S7.05  miles  for  the  company  It  is  now  said  that  the 
true  capitalization  per  single-track  mile  for  the  system  is  956,358.  Upon  such  mileage  the  Santa  F9 
system  in  the  year  1910  earned  4  per  cent  on  a  bonded  indebtedness  of  t29,467  per  mile,  6  per  c^at  on 
$10,974  per  mile  of  preferred  stock,  and  9  per  cent  on  $15,912  per  mile  of  common  stock.  It  will  thos 
be  seen  that  the  percentages  paid  upon  the  system  are  not  changed  by  this  manner  of  computation. 

The  total  sjrstem  capitalization  of  $680,000,000  was  in  part  issued  and  applied  to  the  acquirement  of 
subsidiary  lines.  An  effort  was  made  by  the  Commission  at  the  hearing  to  separate  the  investment 
in  these  subsidiary  companies  from  the  investment  in  the  main  line,  but  this  we  were  told  by  the 
general  auditor  of  the  company  could  not  be  done.  His  testimony  was  as  follows:  "  These  flubeidiary 
companies  that  form  a  part  of  the  regular  company  come  to  us,  and  there  is  no  way  of  telling  how 
much  of  those  companies  is  represented  in  our  investment.  For  instance,  we  issued  securities  to 
cover  the  entire  investment  in  the  new  company,  the  new  Atchison,  Topeka  A  Santa  Fe  Railway  Com- 
pany; they  issued  securities  to  cover  its  entire  investment  in  the  Qulf,  Colorado,  in  the  Southern 
Kansas  &  Texas,  in  the  Sonora,  and  the  Southern  California,  and  the  R.  G.  &  £.  P.,  and  so  forth. 
These  lines  are  simply  one  general  total  in  our  investment,  and  there  is  no  way  of  separating  the 
investment  in  these  properties  from  the  investment  in  the  main  line." 
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of  those  haying  money  to  loan  who  must  be  made  to  feel  that  their 
investment  is  safe  and  its  return  certain,  or  as  reasonably  certain  as 
the  hazards  of  the  best-considered  enterprise  will  permit.  Now, 
there  surely  is  no  better  way  to  measure  the  faith  of  a  people  in  an 
enterprise  than  by  discovering  how  large  a  volume  of  their  savings 
they  have  been  willing  to  invest  in  it.  Let  us  for  a  moment,  there- 
fore, r^ard  the  amoimts  which  the  railroads  have  secured  from  the 
investing  public  in  bonds  alone  in  these  ten  years. 

The  reports  of  the  railroads  of  the  United  States  show  that  while  in 
1899  the  total  bonded  debt  was  $5,518,943,172,  upon  which  interest 
amounting  to  $251,158,087  waspaid,in  1909  the  total  bonded  indebted- 
ness had  increased  to  $9,801,590,390,  and  the  amoimt  of  interest  paid  to 
$382,675,101,  while  in  this  time  (ten  years,  1899-1909)  the  amount  of 
road  had  increased,  including  aU  track,  from  244,820  miles  to  332,956 
miles.  Or,  otherwise  stated,  the  railroads  of  the  United  States  in 
ten  years  floated  mortgage  bonds  upon  their  property  to  the  extent 
of  upward  of  four  and  a  quarter  billions  of  dollars.  Their  mortgage 
indebtedness  increased  77  per  cent,  while  their  mileage  increased  but 
36  per  cent,  and  on  this  mortgage  debt  interest  was  paid  in  1899  at  the 
rate  of  4.55  per  cent,  while  in  1909  it  was  paid  at  the  rate  of  3.90  per 
cent. 

These  figures  are  incomprehensible.  Our  railroads  borrowed  upon 
mortgage  in  one  decade  more  than  twice  as  much  as  the  national  debt 
at  the  close  of  the  civil  war.  "Give  us  reason  for  hope,''  is  the 
impassioned  cry  of  one  of  the  railroad  coimsel.  ''We  wish  to  know 
that  we  may  have  the  funds  wherewith  to  supply  the  transportation 
needs  of  our  people."  To  this  there  is  apparently  no  answer  unless 
one  is  suggested  by  these  figures.  Bismarck  thought  to  utterly 
destroy  France  as  a  rival  in  European  politics  by  exacting  from  that 
thrifty  nation  a  tribute  of  less  than  one-fourth  the  amoimt  which  has 
been  loaned  to  a  comparatively  limited  group  of  American  railroad 
financiers  in  the  past  ten  years. 

And  with  an  increasing  rate  of  dividends  to  the  stockholder  and  an 
increasing  net  revenue  the  rate  of  interest  paid  on  these  loans  has 
declined.  In  other  words,  the  investor  in  railroad  bonds  was  willing 
throughout  these  ten  years  past  to  receive  less  for  his  money  on  a 
railroad  bond  than  he  was  when  there  were  fewer  railroads  to  serve 
this  great  continent  and  less  r^ulation. 

The  thought  suggests  itself  from  a  reading  of  the  position  of  the 
Santa  Fe,  which  we  have  quoted  (and  this  extract  is  taken  only  as 
typical  of  much  that  appears  in  nearly  all  the  briefs  of  the  carriers), 
that  possibly  the  western  roads,  with  which  we  are  here  particularly 
concerned,  have  not  had  their  share  of  these  great  advances  of  capital. 
Immediately  west  of  Chicago  lies  the  prairie  country,  where  the  com 

ftnd  wheat,  the  cattle  and  hogs,  which  supply  in  so  considerable  a 
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part  the  needs  of  America  are  raised.  This  was  a  country  already  well 
developed  in  transportation  facilities  when  the  new  century  dawned, 
so  that  there  was  less  room  for  extension  within  this  territoiy  than 
there  was  in  the  mountain  country  beyond.  NeverthelesSi  we  find 
six  alone  of  these  roads  to  have  borrowed  over  $450,000,000 — ^more 
than  the  United  States  Grovemment  estimates  will  be  necessary  to 
build  the  Panama  Canal.  In  ten  years  these  roads  have  added  to 
their  funded  debt  over  60  per  cent  of  the  amount  they  owed  at  the 
beginning  of  the  decade. 

Comparative  statement  of  funded  debt. 


Name  of  road. 


Atohlaon.  Topeka  &  Santa  Fe.. 

Chicago  dc  Alton 

Chicago  A  North  Western 

Chicago,  Burlington  &  Qulncy. 
Chicago,  Milwaukee  A  St.  Paul 
Chicago,  Rock  Island  &  Padllc 

Total 


1910 


S199,035.710 

22,000,000 

140.329,000 

147,204,300 

126,941,500 

68,081,000 


1300,610,961 
79,690.500 
204,099,000 
209,856,000 
177,534.500 
202.351,000 


712,591,510    1,174,861. 


When  we  compare  the  increase  in  the  total  capitalization  (stocks 
and  bonds)  of  these  same  six  roads  alone,  we  find  that  in  stock  and 
bonds  there  is  an  increase  of  over  $759,000,000. 


Name  of  road. 


Atchbon.  Topeka  &  Santa  Fe. . 

Chicago  at  Alton. 

Chicago  &  North  Western 

Chicago,  Burlington  &  Quincy. 
Chicago,  Milwankee  &  St  Paul 
Chicago,  Rock  bland  &  Pacific. 

Total 


9482,521,710 
61,086,800 
215,556.821 
257,782.000 
227,421,700 
118,081,000 


1,812,449,631 


1910 


8580.878,518 
123,200,800 
850,818,480 
820,696,100 
410,157,000 
377,851,000 


2,On,600, 


The  increase  in  the  fimded  debt  of  the  Santa  Fe  in  the  period  of 
five  years  1906-1910  over  the  five  years  preceding  was  28  per  cent, 
while  the  increase  in  capital  stock  for  the  same  period  was  but  1  per 
cent.  The  fimded  debt  of  the  Alton  increased  for  the  last  five  years 
over  the  preceding  five  years  39  per  cent,  capital  stock  6  per  cent. 
The  North  Western,  on  the  other  hand,  increased  its  fimded  debt  for 
the  same  period  but  18  per  cent,  while  its  capital  stock  increased  75 
per  cent.  This  stock,  however,  was  distributed  among  the  existing 
shareholders  at  par,  although  it  commanded  in  the  market  as  much 
as  20  per  cent  above  par.  The  funded  debt  of  the  Burlington  increased 
17  per  cent,  while  its  capital  stock  increased  one-tenth  of  1  per  cent. 
The  funded  debt  of  the  Milwaukee  increased  1 1  per  cent  in  one  five- 
yefff  period  over  the  other,  while  its  capital  stock  increased  59  per  cent. 
The  comment  as  to  the  North  Western  also  applies  as  to  the  distribu- 
tion of  the  Milwaukee  capital  stock.    The  Rock  Island  increased  its 
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funded  debt  in  the  one  five-year  period  over  the  other  67  per  cent, 
and  its  capital  stock  but  12  per  cent.  The  latter  has  remained  star 
tionary  for  six  years  owing  to  the  fact  that  it  is  all  owned  by  a 
holding  company. 

The  Santa  Fe  alone  increased  its  total  capitalization  during  the 
ten-year  period  by  $150,000,000.  The  North  Western  increased  by 
almost  an  equal  amount,  or  $144,000,000;  the  Milwaukee  by  nearly 
$200,000,000.  These  figures  evidence  a  confidence  on  the  part  of  the 
investing  public  in  the  future  of  these  carriers  which  is  a  complete 
answer  to  the  fear  that  imderlies  their  appeal  to  this  Commission  for 
the  announcement  of  a  policy  that  will  strengthen  their  credit. 

That  there  has  been  no  fixed  or  uniform  relation  between  the  issu- 
ance of  stocks  and  bonds  is  shown  by  the  following  statement: 


Name  of  road. 

Single 
track  oper- 
ated, 
mileage. 

Totol  capital. 

Stock. 

Fmided 
debt. 

Aiohlson .  ToD^kA  ^  Sant<i  F6  .,-,..,-  t  -  - 

7,450 
998 
7,629 
9,023 
8,974 
7,400 

1580,000.000 
123.000,000 
860,000,000 
320.000,000 
410,000,000 
277.000,000 

8280.000,000 

44,000.000 

156,000,000 

no,  000, 000 

232,000.000 
75,000.000 

8300,000.000 

Chicaso  dc  Alton 

79.000.000 

Chlcfum  A  North  W^^gtern  . . .  ^ „ , , 

206.000.000 

Chicago   Burllnift^n  ^  Qwltwy  -  -  - ,  -  -  , .  . 

210,000.000 

Chicaso.  Milwadkee  &  St.  Paul  * 

178.000.000 

rrKirAffn   Rock  Island  ^  PadOo -,--,- t t r  . . 

202.000.000 

Total 

41,483 

2,070,000,000 

896,000  000 

1,174.000,000 

1  Including  Puget  Sound. 

That  thb  capitalization  has  no  relation  to  income  is  at  once  observ- 
able from  this  table,  which  shows  the  capitalization  per  mile  when 
compared  with  the  net  revenue  per  mile: 

Co-mporiioin,  of  capitalization  per  miU  of  road  with  operating  income  per  mile  on  a  singU' 
track  bans  (line  basis)  operated,  after  all  expenses  have  been  paid. 


Name  of  road. 


Atchbon,  Topeka  &  Santa  Fe. . 
Chicago,  BurUngton  A  Quinoy. 

Chicago  A  North  Western 

Chicago,  Milwaukee  Si  St.  Paul. 
Chicago,  Rock  Island  A  Pacific. 

lowaCoitral..  

MinneapollB  &  St  Louis 

WabaahT. 

Chicago  &  Alton 


184,686 
86.338 
47,933 

188.820 
53,204 
57,481 
56,989 

106,289 

125,629 


Operat- 
ing in- 
come. 


83,607 
2,406 
2,488 
2,361 
1,873 
1,199 
1,838 
2,969 
4,982 


1  Based  on  amount  which  excludes  securities  issued  on  account  of  Chicago,  Milwaukee  A  Puget  Sound. 

The  greater  part  of  these  stocks  and  bonds  were  uttered  at  a  time 
when  rates  were  much  less  fixed  and  stable  than  they  are  to-day — 
when  operating  revenues  were  not  so  great  and  return  upon  either 
stocks  or  bonds  less  assured  than  they  are  at  present.  What  reasoni 
therefore,  is  there  to  fear  that  needed  capital  may  not  be  secured  in 
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the  future?  This  record  offers  no  answer  to  that  question.  The 
price  of  bonds,  to  be  sure,  has  fallen,  but  it  would  appear  that  the 
investing  public  r^ards  the  bonds  of  these  railroads  with  greater 
favor  than  the  bonds  of  most  of  the  largest  and  strongest  munici- 
palities in  the  country.  Whether  due  to  the  increase  in  the  volume 
of  money  or  not,  the  fact  remains  that  the  hi^est  class  of  securities 
fail  now  to  command  such  prices  as  formerly.  The  public  asks  a  hi^er 
return  for  the  money  which  it  loans.  How  long  this  condition  will 
obtain  no  one  can  say,  but  that  money  will  be  abimdant  for  all  legiti- 
mate investments  is  hardly  to  be  denied.  We  have  this  on  no  less 
an  authority  than  the  Commercial  and  Financial  Chronicle,  which, 
in  its  issue  of  January  21,  1911,  says: 

America  does  not  need  to  levy  upon  Europe's  supply  of  gold  at  this  juncture.  *  *  * 
Money  is  well-nigh  unlendable  in  New  York  without  aggravating  the  weakness  by 
augmenting  the  supply  from  foreign  sources.  Interest  rates  here  are  distinctly  below 
the  London  discount  rates  of  3}  and  3{  per  cent.  Short-term  loans  are  procurable  at 
3  per  cent,  six-months  funds  at  3}  per  cent,  and  twelve-months  fecilities  at  4  and  4} 
per  cent.  The  ascertained  movements  of  currency  point  to  a  fadrly  large  inflow  from 
the  interior  this  week,  as  well  as  a  gain  from  the  local  subtreasury,  so  that  to-day's 
bank  statements  may  be  again  favorable.  The  actual  returns  issued  last  Saturday 
disclosed  an  increase  in  deposits  of  no  less  than  $44,065,200  and  a  net  addition  to  the 
surplus  reserve  of  $15,112,700,  bringing  the  total  up  to  $33,861,425.  The  expansicm 
in  loans  was  half  the  increase  in  deposits,  being  only  $18,273,800,  or  materially  less 
than  the  cash  gain,  $26,129,000. 

These  statements  are  made  as  corollary  to  the  announcement  that 
precautions  are  being  taken,  somewhat  unnecessarily,  it  appears  to 
New  York  bankers,  to  prevent  a  possible  gold  outflow  from  London 
to  New  York.  New  York,  the  financial  center  of  the  United  States, 
does  not  need  this  gold.  It  has  more  than  it  can  use.  Here,  how- 
ever, is  another  view  from  the  same  source: 

The  almost  general  belief  that  funds  will  continue  to  accumulate  in  New  York  at 
a  rate  certain  to  cause  quotations  for  loans  to  decline  well  below  the  level  now  pre- 
vailing is  not  shared  by  certain  influential  bankers  in  the  WaU  Street  district.  These 
bankers  are  refusing  to  release  funds  on  the  current  terms,  especially  for  long  periods. 
Their  contention  is  that  the  demands  for  new  capital  during  the  next  few  months 
will  be  so  extensive,  and  that  the  yield  offered  will  be  so  generous,  that  surplus 
supplies  of  money  will  be  used  up,  and  that  thereafter  interest  rates  will  advance. 
In  the  meanwhile  rather  than  lend  on  collateral  at  3  and  3}  per  cent  those  who  take 
this  stand  are  seeking  employment  for  their  resources  in  either  short-term  notes  or 
high-class  bonds  enjoying  an  active  market  and  returning  better  than  4  per  cent. 
Looking  further  ahead,  it  is  argued  that  should  the  decision  in  the  railroad  freight 
hearing  and  the  Supreme  Court's  ruling  on  the  Sherman  law  be  even  moderately 
satisfoctory  to  the  business  world  trade  will  recover  rapidly  and  radically. 

Reading  these  passages  together  it  is  not  difficult  to  discern  how 
slight  a  part  the  stability  of  our  railroad  securities  has  to  play  in 
the  price  of  stocks  or  bonds.  There  is  an  abimdance  of  money — so 
much,  in  fact,  that  more  can  not  be  absorbed.  Bates  of  interest 
are  extremely  low.    On  the  other  hand,  some  speculators  in  the  value 
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of  money  are  preparing  for  an  abnormal  demand  when  the  Supreme 
Court  and  the  Interstate  Commerce  Commission  have  decided  pend- 
ing cases. 

It  is  undoubtedly  a  matter  of  public  importance  that  the  credit 
of  our  railroads  shall  be  first  class.    They  should  be  able  to  borrow 
money  at  rates  as  low  as  the  most  stable  of  our  greatest  industries 
and  the  most  solvent  of  our  municipalities — and  this  they  are  able 
to  do.     The  railroad  is  interested  in  getting  its  money  as  cheaply  as 
possible,  while  the  stock  and  bond  buyer  is  interested  in  securing  as 
high  a  rate  as  possible  for  the  money  which  he  invests  or  loans.    Here 
is  a  conflict  of  interest  which  is  adjusted  in  the  competitive  money 
markets  of  the  world.    So  far  as  the  bond  buyer  is  concerned  it  is 
evident  that  no  matter  to  what  elevation  rates  might  be  raised  it 
would  not  increase  by  the  fraction  of  a  cent  the  interest  which  he 
would  receive.    It  is  not  to  be  imagined  that  an  increase  in  railroad 
revenues  will  increase  the  rate  of  interest  upon  railroad  bonds.    The 
one  interest,  therefore,  that  the  bondholder  has,  or  the  bond  buyer  has, 
is  in  the  stability  of  his  security.    The  stockholder,  on  the  other  hand, 
who  makes  a  direct  investment  has  an  interest  in  railroad  revenue 
because  his  interest  in  the  property  is  necessarily  speculative,  the 
volume  of  the  dividend  being  determinable,  to  some  degree  at  least, 
by  the  amount  of  the  revenue  available  for  distribution  among  stock- 
holders.   While  the  rate  of  interest  which  the  carrier  must  pay  is  to 
be  determined  by  the  character  of  the  security  it  gives,  we  know 
that  this  security  depends  not  alone  upon  the  revenue  of  the  carrier, 
but  upon  the  character  of  its  management  and  the  prospect  it  enjoys. 
The  character  of  its  management  is  shown  in  the  use  to  which  it 
puts  the  revenue  which  it  receives — its  economies,  its  foresight, 
whether  or  no  it  attempts  to  deal  fairly  with  its  stockholders  in  the 
division  of  income  or  absorbs  to  itself  in  the  improvement  of  the 
property  too  great  a  share  of  income.     It  is  also  shown  by  the  policy 
which  it  adopts  as  to  capitalization.     Railroad  financiers  themselves 
who  but  a  short  time  ago  were  so  reckless  in  the  issuance  of  stock, 
which,  as  they  admitted,  had  no  immediate  value  but  was  a  capital- 
ization of  the  future,  are  taking  a  position  that  is  more  responsive 
to  the  best  pubUc  sentiment  and  more  appreciative  of  the  advantages 
of  conservative  financiering.    There  are  in  this  case  evidences  of  a 
recklessness  in  the  utterance  of  certain  stocks  which  will  remain  for 
a  long  period  a  bar  sinister  upon  the  escutcheon  of  the  property. 

CREDIT   AND  SURPLUS. 

We  come  next  to  a  consideration  of  surplus.  This,  it  is  said,  should 
be  large  as  a  foundation  for  credit,  a  guarantee  ftmd  against  disaster 
and  a  reserve  out  of  indiich  improvements  and  extensions  may  be 
made. 
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It  is  to  be  borne  in  mind  that  it  has  been  American  railroad  policy 
to  maintain  the  property  fvMy,  in  a  constantly  improved  condition, 
both  as  to  roadbed  and  equipment,  out  of  current  revenue.  The  car- 
riers, even  under  the  rules  of  the  Commission  obtaining  only  during  the 
last  two  or  three  years,  are  given  the  widest  latitude  as  to  the  charges 
that  shall  be  made  against  the  maintenance  accounts.  Notwith- 
standing the  unquestioned  liberaUty  of  the  poUcy  of  the  railroads 
toward  themselves  in  charging  maintenance  expenditures  to  operating 
expenses,  the  carriers  of  the  United  States  have  accumulated  unap- 
propriated surplus  amounting  to  $800,642,923,  whereas  in  1899  this 
surplus,  as  given  in  the  books  of  the  carriers,  was  but  $194,106,367. 
In  ten  years,  with  an  increasing  rate  of  dividend  and  increasing  main- 
tenance charges  and  a  vastly  increased  fixed  charge  for  interest,  these 
carriers  had  accumulated  a  surplus  of  $606,536,556,  or  an  increase  of 
312  per  cent  of  1899,  while  the  mileage  had  increased  only  36  per  cent. 
Is  it  too  much  to  say  that  such  facts  are  a  complete  answer  to  those 
who  persistently  "view  with  alarm"  the  outlook  for  American  rail- 
roads? 

Such  a  vast  sum  held  in  the  smrplus  accounts  of  the  carriers  does 
not  represent  cash  on  hand,  as  is  popularly  supposed.  Very  little  of 
this  amount  is  in  that  form.  Much  of  it  has  been  expended  in  one 
way  or  another  in  improvements  placed  upon  the  property  out  of  the 
income  of  the  carrier.  It  does  represent,  however,  an  amoimt  which 
the  roads  have  neither  been  compelled  to  expend  in  operations  nor 
in  payment  of  interest,  and  have  not  chosen  to  distribute  to  the 
stockholders  in  the  form  of  dividends. 

In  the  last  analysis  a  surplus  is  a  matter  of  bookkeeping.  "Sur- 
plus,'' as  used  in  railway  accounting,  means  simply  the  bookkeeping 
balance  of  the  "Profit  and  loss"  account,  which,  presuming  all  other 
values  carried  on  the  books  to  be  true,  indicates  the  excess  of  assets 
over  UabiUties.  It  is  whatever  the  railroad  management  chooses  to 
make  it,  and  depends  upon  the  nature  of  a  railroad's  capitalization, 
the  poUcy  of  the  road  with  respect  to  charges  for  maintenance,  the 
volume  of  the  dividend,  and  other  factors  entirely  within  the  directors' 
control.  Rates  might  be  doubled  in  this  territory  and  leave  the 
surpluses  of  the  carriers  where  they  are  to-day.  The  amount  of 
operating  revenue  is  not  determinative  of  the  amount  which  the  car- 
rier will  set  aside  as  a  reserve  for  depreciation  of  the  plant,  for  a 
sinking  fund  to  meet  coming  obligations,  or  upon  which  to  draw  for 
improvements. 

The  railroads  in  this  proceeding  have  failed  to  show  that  their 
credit  has  suffered  for  lack  of  surplus.  It  may  well  be  that  with  a 
larger  surplus  bonds  or  stocks  might  have  sold  at  a  higher  figurOi  but 
this  is  problematical,  and,  furthermore,  it  may  be  asked.  Is  it  wise  or 
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necessary  to  accumulate  a  surplus  much  more  rapidly  than  at  the 
rate  of  nearly  200  per  cent  in  ten  years?    These  are  the  figures: 


Name  of  road. 


Total  SOT- 

plus  at  the 

beginning  of 

1901. 


Atchison.  Topeka  &  Santa  Fe I  10,994,620 

Chicago  A  Alton 1,132,086 

Cldoago  &  North  Western |  6,916,100 

Chicago.  Burlington^  Qnlncy 24,763,722 

Oilcago,  Milwaukee  it  St.  Paul 14,887,264 

Chicago,  Rock  Island  &  Pacific 4,858,493 


Total  sur- 
plus at  the 
etoeeof 
.  1910. 


S20,231,803 
256,522 
32,178,032 
60,729,761 
60,646,541 
15,019,816 


62,661,274    177,963,366 


A  glance  at  this  table  will  show  that  the  total  surplus  of  these  six 
roads^  operating  at  present  an  aggregate  mileage,  single  track,  of 
40,000  miles,  has  grown  from  $63,000,000  at  the  beginning  of  1901 
to  $180,000,000  in  1910.  If  we  take  the  unappropriated  surplus 
alone  and  make  comparison  with  the  same  fund  for  all  the  roads  in 
the  United  States  for  1909,  we  find  that  these  six  roads,  having  one- 
sixth  of  the  mileage  of  the  country,  have  between  one-fifth  and  one- 
quarter  of  the  total  unappropriated  surplus. 

The  actual  surplus,  however,  for  these  six  roads  is  shown  in  the 
following  statement,  for  herein  is  given  the  amount  over  and  above 
all  operating  expenses,  fixed  charges,  and  dividends  which  these 
roads  accumulated  during  these  10  years,  including  the  amounts 
which  they  have  reinvested  in  the  property  as  additions  and  better- 
ments, or  have  reserved  and  set  aside  in  special  funds: 


Name  of  road. 


AtohisoD,  Topeka  &  Santa  Fe. 

Chicago  &  Alton 

Chicago  &  North  Western 

Chicago,  Burlington  A  Quincy. 
Chicago,  Milwaukee  &  St.  Pan] 
Chicago,  Rock  Island  &  Pacific 


Total  sur- 
plus at  the 
beginning 
of  1901. 


$9,994,620 

1,1.32,086 

6,915,100 

24,7&3.722 

14,887,254 

4,858,493 


62,^1,274 


Surplus  ac- 
cumulated 
durine  the 

10  years 
ending  June 

30, 19ia 


$50,525,333 
649.363 
55,995,832 
62,134,709 
35,659,287 
10,384,023 


204,060,421 


Total  sur- 
plus at  the 
end  of  1910. 


$60,519,963 
482,722 
62,910,932 
76,898,431 
50.546,541 
16,243,116 


266,601,605 


There  is  much  persuasiveness  in  the  argument  that  a  surplus  shall 
be  permitted  to  accumulate  which  shall  be  in  a  sense  a  pubUc  fund 
out  of  which  the  carrier  may  create  faciUties  which  will  produce  more 
eflBcient  and  satisfactory  service  without  adding  to  the  UabiUty  of 
the  road  and  without  creating  an  additional  value  in  the  road  which 
may  call  for  a  greater  return  in  rates.  Tliis  suggestion  has  much 
that  is  fundamental  in  it.  It  looks  toward  an  adjustment  between 
the  public  and  the  carriers  that  will  be  fair  and  profitable  to  both. 
It  is  an  expression  of  an  appreciation  by  a  public  service  corporation 
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of  the  philosophy  upon  which  public  regulation  of  carriers  is  based. 
Moreover,  some  method  must  be  foimd  under  which  a  carrier  by  its 
own  efficiency  of  management  shall  profit.  A  premium  must  be 
put  upon  efficiency  in  the  opeiation  of  the  American  railroad.  Rates 
can  not  be  increased  with  each  new  demand  of  labor,  or  because  of 
wastefid,  corrupt,  or  indifferent  management.  Nor  should  rates  be 
reduced  with  each  succeeding  improvement  in  method.  Society 
should  not  take  from  the  wisely  managed  railroad  the  benefits  which 
flow  from  the  foresight,  skill,  and  planned  cooperation  of  its  working 
force.  We  may  ruin  our  railroads  by  permitting  them  to  impose 
each  new  burden  of  obligation  upon  the  shipper.  And  we  can  make 
no  less  sure  of  their  economic  destruction  by  taking  from  them  what 
is  theirs  by  right  of  efficiency  of  operation — ^the  elimination  of  false 
motion,  of  unneeded  effort,  and  the  conservation  of  labor  and  ma- 
terials. The  standard  of  rates  must  be  so  high  that  the  needed 
carrier  which  serves  its  public  with  honesty  and  reasonable  effort 
may  Uve.  And  yet  rates  should  be  still  so  much  below  the  possible 
maximum  as  to  give  high  and  exceptional  reward  to  the  especially 
capable  management,  the  well-coordinated  force  and  plant.  This 
is  the  ideal,  unrealizable  perhaps,  but  it  points  the  way. 

In  some  parts  of  our  own  cotmtry  as  well  as  abroad  machinery  has 
been  devised  by  which  the  return  to  capital  invested  in  a  public 
utiUty  is  increased  automatically  with  a  decrease  in  rates.  We  know 
of  no  instance  in  which  this  has  been  applied  to  a  railroad,  but  it  has 
been  successfully  applied  with  respect  to  so  simple  a  matter  as  a  cor- 
poration supplying  artificial  gas.  No  doubt  it  could  be  applied  to  a 
street  railway.  But  whether  it  is  applicable  to  the  intensely  intricate 
business  of  a  commerical  railroad  is  a  matter  of  serious  doubt. 

It  would  appear  that  one  of  the  problems  of  the  future  in  railroad 
regulation  is  to  discover  the  machinery  by  which  the  railroad  may 
justly  take  to  itself  an  adequate  return  for  the  investment  which  its 
stockholders  have  made  and  share  with  the  community  the  advan- 
tages of  the  surplus  which  it  creates.  This  can  not  be  done,  however, 
by  the  mere  assertion  of  this  Commission  that  it  will  adopt  a  certain 
policy  toward  the  carriers;  that,  for  instance,  we  would  regard  with 
favor  a  certain  return  upon  investment  and  an  additional  return  out 
of  rates  to  go  into  surplus  which  would  remain  uncapitalized.  We 
are  without  control  over  capitalization.  It  is  not  within  our  function 
to  place  limitations  upon  the  purposes  for  which  stocks  or  bonds  may 
be  issued,  nor  to  designate  what  property  they  shall  represent. 
Furthermore,  the  establishment  of  such  policy  necessarily  implies  a 
control  over  the  use  of  the  operating  revenues  of  the  carriers  which 
would  be  a  more  radical  extension  of  governmental  control  than  any 
heretofore  suggested.  Manifestly  considerations  of  this  character  are 
addressed  to  a  body  having  legislative  power.    Any  attempt  on  the 
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part  of  the  Commission  to  declare  and  cany  out  such  a  policy  would , 
we  take  it,  be  subjected  immediately  to  successful  attack  before  the 
courts.  Since  we  can  not  declare  that  accumulated  surplus  shall  not 
be  capitalized^  the  adoption  of  such  a  plan  rests  entirely  with  the 
carriers,  and  the  volume  of  such  surplus  as  a  public  trust  fund 
depends  entirely  upon  their  own  poUcy  and  good  faith. 

We  take  it  that  this  was  the  poUcy  Mr.  Ripley  advocated.  He 
thought  that  the  stock  of  the  Santa  Fe  should  pay  6  per  cent  in  order 
to  make  it  reasonably  attractive  and  keep  up  the  credit  of  the  road, 
and  that  another  6  per  cent  should  go  into  improvements  of  a  non- 
revenue  producing  character,  such  as  track  elevation,  passenger 
stations,  and  safety  appUances,  which  should  not  be  capitalized.  Mr. 
Ripley's  statement  was  made  upon  the  assumption  that  the  stock  of 
the  Santa  Fe  road  represented  investment. 

Let  us  apply  this  theory  to  some  of  the  present  carriers  to  the  end 
that  we  may  determine  how  practicable  it  would  be  to  pay  6  per  cent 
upon  the  stock  to  the  stockholders  and  to  leave  6  per  cent  to  the 
carrier.  The  Chicago  &  Alton  is  capitalized  for  $123,000,000,  which 
is  divided:  Capital  stock,  $44,000,000;  funded  debt,  $79,000,000. 
The  Chicago  &  North  Western  is  capitaUzed  for  $360,000,000,  which 
is  divided:  Capital  stock,  $155,000,000;  funded  debt,  $205,000,000. 
The  Chicago,  Burlington  &  Quincy  is  capitalized  for  $320,000,000, 
divided:  Capital  stock,  $110,000,000;  funded  debt,  $210,000,000. 

We  have  proceeded  sufficiently  far,  perhaps,  to  make  clear  that 
such  a  theory  can  not  be  generally  appUed  because  of  the  wide 
divergence  in  the  theory  of  capitalization  which  has  obtained  among 
the  different  carriers.  •  To  allow  all  carriers  to  pay  interest  on  their 
funded  debt,  6  per  cent  upon  their  capital  stock  and  allow  6  per 
cent  in  addition  to  the  carrier  for  betterments,  would  work  out  the 
greatest  discrimination  as  between  them.    A  road  which  has  a  small 
capital  stock  issue  in  comparison  with  its  total  capitalization,  and 
which  was  largely  built  out  of  money  raised  by  bond  issues,  would 
yield  to  its  stockholders  under  such  a  distribution  but  a  small  return, 
and  the  carrier  itself  would  have  for  betterments  a  small  amount; 
whereas  another  railroad,  in  which  the  stockholders  had  invested 
their  own  money,  would  yield  them  a  very  large  return  upon  their 
stock  and  an  equally  great  return  of  pubUc  funds  to  be  reinvested  in 
the  property  in  permanent  improvements.     If  capitaUzation  repre- 
sented investment,  the  actual  introduction  of  money  into  the  property, 
and  bonds  and  stocks  were  issued  and  sold  at  par  and  in  a  fixed  ratio, 
this  theory  would  not  be  open  to  the  objection  here  made.     Under 
conditions  obtaining  at  present,  however,  no  such  standard  can  be 
appUed,  because  there  is  no  relation  between  capital  and  value  and 
no  relation  between  stocks  representing  value  and  bonds  repre- 
senting value.    The  application  of  this  theory  would  lead  to  the 
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conclusion  that  the  Wabash,  which  has  paid  no  dividends  in  ten  years, 
would  be  entitled  to  no  surplus  fund  from  which  improvements 
should  be  made. 

This  principle  is  often  referred  to  as  being  that  applied  by  the 
Pennsylvania  Railroad  to  the  conduct  of  its  own  affairs,  but  the 
inappUcabiUty  of  such  a  standard  is  revealed  by  recent  changes 
in  the  capitahzation  of  the  Pennsylvania  road  itself.  In  1910  it 
reduced  its  bond  issue  by  S80,000,000  and  increased  its  stock  issue 
by  $100,000,000.  Therefore  in  the  year  1909  the  road  would  not 
have  been  entitled  to  receive  from  the  pubUc  $6,000,000  in  interest 
to  go  into  pubUc  improvements  which  in  1910  it  would  have  been 
entitled  to;  and  this  entirely  because  the  holders  of  convertible 
bonds  have  exercised  their  option  and  become  partners  in  the  road, 
instead  of  creditors  of  it.  The  amount  to  be  contributed  by  the 
pubUc  for  so-called  nonrevenue-producing  improvements  is  evidently 
not  to  be  determined  by  the  transient  advisability  of  either  issuing 
stocks  or  bonds. 

Insistent  appeal  is  made  that  a  Une  of  poUcy  shall  be  laid  down  in 
this  case  which  will  justify  existing  roads  in  extending  their  lines 
into  territory  now  insujEciently  suppUed.  This  may  be  done,  tiie 
carriers  say,  by  allowing  them  to  amass  lai^e  surpluses  which  will 
so  establish  their  credit  that  money  may  be  had  at  the  lowest  possi- 
ble rate  for  such  development.  No  such  projected  enterprises  in 
the  concrete  have  been  brought  to  our  attention,  and  doubt  may  weU 
be  felt  as  to  whether  the  shipper  of  to-day  should  bear  a  burden  in 
the  rate  that  he  pays  for  the  purpose  of  enabling  an  existing  carrier 
to  borrow  money  at  a  lower  rate  than  would  be  extended  to  another 
promoter  invading  the  same  territory.  At  any  rate,  no  policy 
could  be  adopted  more  certain  to  insure  to  existing  lines  a  monopoly 
of  all  possible  opportunity  for  railroad  extension  than  one  which 
would  make  railroad  building  possible  only  to  those  who  could 
guarantee  returns  upon  securities  out  of  road  already  constructed. 
This,  however,  we  do  not  take  to  be  the  prime  function  of  a  railroad 
surplus. 

A  railroad  is  justified  no  doubt  in  maintaining  a  surplus  which  will 
insure  dividends  to  its  stockholders  during  lean  years;  and  it  may 
accumulate  through  the  years  funds  to  meet  obsolescence  in  plant, 
imless  this  charge  is  taken  care  of  in  maintenance.  The  one  other 
legitimate  end  for  which  a  surplus  may  in  reason  be  accumulated  is  to 
supply  faciUties  in  the  nature  of  luxuries,  which  can  not  be  made  to 
yield  adequate  return  upon  the  capital  invested.  This  would  appear 
to  be  as  broad  a  definition  of  a  legitimate  surplus  as  could  be  desired, 
and  when  we  consider  that  the  maintenance  accounts  of  these  carriers 
practically  rebuild  the  roads  every  ten  years,  it  seems  to  be  as  broad 
a  definition  as  necessity  would  require.     Such  a  surplus  gives  strength 
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and  tone  to  the  securities  of  a  carrier.  It  invigorates  andstimulatea 
the  management.  And  certainly  such  a  surplus  the  more  normally 
capitalized  of  these  roads  at  present  before  us  are  already  accumu- 
lating with  exceptional  and  quite  remarkable  celerity.  Sm'ely  in 
the  presence  of  these  reserves  taken  from  the  ratepayers  in  the  past 
ten  years,  it  is  not  reasonable  to  ask  them  to  contribute  more  largely 
for  the  creation  of  a  still  greater  surplus.  These  roads  need  more 
money,  it  is  said — but  they  fail  to  show  that  their  credit  is  notgood, 
that  they  have  been  unable  to  secure  money  on  ciurent  rates,  or  that 
they  can  not  make  needed  improvements  and  extensions  because  of  a 
lack  of  faith  in  their  solvency  and  the  stability  of  their  securities. 
To  increase  the  rate  of  addition  to  surplus  for  the  reasons  which  the 
carriers  have  advanced  would  seem  to  be  a  work  of  supererogation. 

THE  BUBLINGTON'S  CLAIM   OP   "LEGAL  RIGHT.'' 

Rejecting  or  disregarding  these  arguments  as  to  the  need  for  greater 
revenue  to  support  credit  and  surplus,  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  presents  another  ground  of  justification 
for  advancing  the  rates  imder  consideration.  It  is  entitled '' as  a 
matter  of  legal  right  to  a  fair  return  upon  the  actual  value  of  its  prop- 
erty used  for  transportation,  which  value,  from  whatever  source  in 
the  past  created,  is  measured  in  its  case  by  at  least  the  cost  of  pres- 
ently reproducing  its  physical  plant.  To  obtain  such  fair  return,  it 
necessarily  and  equally  is  entitled  to  charge  in  the  aggregate  rates  of 
transportation  which,  subject  to  the  one  limitation  that  the  particu- 
lar component  rates  are  themselves  reasonable  and  just  to  the  shippery 
will  produce  such  reasonable  return  upon  the  property  employed." 

From  this  postulate  the  Burlington  proceeds  to  the  conclusion  that 
it  does  not  now  enjoy  a  fair  return,  and  finding  itself  confronted  with 
the  need  of  additional  revenues  to  meet  wage  advances  and  other 
operation  and  maintenance  charges  and  to  offset  diminishing  net 
earnings,  it  may,  as  a  matter  of  legal  right,  advance  the  rates  upon  the 
commodities  selected,  inasmuch  as  the  advanced  rates  would  be  rea- 
sonable in  view  of  the  value  of  the  service  to  the  shipper.  Logically 
it  refuses  to  have  its  position  regarded  as  an  attempt  to  justify  these 
higher  charges,  for  in  its  theory  it  does  not  need  to  justify  them,  and 
what  it  presents  to  the  Commission  is  termed  an  "explanation  of 
them  and  of  the  occasion  for  their  imposition." 

Here  is  a  proposition  at  once  novel  and  searching.  The  Burlington 
road  may  be  taken  as  representative  in  that  territory.  Its  traffic  is 
diversified;  its  capitalization  comparatively  conservative;  its  credit 
excellent;  its  tonnage  large;  and  management  capable.  When  asked 
by  the  Government  to  explain  why  it  has  increased  its  chargesi  its 
reply  is  that  it  has  a  right  to  do  so  because  it  is  not  now  receiving  a 
fair  return  upon  the  value  of  the  property  which  it  uses ;  value  being 
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estimated  cost  of  reproduction.  This  leads  to  a  few  questions: 
(1)  What  did  the  Burlington  road  cost  those  who  built  it )  (2)  What 
is  its  present  value)  (3)  Whence  came  this  value?  (4)  Is  such 
increase  in  value  a  basis  for  increase  in  rates  1 

The  controller  of  the  company  has  given  us  the  answer  to  the  first 
question.  He  testified  that  the  total  investment  in  the  property 
from  the  sale  of  stocks  and  bonds  was  S258;000|000. 

To  the  second  question  the  company  answers  that  its  present 
value  is  $530,000,000. 

The  difference  between  these  two  figures  represents  (1)  investment 
in  the  property  made  out  of  earnings ;  (2)  increased  value  of  rightof 
way  and  terminals  owned  by  the  company.  This  is  the  answer  to 
the  third  question. 

The  position  therefore  taken  by  the  Biirlington  is  that  it  has  a 
right  vested  in  it  by  law  to  add  to  its  freight  charges  such  amoimts 
as  will  yield  at  the  present  time  a  fair  rate  of  interest  upon  more  than 
$270,000,000,  which  does  not  represent  either  the  proceeds  from  the 
sale  of  a  share  of  stock  or  a  dollar  of  borrowed  money,  so  long  as  the 
rate  to  the  shipper  is  not  unreasonable. 

This  contention  opens  up  the  broadest  field  of  inquiry,  as  to  the 
questions  of  law  and  fact  upon  which  the  Commission  could  enter.  We 
have  before  us  a  property  constructed  by  private  persons  under 
authority  of  Government  to  be  devoted  to  a  public  use.  These 
private  persons  invest  in  that  property  the  issues  of  certain  sales  of 
stocks  or  bonds  amotmting  to  $258,000,000.  They  capitalize  this 
property  at  $320,000,000,  one-third  of  which  capitalization  is  repre- 
sented by  stock  and  two-thirds  by  bonds;  they  carry  upon  their 
books  the  cost  of  road  and  equipment  at  $364,000,000;  and  they 
now  insist  that  the  law  gives  them  the  right  to  a  return  upon 
$530,000,000. 

The  Burlington  has  also  presented  an  arbitrary  figure  of  $450,000,000, 
which  seems  to  have  been  its  original  estimate  of  the  value  of  the 
property,  inasmuch  as  its  tables  introduced  in  this  case  were  made 
with  reference  to  such  a  value;  and  upon  the  argument  the 
$530,000,000  figure  was  described  as  the  cost  of  reproduction,  to 
which,  however,  it  claims  there  should  be  added  value  as  a  going  con- 
cern and  for  franchise  rights. 

In  the  year  1910,  through  the  operation  of  this  property,  they  were 
enabled  to  pay  all  expenses  of  operation,  taxes,  and  maintenance, 
more  for  maintenance  of  way  and  structures  by  nearly  $2,000,000 
than  in  any  previous  year  ($1,743  per  mile  of  track),  more  for  main- 
tenance of  equipment  than  in  any  previous  year  ($1,669  per  mile), 
and  have  remaining  something  over  $21,500,000.  To  this  should  be 
added  an  additional  $2,500,000  from  rents  and  interest  on  property 
and  securities  owned,  making  approximately  $24,000,000.    From 
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this  we  deduct  Sl|750,000  for  rents  paid,  and  we  have  $22,250,000  in 
round  figures  as  the  income  of  this  property,  which  is  an  interest 
retiim  of  nearly  9  per  cent  upon  the  original  investment  in  the  prop- 
erty. If  two-thirds  of  the  $258,000,000  represented  bonds  floated 
at  4  per  cent  (the  rate  paid  on  the  present  bond  issues),  the  remaining 
one-third  (this  being  the  proportion  of  stock  in  the  present  capitali- 
zation) would  receive  a  return  of  nearly  18  per  cent.  Under  its 
present  capitalization,  $320,000,000  ($110,000,000  of  which  was  in 
stock)  ^  this  corporation  had  available  for  distribution  as  dividends 
$13^975,620  in  the  year  1910,  or  12.61  per  cent  on  its  capital  stock 
outstanding.  ' '  This,  * '  says  the  Burlington, '  ^  is  an  insufiicient  return, 
because  it  is  based  upon  a  capitalization  which  represents  much  less 
than  value,  and  the  courts  have  decided  that  under  the  Constitution 
property  of  this  character  is  entitled  to  a  reasonable  return  upon  the 
present  fair  value  of  its  property  employed  in  the  service  of  the 
public." 

In  support  of  this  proposition  the  leading  case  of  Smythe  v.  Ames, 
169  U.  S.,  466,  is  cited: 

We  hold,  however,  that  the  basis  of  aU  calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining  a  highway  under  legislative  sanction  must 
be  the  lair  value  of  the  property  being  used  by  it  for  the  convenience  of  the  public. 

Again^  in  Wilcox  v.  ConsdidaUd  Gas  Co.,  212  U.  S.,  19: 

It  is  no  longer  open  to  dispute  that  under  the  Constitution  what  the  company  is 
entitled  to  demand  in  order  that  it  may  have  just  compensation  is  a  fair  return  upon 
the  reasonable  value  of  the  property  at  the  time  it  is  being  used  by  the  public. 

Belying  upon  these  cases,  the  Burlington's  full  position  is  that  it  is 
immaterial  how  the  property  was  acquired,,  what  it  originally  cost, 
whether  the  present  value  may  be  claimed  to  be  in  part  the  result  of 
earnings  put  back  into  the  property  in  betterments,  or  is  due  to  growth 
of  traffic  and  development  of  the  country  served.  ''The  sole  inquiry 
open  at  this  time  is  the  actual  fair  value  of  the  railroad  as  it  exists 
to-day  as  a  going  concern.  The  company  can  not  be  lawfully  required 
to  take  less  than  a  fair  and  reasonable  return  upon  this  value.  To  be 
denied  such  return  will  be  to  appropriate  in  part  a  value  that  belongs 
to  the  owners  for  the  use  and  benefit  of  the  public  without  just  com- 
pensation therefor  being  first  paid  or  secured."  Citing  Ames  v.  Rail- 
vxiy  Co.,  64  Fed.  Rep.,  165;  Reagan  v.  Loan  dk  Trust  Co.,  154  U.  S., 
362;  Missouri,  Kansas  dk  Teouis  Railway  Co.  v.  Love,  177  Fed.  Rep., 
493;  Kennebec  Water  Co.  v.  WaterviUe,  97  Me.,  185;  National  Water 
WorJcs  Co.  V.  Kansas  City,  62  Fed.  Rep.,  853;  Metropolitan  Trust  Co. 
V.  H.  <Sc  T.  C.  Railway  Co.,  90  Fed.  Rep.,  683;  San  Diego  Land  <Sc  Town 
Co.  V.  National  City,  74  Fed.  Rep.,  79;  Matthews  v.  Board  of  Commis- 
sioners,  106  Fed.  Rep.,  9. 

Notwithstandmg  these  decisions,  it  remains  for  the  Supreme  Court 
yet  to  decide  that  a  pubUc  agency,  such  as  a  railroad  created  by 
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public  authority,  vested  with  goyemmentai  authority,  may  con- 
tinuously increase  its  rates  in  proportion  to  the  increase  in  its  value, 
either  (1)  because  of  betterments  which  it  has  made  out  of  income,  or 
(2)  because  of  the  growth  of  the  property  in  value  due  to  the  increase 
in  value  of  the  land  which  the  company  owns. 

If  the  position  of  the  Burlington  is  soimd  and  is  a  precise  expression 
of  what  our  courts  will  hold  to  be  the  law,  then  as  we  are  told  there  is 
certainly  the  danger  that  we  may  never  expect  railroad  rates  to  be  lower 
than  they  are  at  present.  On  the  contrary,  there  is  the  unwelcome 
promise  made  in  this  case  that  they  will  continuously  advance.  In 
the  face  of  such  an  economic  philosophy  if  stable  and  equitable  rates 
are  to  be  maintained,  the  s\iggestion  has  been  made  that  it  would 
be  wise  for  the  Government  to  protect  its  people  by  taking  to  itself 
these  properties  at  present  value  rather  than  await  the  day,  perhaps 
30  or  50  years  hence,  when  they  will  have  multiplied  in  value  ten 
or  twenty  fold. 

The  books  of  the  Burlington  road  now  show  some  S76,000,000 
in  surplus,  which  is  the  accumulation  from  operating  revenues  of 
many  years.  This  surplus  is  not  all  held  in  the  form  of  cash  but  has 
in  part  been  put  into  the  property  in  one  form  or  another  of  addi- 
tions and  betterments.  The  stockholders,  it  is  said,  have  chosen 
to  waive  their  right  to  distribute  this  to  themselves  in  the  form  of 
dividends  and  have  reinvested  it  in  the  property.  Without  ques- 
tioning the  right  of  the  stockholders  to  exercise  this  option,  and 
without  denying  to  them  the  right  to  a  return  upon  any  investment 
which  they  make,  this  much  seems  clear:  That  if  the  investment  in 
a  railroad  at  a  given  time  is  $100,000,000,  upon  which  it  yields  a  net 
revenue  of  $25,000,000,  the  stockholders  may  take  that  $25,000,000 
entirely  to  themselves.  But  if  they  choose  to  take  but  one-half  of 
this  amount  as  their  return  upon  their  investment  and  to  rein- 
corporate in  the  same  property  the  remaining  half  of  the  net  earn- 
ings, they  may  not  for  this  reason  increase  rates  during  the  succeed- 
ing year  so  as  to  give  them  a  return  upon  $112,500,000.  It  is  idle 
to  spend  time  in  nice  processes  of  reasoning  over  such  a  condition  of 
fact.  Public  poUcy — the  welfare  of  the  state — ^forbids  the  adop- 
tion of  any  such  working  theory.  Because  of  the  addition  of  the 
$12,500,000  a  carrier  may  be  entitled  to  an  additional  return  upon  the 
property,  but  is  it  entitled  to  increase  rates  so  as  to  make  that  return  ? 
If  the  stockholders,  as  in  the  last  sense  trustees  for  the  pubUc,  exercise 
their  right  to  reinvest  the  company^s  money  in  the  improvement  of 
the  property,  the  company  may  be  entitled  to  an  earning  upon  the 
value  of  that  property  without  it  in  any  way  following  that  the  rates 
out  of  which  this  surplus  was  accumulated  shall  still  further  be 

increased  so  as  to  provide  that  additional  income. 
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Any  new  money  put  into  the  property,  whether  derived  from  the 
sale  of  securities  or  from  surplus,  which  might  have  been  appropri- 
ated to  dividends,  represents  new  value — an  addition  to  the  prop- 
erty— and  on  this  addition  the  stockholders  interested  are  entitled 
to  a  reasonable  return  if  that  can  be  had  for  an  additional-  service 
given,  but  it  is  not  equitable  that  because  the  directors  of  a  corpora- 
tion see  fit  to  distribute  to  the  stockholders  less  than  the  amount 
which  the  company  earns  and  may  be  appropriated  to  dividends,  the 
shippers  who  made  this  lai^e  dividend  and  surplus  possible  shall  be 
increasingly  taxed  in  geometrical  progression  to  make  return  upon  it. 
New  improvements  should  bring  new  revenue.  The  risk  of  the 
stockholders  in  investing  their  money  in  these  improvements  is  the 
same  risk  that  they  took  when  they  invested  their  original  fimds  in 
the  original  property.  San  Diego  Land  db  Town  Go.  v.  NaJHonal  OUy^ 
74  Fed.  Rep.,  87. 

Again,  the  carrier  is  in  law  allowed  to  charge  but  a  reasonable 
rate.  If  in  exercising  this  right  it  imposes  a  burden  upon  the  traffic 
which  brings  in  so  large  a  profit  that  a  reasonable  return  may  be  made 
upon  the  value  of  the  property  and  a  surplus  in  addition,  the  shippers 
who  paid  those  rates  certainly  can  not  be  compelled  to  continuously 
pay  higher  rates  because  the  directors  of  the  company  have  not  seen 
fit  to  distribute  their  full  earnings  in  dividends.  Let  us  suppose  a  car- 
rier which  through  a  series  of  years  maintains  itself  in  a  condition  that  is 
better  than  the  original  condition  of  the  property,  which  imder  the 
testimony  in  this  case  appears  to  be  true  with  these  roads,  and  accu- 
mulates a  large  surplus  fund  out  of  rates  charged,  which  the  directors 
invest  in  additional  property,  can  the  shippers  who  bore  the  burden 
of  these  rates  and  produced  this  surplus  be  subjected  to  an  increase 
in  rates  because  of  the  increased  value  of  the  property  ?  What  is  the 
difference  in  the  service  to  the  shipper  before  there  was  a  surplus  and 
at  present  ?  If  there  is  any  difference  in  the  service  rendered  it  has 
not  been  shown  in  this  case. 

If  a  stockholder  takes  his  money  in  the  shape  of  dividends  and 
later  stock  is  issued  to  the  same  amount,  which  he  buys  out  of  this 
dividend  money,  should  the  shipper  be  subjected  to  an  increase  in 
rates  because  of  this  action  ?  If  he  should,  then  it  is  within  the  power 
of  a  board  of  directors  to  indefinitely  increase  the  shipper's  rates. 
For  all  that  is  needed  is  that  the  railroad  in  one  year  make  an  exceed- 
ingly large  return  and  after  paying  a  dividend  issue  stock  to  the 
stockholders  equivalent  to  the  balance  of  the  unappropriated  oper- 
ating revenue  available  for  dividends,  and  this  money,  being  invested 
in  the  property,  creates  more  value  which  the  shipper  must  care  for. 

Assume  that  some  great  financier  saw  fit  to  take  no  dividends 
from  his  railway,  but  to  return  to  the  property  in  additions  and 
betterments  all  that  the  property  yielded,  which  was  at  the  time 
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adequate  for  the  inyestment  made,  and  reasonable  in  itself  for  the 
service  given.  Could  he,  by  this  means  and  the  development  of  the 
country  through  which  his  road  passes,  so  increase  the  value  of  his 
road  that  10  years  hence  he  would  be  entitled  to  a  return  for  a  given 
service  five  times  as  great  as  that  charged  originally  ?  Must  he  not 
take  the  risk  of  reinvesting  this  money  upon  the  theory  that  by 
so  doing  he  can  be  enabled  to  move  freight  and  passengers  less 
expensively  or  develop  new  traffic  on  the  same  levd  of  rates  ?  If 
this  traffic  so  develops  that  double  tracks  or  new  and  extensive 
terminals  are  necessary,  is  that  not  a  matter  of  independent  con- 
cern similar  to  the  reaching  out  by  lateral  lines  into  new  feed- 
ing territory,  which  can  not  justify  imposing  added  burden  on  those 
who  already  are  securing  a  service  adequate  to  their  needs?  None 
realize  better  than  we  do  how  difficult  it  is  to  draw  the  distinction 
between  traffic  developed  by  the  investment  of  new  capital  and  that 
incident  to  the  established  property.  It  is  not  practicable  to  draw 
any  clear  and  distinct  line.  But  because  traffic  grows  and  a  railroad 
endeavors  to  meet  it,  are  rates  to  steadily  rise  ?  The  State  of  Illinois 
may  add  a  himdred  millions  in  value  to  the  Burlington  road  by  a 
donation  of  water  front  for  a  terminal.  Would  this  justify  rates 
higher  than  before  this  gift?  Must  not  the  Burlington  take  the 
property  with  an  eye  to  the  future,  an  increase  in  its  revenues 
through  greater  capacity,  more  direct  communication  with  shippers, 
quicker  service,  an  increasing  tonnage, and  greater  saving  in  labor! 
Or,  if  the  Burlington  builds  into  a  new  coimtry,  or  one  already  well 
supplied  with  roads,  must  it  not  do  this  pioneering  or  experimenting 
at  the  risk  of  its  stockholders  and  not  at  the  risk  of  the  shippers  on  its 
old  line  ?  The  Supreme  Court  in  the  Tift  case,  supra,  held  that  a  rail- 
road could  not  increase  lumber  rates  because  it  was  buying  new  equip- 
ment out  of  current  earnings,  although  by  so  doing  it  was  adding  to 
the  value  of  its  property,  and  doubtless  increasing  the  facility  of 
movement  of  the  lumber  traffic.  This  principle  makes  against  the 
contention  of  the  Burlington  directly,  and  we  see  no  reason  why  it 
may  not  be  accepted  as  settled  law. 

This  record  does  not  show,  nor  does  the  Burlington  contend,  that 
its  stockholders  have  not  in  the  past  been  remunerated  adequately 
upon  the  basis  of  the  value  of  their  then  owned  property.  Its  posi- 
tion is  that  the  property  having  grown  in  value  witii  the  growth  of 
the  West  and  the  increase  in  traffic,  it  may  advance  rates  up  to  the 
point  that  the  shipper  can  afford  to  pay  and  imder  which  the  traffic 
will  move. 

We  are  not  here  dealing  with  the  value  of  this  property  nor  with 
the  definition  of  value,  whether  value  means  investment,  cost  of 
reproduction,  or  something  else;  our  position  is  that  a  railroad  may 
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not  increase  rates  upon  shippers  for  the  reason  and  as  an  outgrowth 
of  the  fact  that  it  has  accumulated  out  of  rates  a  balance  of  profit 
which  has  been  invested  in  the  property.  This  investment  must 
take  care  of  itself;  it  must  bring  a  return  for  itself,  either  in  increased 
traffic  or  in  the  reduction  of  expenses  of  operation.  There  is  no  jus- 
tification for  the  investment  of  this  surplus  if  it  is  to  have  the  effect 
of  increasing  the  rates  upon  the  shippers  over  the  original  line.  If 
the  theoiy  is  to  be  recognized  that  by  increasing  the  value  of  their 
property  by  putting  back  operating  revenue  into  the  property  a 
carrier  may  as  a  legal  right  increase  rates,  then  the  shipper  is  worse 
off  each  time  he  pays  a  rate  which  allows  a  revenue  over  and  above 
a  reasonable  return  upon  the  original  investment. 

Herein  we  have  outline^  the  full  position  of  the  raiboad  and  the 
opposing  position.  We  do  not  regard  the  decision  of  this  question 
as  vital  to  this  proceeding,  however,  accepting  as  we  do  for  the  pur- 
poses of  this  discussion  the-  tenability  of  the  Burlington*s  theory. 

We  now  turn  for  a  moment  to  consider  the  added  value  of  railroad 
property  by  reason  of  the  increase  in  the  value  of  the  lands  held  as 
terminiJs  in  cities  and  rights  of  way.  Out  of  the  difference  between 
the  original  investment  of  $258,000,000  and  the  estimated  present 
value  of  $530,000,000  it  has  been  estimated  that  the  increase  in  land 
values  amounts  to  approximately  $150,000,000.  We  may  agree  with 
the  contention  of  the  Burlington  that  it  is  no  concern  of  ours  as  to 
whether  these  lands  were  obtained  by  private  or  public  donation  in 
whole  or  in  part,  but  a  lai^er  question  of  public  concern  is  involved — 
the  legal  right  of  a  carrier  to  continously  increase  rates  because  of  the 
growth  of  the  community  which  gives  this  added  value  to  the  land 
over  which  the  railroad  runs.  The  states  of  Illinois,  Iowa,  South 
Dakota,  Kansas,  and  Nebraska  have  not  reached  their  maximum 
development.  Their  total  population  under  the  census  of  1910  was 
but  32.66  per  square  mile,  whereas  the  population  of  the  states 
immediately  to  the  east — Indiana,  Ohio,  New  York,  and  Pennsyl- 
vania— was  143.23  per  square  mile.  We  have  seen  the  population 
of  the  city  of  Chicago  cdone  grow  in  20  years  from  1,105,540  to 
2,185,283.  To-day  a  i-oad  is  built  upon  a  prairie  farm;  next  year 
it  runs  through  a  Kansas  village;  20  years  hence  this  same  village 
may  be  a  city  of  half  a  million. 

It  is  unquestionable  that  Kansas  would  not  enjoy  the  population 
that  she  has  or  the  prosperity  that  is  hers  without  the  presence  of  the 
railroads,  and  those  men  of  prophetic  vision  who  projected  those 
roads  and  invested  their  capital  therein  are  not  to  be  denied  a  share 
in  the  wealth  which  they  have  so  largely  helped  to  create.  But  as 
these  lands  increase  in  value  with  the  growth  of  the  communities 
which  they  serve  should  not  this  larger  share  coming  to  the  railroad 
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arise  out  of  the  operation  of  that  property  and  the  increase  in  its 
traffic  rather  than  by  the  imposition  of  a  new  burden  of  tolls  upon 
those  who  use  their  road?  This  question  is  not  of  paramount  im- 
portance in  this  case,  but,  it  is  urged,  may  become  one  of  supreme 
moment  if  the  carriers  insist  upon  a  right  to  increase  rates  in  propor- 
tion to  increasing  land  values.  In  a  very  real  sense  these  added  land 
values  do  not  come  to  the  railroad  as  a  railroad,  but  as  an  investor  in 
land  which  has  been  dedicated  to  a  public  use;  and,  being  so  dedicated, 
it  may  be  strongly  urged  that  the  increment  added  thereto  from  year 
to  year  by  communal  growth  should  not  necessitate  an  imposition  of 
additionflJ  rate  burdens  upon  the  public.  Again,  it  is  said  that  the 
community  increasingly  taxes  these  lands  upon  their  commercial 
value  as  real  estate,  and  that  therefore  the  public  is  estopped  from 
denying  their  right  to  a  return  upon  such  basis  of  value.  Without 
delaying  to  consider  this  matter  it  may  be  said  that  in  this  case  it  has 
been  discovered  that  the  ratio  of  taxes  to  operating  revenues  of  the 
carriers  remains  approximately  the  same  throughout  the  years. 
While  the  absolute  tax  somewhat  increases  the  relative  tax  does  not 
increase.  Furthermore,  such  facts  as  we  have  been  enabled  to  gather 
tend  to  indicate  that  land  used  for  railroad  purposes  does  not  increase 
in  value  out  of  proportion  to  the  increase  in  the  value  of  the  property 
as  a  whole. 

Whatever  the  true  economic  or  legal  view  may  be  as  to  the  right  of 
a  carrier  to  consider  the  increase  in  value  of  its  land  as  a  part  of  the 
value  upon  which  it  is  entitled  to  a  reasonable  return,  such  increase 
in  value  does  not  of  itself  establish  the  right  of  a  carrier  to  increase 
rates  upon  a  given  service.  Certainly  if  the  Supreme  Court  may 
decline  to  lay  down  the  absolute  rule  that  '^in  every  case  failure  to 
produce  some  profit  to  those  who  have  invested  their  money  in  the 
building  of  a  road  is  conclusive  that  the  tariff  is  imjust  and  unreason- 
able, "  Reagan  v.  Farmers'  Loan  <k  Trust  Co.,  154  U.  S.,  412,  it  is  a  con- 
servative statement  of  the  law  to  hold  that  a  railroad  may  not 
increase  the  rates  upon  a  number  of  commodities  solely  because  its 
real  estate  has  risen  in  value. 

The  Burlington  has  assumed  that  the  true  basis  of  a  railroad's 
value  was  the  cost  of  reproduction,  and  it  may  not  be  unworthy  of 
our  attention  to  consider  the  reproduction  value  of  this  property  as 
estimated  by  the  officials  of  the  Biu*lington  and  present  the  record 
made  herein  as  to  the  cost  of  building  a  road  in  this  section  of  our 
country.  It  is  said,  and  with  no  Uttle  supporting  reason,  that  those 
who  prophesy  or  fear  that  rates  will  constantly  ascend  from  this 
time  forward  because  of  the  increasing  value  of  lands  are  mistaken; 
that  no  such  results  would  take  place  because  increasing  earnings 
would  care  for  increasing  land  values  This  certainly  should  be  so 
if  the  property  is  situated  so  that  it  can  avail  itself  of  the  greater 
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Tolume  of  traffic  produced  by  a  richer  and  more  productive  tenitoiy. 
At  any  rate  it  is  fair  to  say  that  the  time  has  not  yet  come  when 
values  have  so  increased  that  they  menace  existing  rates,  whatever 
may  be  the  support  they  give  to  the  contention  that  rates  should  not 
be  reduced. 

VALUE  OP  BOAD  AND  BBTDBN  THEBEON. 

The  Burlington  road  cost,  as  a  matter  of  original  investment, 
S29,000  a  mile  of  single  track  according  to  its  own  estimate.  Out  of 
that  investment  the  property  has  grown  by  virtue  of  its  own  earn- 
ings and  the  prosperity  of  the  country  into  a  property  which  the 
Burlington  now  claims  has  a  value  exceeding  $60,000  a  mile.  The 
Commission  has  had  no  opportunity  to  check  this  estimate,  other 
than  by  comparisons  with  estimates  of  reproduction  co^t  furnished 
by  the  shippers  and  those  made  by  state  commissions  of  the  detuls 
of  which  and  their  reliability  we  have  no  more  direct  knowledge 
than  we  have  of  the  engineers'  estimates  made  by  the  railroads. 
The  state  railroad  commission  of  Wisconsin,  however,  has  esti- 
mated the  value  new  of  the  Burlington  within  that  state  at  {3S,000 
a  mile  and  its  present  value  at  $32,000  a  mile,  including  present  value 
of  r^ht  of  way. 

The  state  commissions  of  Wisconsin,  South  Dakota,  and  Minne-. 
sota  have  also  made  estimates  of  valuation,  which  show  an  estimated 
cost  of  reproduction  (new)  for  the  Unes  of  the  Milwaukee  in  these 
three  states  of  $40,000  per  mile,  as  is  shown  in  the  following  table 
introduced  by  the  Milwaukee  road : 

Cmnputotion  o/eoH  of  reproduetum,  new,  Chieago,  Miltoautm  &  8t.  Paul  RaUwo]/  on 
Uu  batU  qfeeriain  uli7naU»  o/nich  oMt  bg  itate  committioru  in  Wiaeontin,  Minnetota, 
mtd  Sotah  Dfbfcota. 
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K3,W».<Od.3S 
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7,300 
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193,318,  H3. 02 

7,3M 
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It  will  be  noticed  that  the  estimate  made  by  South  Dakota  is 
$22,000  a  mile.  There  are  doubtless  thousands  of  miles  in  these 
great  systems  which  are  worth  no  more  than  that  figure;  many  of 
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them  branch  lines,  built  with  light  ndls,  laid  upon  the  grade  of  the 
country  through  which  they  pass.  And  the  Oommission  has  before 
it  the  estimate  made  by  a  practical  railroad  contractor  with  extea- 
sive  experience  in  this  western  country,  who  has  built  several  hun- 
dred miles  of  road  in  that  and  neighboring  states,  whose  estimate  of 
the  cost  of  reproducing  the  main  line  of  such  railroads  as  Kansas  has, 
including  right  of  way,  but  not  including  equipment  or  expensive 
terminals,  was  $25,000  a  mile,  as  here  shown: 

PcrnOi. 

For  rails  (70-pound  steel) $4,200 

For  splices,  bolts,  spikes,  etc 400 

For  ties  (2,600  to  3,000,  at  70  cents) 2,500 

For  ballast 4,000 

For  grading 5, 000 

For  track  laying 600 

For  incidentals,  freight  rates,  etc 2,300 

For  bridges,  depots,  roundhouses,  right  of  way,  and  engineering  expenses 6,000 

25,000 

Herewith  are  presented  a  series  of  tables  for  the  principal  carriers 
showing  the  return  which  they  have  made  for  the  past  four  years 
upon  an  estimated  value  of  $40,000  per  mile,  single  track,  and  on  a 
basis  of  $36,000  per  mile.  These  tables  are  compiled  by  taking  the 
operating  income  of  these  railroads  and  ascertaining  what  return  that 
would  make  upon  the  $40,000  and  $36,000  bases;  first,  on  the  all-stock 
assumption,  that  the  stockholders  of  the  Burlington  had  paid  the 
full  amount  of  $40,000  per  mile  into  the  treasury  of  the  company 
which  had  been  in  turn  invested  in  the  road.  This,  however,  would 
be  apparently  unfair  inasmuch  as  ordinarily  these  roads  are  bonded 
for  two-thirds  of  their  capitaUzation.  We  therefore  present  in  suc- 
ceeding columns  the  return  upon  the  bonds  (estimated  always  at  4 
per  cent)  and  the  return  that  would  be  made  upon  the  remaining  one- 
third  of  the  value  in  stock.  It  will  be  understood  that  this  operating 
income  is  the  operating  revenue  minus  all  operating  expenses  and 
taxes.  And  further  it  is  assumed  that  the  Burlington  has  leased  or 
rented  no  lines  from  any  other  railroad  or  leased  or  rented  any  of  its 
lines  to  any  other  railroad,  and  no  cognizance  whatever  has  been  taken 
of  any  income  from  outside  sources  whatsoever  although  that  income 
is  ultimately  the  fruit  of  railroad  profits.  The  operating  income  of 
the  Burlington  being  $2,408  per  mile,  single  track,  for  1910,  this  would 
have  yielded  6  per  cent  upon  a  valuation  of  $40,000  per  mile. 
If  two-thirds  of  this  $40,000  had  been  borrowed  at  the  rate  of  4  per 
cent,  and  the  remaining  one-third  ($13,000)  represented  stock  issued 

at  par,  the  stock  would  have  earned  10  per  cent. 
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CHICAGO.  BURLINGTON  &  QUINCY. 


1910 
1909 
1906 
1907 

1910 
1900 
1906 
1907 

1910. 
1909. 
1906. 
1907. 

1010. 
1900. 
1906. 
1907. 


Return  on  basis  $40,000  per  mile,  single 
track. 


Operating 

income  per 

mile. 


12,406 
2,300 
2,244 
2,422 


AU 

StOG^. 


Ptt  ctnt. 
6.0 
5.9 
5.6 
6.1 


Two- 
thirds 
bonds. 


Percent. 
4 
4 
4 
4 


One> 
third 

stock. 


Percent. 

lao 
ft? 
as 

las 


Return  on  basis  136,000  per  mile,  single 
track. 


Operating 

income  per 

mile. 


92,406 
2,309 
2,244 
2,423 


All 
stock. 


Percent. 
6.7 
6.6 
6.2 
6.7 


Two- 
tbkds 
bonds. 


Percent. 
4 

4 
4 

4 


One> 
third 
stock. 


Percent, 
12.1 
11.8 
10.6 
12.1 


CHICAGO  &  NORTH  WESTERN. 


«2,488 

6.2 

4 

10.6 

12,488 

0.9 

4 

2,627 

6.6 

4 

11.8 

2,627 

7.3 

4 

2,486 

6.2 

4 

10.6 

2,486 

6.9 

4 

2,855 

7.1 

4 

13.3 

2,865 

7.9 

4 

12.7 
18.5) 
12.7 
1&7 


CHICAGO,  MILWAUKEE  &  ST.  PAUL. 


$2,361 

5.9 

4 

9.7 

$2,361 

6.6 

4 

2,518 

&3 

4 

lao 

2,518 

7.0 

4 

2,394 

6.0 

4 

10.0 

2,  .394 

6.6 

4 

2,707 

6.8 

4 

1Z4 

2,707 

7.5 

4 

1L8 
18.0 
1L8 
14.6 


ATCHISON,  TOPEKA  A  SANTA  FE. 


83,697 

9.3 

4 

19  6 

13,697 

las 

4 

3,857 

9.6 

4 

20.8 

3,857 

ia7 

4 

3,494 

8.7 

4 

18.1 

3,494 

9.7 

4 

4,040 

10.1 

4 

22.3 

4,040 

11.2 

4 

22.9 
24.1 
21.1 
26.6 


The  trend  of  the  highest  judicial  opinion  would  indicate  that  we 
should  accept  neither  the  cost  of  reproduction,  upon  w  hich  the  Bur- 
lington's estimate  of  value  is  made,  nor  the  capitaUzation  which  the 
Santa  Fe  accepts  as  approximate  value,  nor  the  prices  of  stocks  and 
bonds  in  the  market,  nor  yet  the  original  investment  alone,  as  the 
test  of  present  value  for  purposes  of  rate  regulation.  Perhaps  the 
nearest  approximation  to  the  fair  standard  is  that  of  bona  fide  invest- 
ment— the  sacrifice  made  by  the  owners  of  the  property — considering 
as  part  of  the  investment  any  shortage  of  return  that  there  may  be  in 
the  early  years  of  the  enterprise.  Upon  this,  taking  the  life  history 
of  the  road  through  a  number  of  years,  its  promoters  are  entitled  to 
a  reasonable  return.  This,  however,  manifestly  is  limited;  for  a 
return  should  not  be  given  upon  wastefulness,  mismanagement,  or 
poor  judgment,  and  always  there  is  present  the  restriction  that  no 
more  than  a  reasonable  rate  shall  be  charged. 

THE  REASONABLE  RATE  AND  COST  OF  SERVICE. 

Thus  we  return  to  the  question,  What  is  the  reasonable  rate  that 
shall  be  charged  to  the  shipper  ?  The  legislature  may  not  make  rates 
so  as  to  confiscate  the  carrier's  property.    The  carrier,  on  the  other 
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hand,  may  not  make  rates  which  are  unjust  to  those  who  by  economic 
necessity  are  compelled  to  employ  its  services.  Here,  then,  we  have 
the  minimum  of  legislative  poWer  and  the  maximum  of  the  carri«r'8 
power.  Between  these  lies  a  zone,  indefinite  and  variable.  Without 
question  the  carrier  will  tend  toward  the  maximum,  while  govern- 
mental authority  will  be  inclined — ^in  fact,  has  been  created — ^to  re- 
press this  upward  tendency.  One  moves  inevitably  upward  to  the 
highest  rate  which  the  traffic  will  bear;  the  other  attempts  to  discover 
some  relation  between  charge  for  service  and  cost  of  service. 

The  present  record  is  full  of  contrasts  between  these  two  lines  of 
tendency.  The  carriers,  for  instance,  gave  the  following  as  their  full 
justification  as  to  the  reasonableness  of  each  and  all  of  the  proposed 
advanced  rates  in  and  of  themselves : ' '  In  making  up  the  tariff,' '  said  the 
vice  president  of  the  Burlington  road  (and  all  other  carriers  adopted 
this  testimony  as  their  own),  '^we  considered  each  individual  item, 
and  we  made  no  increase  which  in  our  judgment  would  materiaUy 
affect  the  movement  of  the  business  or  place  an  imdue  biu*den  on 
the  traffic.  I  think  that  the  present  rates  were  originally  established 
to  meet  in  many  cases  conditions  that  no  longer  exist,  and  that  the 
same  necessity  from  a  commercial  standpoint  does  not  exist  now  as 
did  when  the  rates  were  originally  established,  and  that  as  a  rule  the 
value  of  the  commodity  is  greater,  and  the  shipper  and  consignee 
are  both  better  able  to  pay  approximately  the  same  rate  to-day 
than  they  were  to  pay  these  special  commodity  rates  when  they  were 
originally  established.  We,  as  I  have  stated ,  advanced  no  rate  beyond 
a  figure  which  in  our  judgment  it  could  stand  and  freely  move."  A 
full  hearing  was  extended  to  all  carriers  as  to  the  reasonableness 
from  its  standpoint  of  each  rate  involved,  with  no  further  result 
than  this  one  answer. 

The  Supreme  Coiu*t  has  said  that  one  of  the  elements  which  should 
be  given  consideration  in  the  establishment  of  a  reasonable  rate  was 
the  cost  of  the  service,  Smyth  v.  Ames,  supra,  but  this  is  regarded 
by  railroad  men  as  an  almost  negligible  factor. 

"I  think,"  said  Mr.  Ripley,  "that  the  cost  of  service  is  only  one  of 
the  items  to  be  considered  in  the  making  of  a  reasonable  rate,  and 
not  a  very  important  item  at  that — either  the  cost  of  service  or  the 
returns  made  on  capital.  I  think  that  while  they  may  be  considered 
under  certain  conditions  they  are  remote."  And  again,  ''I  think 
that  the  cost  of  the  service  has  very  little  consideration  in  the  making 
of  rates.  Rates  are  made  without  a  consciousness  on  the  part  of  the 
carrier's  agent  of  the  return  that  these  rates  will  bring. " 

This  is  the  purport  of  more  of  Mr.  Ripley's  testimony,  and  it  is  to 
be  remembered  in  this  connection  that  Mr.  Ripley's  experience  as  a 
traffic  manager  has  extended  from  the  Atlantic  to  the  Pacific  cx)ast 
and  over  several  great  systems  of  railroad.    * '  The  maker  of  the  rate, " 
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he  says,  ''in  the  first  instance  must  make  the  rate  such  as  to  permit 
of  the  freest  intercourse  and  the  freest  interchange  of  commodities  in 
the  country,  regardless  of  capital,  regardless  of  cost — almost  regard- 
less of  cost,  but  entirely  regardless  of  capital."  Then  being  asked 
as  to  whether  the  Commission  should  make  rates  after  this  railroad 
fashion,  he  said,  ''I  think  they  [the  Commission]  should  consider  the 
value  of  the  service  first  and  foremost  and  leave  the  cost  and  the 
value  of  the  properties  to  altogether  secondary  consideration. "  He 
was  asked  if  he  had  said  that  the  making  of  freight  rates  ''has  not, 
never  did  have,  never  wiD  have,  never  ought  to  have,  any  relation  to 
the  capitalization  of  the  railroads,"  to  which  he  replied  that  this  was 
a  correal  expression  of  his  views. 

Discarding  the  elements  of  cost  and  capitaUzation,  he  was  asked  to 
define  a  reasonable  rate,  and  repUed  that  it  was  one  that  the  traffic 
would  bear,  "and  the  amoimt  that  the  traffic  would  bear,"  he  said, 
"is  that  amount  of  charge  at  which  it  will  most  freely  move  over  the 
lines  of  transportation."  This  definition  he  again  repeated  when  he 
was  asked  if  the  phrase  "what  the  traffic  will  bear"  meant  the  rate 
at  which  the  commodities  would  "most  freely  move  over  the  lines  of 
the  carrier,"  to  which  he  repUed, ' ' I  wiD  qualify  that  by  saying,  'What 
the  traffic  will  bear  and  still  move  most  freely  and  enable  the  products 
and  the  manufactures  of  one  part  of  the  coimtry  to  be  used  to  the 
utmost  possible  extent  in  the  other.' " 

This  is  the  latest,  the  most  modem,  and  the  most  Uberal  definition 
of  this  much-abused'  phrase.    Indeed,  it  is  so  Uberal  that  it  is  imprac- 
ticable unless  properly  qualified.    Mr.  Ripley  would  not  have  us 
understand  that  a  railroad  is  an  eleemosynary  institution.    To  say 
that  a  reasonable  rate  is  one  under  which  the  traffic  wiU  most  freely 
move  is  to  say  that  it  is  the  rate  which  casts  the  least  burden  upon 
the  shipper.    The  rate  that  wiU  carry  the  traffic  farthest  for  the 
smallest  amount  of  money — the  lowest  possible  rate.    But  all  of  the 
tune  there  is  present  in  the  mind  the  necessity  of  securing  out  of  all 
of  such  rates  not  only  the  cost  of  transportation,  which  Mr.  Ripley 
regards  as  negligible,  but  an  adequate  return  upon  the  value  of  the 
property  used.    While  this  definition,  therefore,  soimds  to  the  ear 
most  philanthropic,  it  was  doubtless  not  intended  to  convey  any 
more  subtle  or  philosophic  meaning  than  this:  That  an  individual 
rate  should  not  be  made  with  reference  to  the  cost  of  the  service  to 
the  railroad,  nor  should  it  be  made  with  regard  to  the  return  which 
it  would  yield  to  the  capital  invested  in  the  plant.    It  should  be 
made  so  low  that  as  great  a  body  as  possible  of  that  character  of 
traffic  should  move,  but  all  the  time  there  must  be  borne  in  mind  the 
fact  that  out  of  its  aggregate  rates  the  property  must  be  made  to  pay. 
This  is  the  American  system  of  railroad  rate  making. 
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''What  the  traffic  will  bear''  may  mean  ''all  that  the  traffic  will 
bear/'  If  it  means  that  the  rate  must  be  measured  by  the  amount 
that  the  shipper  is  willing  to  pay  under  necessity,  it  is  extortion. 
On  the  other  hand  it  may  mean  the  least  return  for  which  the  carrier 
can  afford  to  transport  the  traffic.  This  theory  of  rate  making  seems 
to  be  that  there  is  a  certain  amount  of  traffic  which  can  be  developed; 
that  there  is  a  certain  volume  of  traffic  which  is  to  be  moved,  or  which 
can  be  moved;  that  the  rate  should  not  be  so  high  as  to  prevent  any 
of  this  traffic  from  moving,  nor  should  it  be  a  lower  amount  than  the 
carrier  can  obtain  and  still  permit^  the  freest  possible  movem^it. 
Such  definition  apparently  makes  the  rate  entirely  a  matter  of  judg- 
ment as  to  which  there  may  be  error.  And,  carried  to  its  last  degree, 
it  permits  indefinite  discrimination  between  individuab,  as  well  as 
between  conununities,  for  if  the  rate  is  to  be  made  so  as  to  permit 
the  freest  possible  movement  one  shipper  may  not  be  able  to  extend 
his  market  at  the  rate  given  to  another.  Therefore  he  is  entitled  to 
a  rebate.  And  the  more  distant  community  may  not  be  able  to  com- 
pete with  the  nearer  community  for  a  common  market.  And  there- 
fore it  is  entitled  to  a  lower  rate  than  its  more  advantageously  situ- 
ated conq>etitor.  The  experience  of  the  commercial  world  led  to 
the  enactment  of  the  act  to  regulate  commerce  which  interfered  with 
the  full  application  of  this  theory,  and  we,  of  course,  assume  that 
Mr.  Ripley  stated  his  principle  of  rate  making,  not  only  with  the  limr 
itation  we  have  already  noted — that  rates  were  to  be  made  so  that, 
as  a  whole,  they  yielded  adequate  return  to  the  carrier — ^but  with  the 
further  limitation  that  they  must  be  subject  to  the  prohibitions  of  the 
law.  Manifestly,  imder  this  principle  all  that  stands  betwe^i  the  ship- 
per and  extortion  is  the  wisdom  and  the  good  sense  of  the  traffic 
manager  who  makes  the  rates.  If ,  in  his  judgment,  it  is  advisable  to 
carry  a  small  volume  of  traffic  upon  a  high  rate,  rather  than  a  large 
volume  of  traffic  upon  a  low  rate,  there  is  nothing  to  interfere  with 
this  decision,  and  all  the  consequences  affecting  the  coimtry  at  large, 
excepting  now  the  right  of  appeal  to  the  Grovemment  as  represented 
in  this  Commission. 

Rates  being  made  upon  this  theory,  the  function  of  the  traffic 
manager  is  that  of  a  statesman;  he  determines  zones  of  production 
and  consimiption,  the  profits  of  the  producer  and  the  cost  to  the 
consumer;  he  makes  his  rates,  if  he  so  pleases,  to  offset  and  nullify 
the  effect  of  import  duties  and  determine  the  extent  and  character 
of  our  foreign  markets. 

To  make  rates  for  transportation  based  solely  upon  the  abiUty  of 
the  shipper  to  pay  those  rates  is  to  make  the  diaige  for  transporta- 
tion depend  upon  the  cost  of  production  rather  than  upon  the  cost 
of  carriage — to  measure  a  pubUc  service  by  the  economies  practiced 
by  the  private  shipper.    This  necessarily  gives  to  the  carrier  the  ri^t 
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to  measure  the  amount  of  profit  which  the  shipper  may  make  and 
fix  its  rate  upon  the  traffic  manager's  judgment  as  to  what  profit  he 
will  be  permitted.  This  theory  entitles  the  railroad  to  enter  the 
books  of  every  enterprise  which  it  serves  and  raise  or  lower  rates 
without  respect  to  its  own  earnings  but  solely  with  respect  to  the 
earnings  of  those  whose  traffic  it  carries.  This  is  not  regulation 
of  railroads  by  the  nation,  but  regulation  of  the  industries  and 
commerce  of  the  coimtry  by  its  railroads. 

That  nothing  stands  in  the  way  of  extortion  excepting  the  fair- 
mindedness  of  the  railroad  traffic  manager  is  illustrated  in  this  case 
by  the  examination  of  the  traffic  manager  of  one  of  the  leading 
roads.  He  was  asked  why  the  present  first  class  rate  from  Chicago 
to  Kansas  City  should  not  be  raised  from  80  cents  to  $2.40,  and 
corresponding  increases  of  200  per  cent  made  upon  all  the  other 
class  and  commodity  rates.  His  first  answer  was  that  some  of  the 
commodities  would  not  move  under  such  increased  rates.  Being 
told  to  assume  that  class  traffic  at  such  rate  would  move,  his 
answer  was: 

The  biisiness  conditions  have  adjusted  themselves  to  the  80-cent  rate.  It  would  be 
a  wrench  to  ask  any  300  per  cent  raise  on  that  80-cent  rate,  and  having  existed  on  that 
80-cent  rate,  we  do  not  need  300  per  cent  of  that  80-cent  rate  to  continue  to  exist.  We 
do  not  want  to  see  any  wrench  in  commercial  conditions.  We  would  ask,  "  Is  it  decent 
and  fair  and  proper, ''  and  these  considerations  would  appeal  to  us. 

Being  asked,  further,  to  assume  that  one  man  owned  all  of  the 
roads  in  that  territory,  could  you  give  any  reason  why  rates  should  not 
all  be  raised  to  the  class  basis,  or  increase  them  200  per  cent,  the 
traffic  manager  answered : 

Yes;  because  the  advance  would  be  too  great  of  itself.  It  would  be  a  shock  to  my 
sense  of  proiniety — a  shock  to  my  sense  of  justice. 

And  that  was  the  ultimate  word.  Rates  are  no*higher  than  they 
are,  not  because  there  is  any  maximimi  standard  based  upon  the  cost 
of  the  service  or  the  return  to  the  carrier,  but  because  to  increase 
them  would  not  be  "fair  or  decent  or  proper" — in  short,  would  not 
appeal  to  the  conscience  of  the  traffic  manager.  And  this  same 
witness  was  unwilling  to  acknowledge  that  his  judgment  of  what  was 
proper,  reasonable,  or  just  should  be  subject  to  review  by  this  Com- 
mission  or  by  any  other  tribimal — a  position  which  may  fairly  be 
characterized  as  a  modem  extension  of  the  ancient  principle  of  divine 
right. 

BATES   AND   REBATES. 

Having  in  mind  the  theory  presented  by  Mr.  Ripley  and  others  as 
to  the  value  of  the  service  to  the  shipper  being  the  controlling  factor 
i^  the  determination  of  a  reasonable  rate,  let  us  regard  the  significance 
of  the  specific  problem  presented  in  this  case.    Here  we  have  a  uum- 
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ber  of  commodities  which  were  given  special  rates  by  the  carriers  at  a 
time  anterior  to  the  period  of  regulation  of  rates — ^rates  which  are 
lower  than  the  class  rates  applicable  to  such  commodities.  This 
extension  of  preference  to  these  commodities  was  made  when  carries 
were  proceeding  upon  the  value-of-service  theory  and  when  there  was 
a  real  competition  between  carriers,  at  least  in  this,  that  the  canieis 
bid  against  each  other  for  the  business  by  giving  a  percentage  off  Uie 
publidied  rate — a  rebate.  To  what  extent  this  practice  obtained  as 
to  those  particular  rates  does  not  appear,  but  the  record  clearly  shows 
that  rat^  between  Chicago  and  the  Missouri  River  were  deeply  cut 
as  to  the  higher  classes.  The  general  rebate  on  first-class  traffic 
betwe^i  the  Atlantic  seaboard  and  Kansas  City,  for  instance,  was  40 
per  cent.  This  rebate  is  not  cited  as  sporadic;  such  deduction  was 
given  to  all  the  largest  shippers  of  this  character  of  traffic.  And  yet, 
be  it  parenthetically  said,  after  those  rebates  were  cut  off  and  the  full 
rate  exacted,  and  this  Commission  made  a  reduction  of  about  6  per 
cent  in  this  rate  on  complaint  of  shippers,  the  carriers  appealed  to 
the  courts,  and  throughout  almost  the  entire  life  of  our  order  the 
courts  by  injunction  maintained  in  effect  the  higher  rates,  which  the 
carriers  themselves  had  never  exacted,  excepting  for  the  unknowing 
or  smaller  shippers. 

It  is  not  to  be  thought,  however,  that  such  a  rebate  as  40  per  cent 
on  all  classes  of  traffic  was  general.  The  lower  classes  were  subject 
to  a  less  reduction  and  the  commodity  rates  were  themselves  too 
often  rebates.  We  have  the  word  of  no  less  an  authority  than  Mr. 
Stickney,  the  late  president  of  the  Chicago  Great  Western,  to  this 
effect,  and  this  suggestion  is  made  by  all  the  traffic  men  appearing' 
in  this  inquiry. 

We  then  find  this  situation  existing — a  body  of  class  rates  which 
were  applied  where  no  bargain  was  made  between  shipper  and  car- 
rier, but  always  subject,  as  to  competitive  business,  to  a  reduction 
sufficient  to  secure  the  traffic.  Supplementing  these  rebated  class 
rates  the  convenient  commodity  rate  served  as  a  vehicle  for  the 
preference  desired.  These  rates  varied  from  time  to  time.  They 
were  unstable  because  they  were  ''made  to  get  the  business."  The 
carriers  did  not  give  them  volimtarily-^that  is,  out  of  any  goodness  of 
heart — but  rivalry  between  carriers  made  each  road  vie  with  its  com- 
petitor in  the  volume  of  traffic  secured,  for  every  ton  carried  above  a 
most  imcertain  minimum  was  profitable.  It  may  have  been  that  a 
sense  of  propriety,  of  ''decency,"  had  something  to  do  in  the  estab- 
lishment of  these  commodity  rates;  that  there  was  a  feeling  in  the 
traffic  manager's  mind  that  the  class  rates  were  too  high  in  themselves 
to  be  justifiable,  and  while  admittedly  they  might  be  had  from  the 
unwary  and  infrequent  shipper,  it  was  unjust  to  exact  them  from 
regular  patrons.     Be  that  as  it  may,  however,  we  have  the  testimony 
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of  one  of  the  best-infonned  authorities  that  from  3  to  5  per  cent  of  the 
total  gross  freight  earnings  of  these  carriers  were  returned  to  the 
shippers  as  rebates.  In  a  territory  where  freight  earnings  ran  into 
the  hundreds  of  millions  each  year,  even  so  conservative  an  estimate 
as  3  per  cent  makes  evident  how  real  the  reduction  in  the  rates  which 
the  great  industries  and  jobbers  paid.  This  was  saved  to  the  carriers 
when  the  Elkins  law  became  enforceable  and  was  enforced;  and  all 
these  rebates  ''came  out  of  the  net.''  Here  then  was  a  raising  of 
rates  to  many  shippers  and  a  consequent  increase  in  the  net  revenues 
of  the  railroads.  An  era  of  regulation  had  come ;  the  carriers  were  to 
be  saved  from  a  devouring  competition  which  put  them  in  good  times 
at  the  mercy  of  the  most  insidious  traffic  buyer  and  in  the  worst  of 
times  brought  peril  of  rate  wars,  which  led  down  a  steep  path  to  the 
federal  court  and  the  railroad  receiver.  In  all  the  criticism  of  fed- 
eral regulation — its  implied  absurdity  as  against  inspired  individual 
regulation — to  which  we  have  listened  in  this  case,  no  one  of  the  rail- 
road men  has  spoken  with  deserved  appreciation  of  the  rich  harvest 
that  the  railroads  have  reaped  from  the  enactment  and  enforcement 
of  the  laws  against  preferential  rates  and  individual  discriminations. 
With  the  whole  force  of  the  Government  behind  them  the  carriers 
have  laid  a  burden  upon  the  shippers — and  they  are  loath  to  pay 
tribute  to  the  power  which  has  saved  them  from  themselves. 

The  rebate  from  the  published  rate  became  unfashionable;  it  was 
discredited  by  law,  and  railroad  society  regarded  it  askance.  But 
the  rates  were  still  to  be  made  by  traffic  managers  who  sat  together  in 
conference  and  ''competed  with  each  other  across  a  table.''  This 
gave  it  into  the  hands  of  the  most  considerate  of  traffic  men  to  say 
what  the  rate  should  be;  for  all  must  do  as  one  insisted  he  would  do. 
Tlie  day  of  open  "scalping"  of  rates  had  passed,  but  the  shipper  who 
for  20  years  had  marketed  his  commodity  upon  a  more  or  less 
fixed  variant  from  the  published  charge  was  full  of  protest  and  per- 
haps of  threat.  To  meet  this  situation  the  commodity  rate  was 
always  available.  And  where  class  rates  had  not  been  exacted  in 
full,  a  commodity  rate  could  be  made  to  care  for  the  shipper's  demands 
and  perhaps  his  needs.  So  we  find  many  new  commodity  rates  put 
into  effect  after  the  Elkins  Act,  which  represented  the  existing  and 
actual  rate  as  distinguished  from  the  paper  or  published  rate.  An 
effort  was  made  also  to  raise  existing  commodity  rates  to  a  higher 
level — ^toward  the  class  scale.  But  there  was  still  left  sufficient  of 
vitality  in  the  shipper  to  compel  a  retreat  in  many  of  these  raises. 
The  era  of  competition  between  carriers  had  not  altogether  closed;  it 
could  not  end  so  long  as  shippers  had  it  in  their  power  to  route  ship- 
ments as  they  chose  and  the  pooling  of  freights  remained  under  the 
ban  of  the  law.  So  the  effort  to  bring  up  the  commodities  of  lesser 
volume  to  a  higher  level  of  rates  was  abandoned,  or  at  least  deferred 
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Tliese  are  the  commodities  involved  in  this  case,  on  which  the  car- 
riers sought  to  raise  the  rates  in  1905,  but  soon  retreated  to  present 
figures.  They  now  propose  new  rates,  approximating  those  of  1905. 
It  takes  little  imagination  to  draw  a  parallel  between  this  picture 
and  that  which  England  saw,  and  to  which  we  have  earlier  referred, 
when  upon  the  enactment  of  the  maximum  rate  law  by  the  British 
Parliament  the  British  carriers  were  no  less  slow  than  their  American 
brethren  to  raise  their  rates.  **  If  we  are  to  have  reflation,"  said  both 
sides  of  the  ocean,  **  we  will  secure  its  full  benefits."  And  there  soon 
followed  in  America  as  in  England  legislative  restrictions  upon  such 
action.  Human  nature,  in  the  railroad  offices  of  England  and  of 
America,  and  in  the  l^slatures  of  both  countries,  is  much  the  same, 
and  follows  along  easily  traceable  lines  of  identity. 

EFFECT   OF  REGULATION. 

What  has  become,  meantime,  of  the  theory  of  the  reasonable  rate 
based  on  the  value  of  the  service  ?  The  carrier  finds  itself  in  a  position 
to  command  with  supporting  law  a  higher  rate  and  reaches  out  to 
get  it.  This  is  not  the-least-possible-rate-that-the-traffic-will-bear 
theory.  It  is  its  abandonment.  It  is  the  recognition  of  the  class 
rates  as  reasonable  rates  toward  which  all  rates  should  tend,  and  to 
which  the  carrier  will,  when  it  can,  bring  all  rates.  Commodity 
rates  are  in  this  view  concessions  from  the  reasonable  rates.  To 
press  all  rates  upward  to  a  fixed  standard  is  not  adjusting  rates 
to  meet  specific  conditions,  nor  is  it  "developing  traffic,"  nor  is 
it  "stimulating  competition  between  markets."  What  becomes  of 
these  fine  phrases  if  there  is  recognized  in  the  railroad  man's  mind 
the  thought  that  rates  should  be  elevated  when  other  carriers  and  a 
conserving  law  will  support  such  action?  Can  it  be  that  the  only 
forces  which  the  carriers  have  recognized  are  competition  between 
each  other  (which  has  now  become  less  intense,  or  perhaps  more 
rational)  and  the  pressure  of  shippers  to  reach  as  far  from  home  as 
possible  to  supply  wide  markets?  And  when  this  competition  is 
nullified  or  minimized,  and  this  pressure  need  not  be  yielded  to — ^is 
there  then  a  standard  of  rates  which  the  carrier  finds  reasonable  and 
just,  one  which  the  conscience  of  the  traffic  man  will  approve  as 
neither  oppressive  to  railroad  nor  to  shipper? 

This  approaches  or  at  least  looks  toward  a  recognition  of  the  idea 
that  rates  should  not  be  as  unstable  as  air;  that  in  practice  they  can 
not  be  without  violating  the  canons  of  fair  dealing  as  between  indus- 
tries and  communities.  Indeed,  it  is  far  on  the  way  to  a  recognition 
that  there  may  be  some  intimate  relation  between  cost  of  service 
and  rate  of  charge;  that  all  markets  can  not  be  open  to  every  pro- 
ducing point;  that  shippers  must  enjoy  and  suffer  the  advantages 
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and  disadvantages  of  their  location  and  adjust  themselves  to  the 
transportation  situation;  that  it  is  not  within  the  province  of  the 
railroad  to  ''make"  one  city  as  against  another,  or  unmake  one 
industry  to  satisfy  the  eager  competition  of  another  industry,  and  a 
carrier's  desire  for  tonnage.  And  possibly  it  is  not  too  much  to  hope 
that  in  some  good  day  some  traffic  manager  will  announce  the  prin- 
ciple, that  a  railroad's  function  is  to  sell  transportation  at  a  fair 
rate;  and  that  it  is  beside  his  place  to  be  the  ultimate  regulator  of  the 
economic  conditions  of  the  country. 

To  be  sure  we  can  never  depart  from  the  ad  valorem  principle  in 
the  making  of  rates.  No  governmental  railway  system  does.  The 
national  highways  may  as  properly  tax  a  carload  of  tea  with  some 
relation  to  its  value  as  the  state  may  tax  an  import  on  the  same  basis, 
or  the  toll  road  distinguish  between  the  automobile  and  the  wheel- 
barrow. In  all  charges  of  an  arbitrary  character  where  pubUc  poUcy 
is  involved  there  is  need  that  the  greater  burden  shall  fall  upon  those 
best  able  to  support  it.  But  classification  of  freight  cares  for  value 
in  the  greater  part. 

In  a  land  as  intimately  bound  together  in  commerce  as  is  this, 
where  each  city,  village,  and  farm  depends  to  large  degree  upon  the 
resources  of  a  nation  for  its  suppUes,  there  must  arise  questions  of 
pubUc  welfare  in  the  charges  that  the  highways  of  the  public  may 
make  altogether  aside  from  questions'  of  discrimination.  It  concerns 
us  that  we  shall  have  the  advantages  of  oiu*  varied  resources;  that 
New  York  and  Chicago  shall  be  made  accessible  to  the  fruit  of  Florida 
and  California;  that  Minneapolis  and  Buffalo  shall  serve  the  thickly 
populated  eastern  states  with  their  flour;  that  the  wide  plains  of 
Texas  and  Wyoming  shall  be  brought  as  near  as  possible  to  the  cattle- 
constuning  centers;  that  coal  and  limiber  shall  go  where  fuel  and 
trees  are  scarce;  and  that,  in  short,  our  products  and  oiu*  people  may 
be  as  mobile  and  as  fluent  as  conditions  may  permit.  Therefore,  it 
may  not  answer  pubhc  needs  to  always  measure  rates  by  any  fixed 
standard,  but  the  deviations  from  standard  should  be  made  primarily 
with  an  eye  to  pubhc  advantage,  rather  than  to  the  volimie  of  freight 
which  a  carrier  may  seciu*e.  This  is  not  a  far  departure  from  that 
policy  which  the  old  carriers  of  the  more  congested  portions  of  our 
country  have  in  recent  years  adopted.  First,  a  basic  classification 
of  commodities  with  relation  to  their  relative  value,  bulk,  fragihty, 
and  other  proper  transportation  considerations,  upon  which  is  built 
a  wisely  balanced  schedule  of  charges  fixed  with  reference  to  well- 
defined  zones  of  distributive  territory;  and,  beneath  these,  those 
special  rates  on  certain  commodities  as  to  which  the  pubhc  need 
d^nands  tiiat  exceptions  shall  be  made. 

This  makes  for  the  rigidity  of  rates,  it  is  said.  Unquestionably, 
Do  agreements  between  carriers  that  they  will  not  advance  or  lower 
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rates  without  notice  to  each  other  make  for  easy  flexibility?  Yet 
this  was  raihx>ad  policy  for  many  years.  Do  conferences  between 
carriers'  traffic  managers,  the  establishment  of  common  agents  to 
file  common  tariffs,  the  mutual  notification  of  each  carrier  as  to  what 
is  proposed  by  every  other — are  these  devices  of  the  carriers  made  to 
promote  ready  change  and  individual  initiative  or  are  they  the  well- 
designed  machinery  of  the  roads  to  put  a  brake  upon  change,  a  veto 
on  troublesome  flexibility  ? 

It  is  not  necessary  to  direct  attention  to  the  act  to  regulate  com- 
merce in  this  respect,  almost  every  section  of  which  is  grounded  on 
the  legislative  beUef  that  certainty  and  stabiUty  of  rates  are  virtues 
much  to  be  desired.  The  very  latest  expression  of  this  belief  is  found 
in  those  provisions  of  the  Mann-Elkins  bill  touching  rates  put  in  to 
meet  water  competition,  and  the  new  section  15  relating  to  rate  sus- 
pensions, under  which  we  are  at  present  <u^ting,  all  of  which  comes  to 
this:  The  railroads  long  since  sought  to  make  rates  stable  by  con- 
ventions, fines,  and  gentlemen's  agreements.  They  saw  the  evils  of 
unrestricted  flexibiUty,  which  meant  adjustment  of  rates  to  the  ambi- 
tions of  the  carrier.  They  could  not  live  with  each  traffic  manager 
from  day  to  day  discovering  by  instinct  the  reasonable  rate.  The 
Government  now  comes  in  this  same  path  and  seeks  to  stay  the 
changes  which  caprice  or  a  carrier's  selfishness  may  dictate.  And 
we  ask  the  carriers,  Why  is  this  present  rate,  which  you  fixed  yourself, 
unreasonably  low,  if,  as  you  say,  cost  of  service  is  not  to  be  con- 
sidered? The  answer  comes  that  cost  of  service  is  now  to  be  con- 
sidered; that  the  traffic  will  now  bear  a  higher  rate;  that  its  move- 
ment will  not  be  impeded  if  a  greater  charge  is  made.  Still  seeking, 
we  inquire  again.  Why  was  not  such  a  higher  rate  imposed  long  ago  t 
The  answer  is.  We  could  not  maintain  it;  the  pressure  of  shippers  and 
carriers  was  too  strong.  May  we  not  ask  one  more  question.  Why 
do  you  then  seek  it  now?  And  should  not  the  answer  be.  Because 
we  think  we  can  get  it.  We  are  united  in  mind  and  the  law  will  safe- 
guard our  right  to  it. 

The  reasonable  rate  was  one  that  could  be  secured.  That  defini- 
tion remains  as  the  carriers'  guiding  star.  But  under  regulation  the 
reasonable  rate  is  one  which  the  shipper  should  pay  in  justice  to  the 
carrier  which  renders  the  service.  Once  the  theory  of  bargain  and 
sale  of  transportation  is  abandoned  the  rate  becomes  a  matter  for 
ascertainment  by  some  method  other  than  what  the  shipper  can  give 
or  what  the  carrier  wiU  take.  The  railroad  has  a  service  to  sell. 
The  shipper  wishes  to  buy  this  service.  The  law  says  these  two 
may  not  haggle  as  to  price.  The  one  must  sell  at  a  fixed  price  and 
the  other  pay  that  price.  How,  then,  can  the  value  of  the  service  to 
the  shipper  in  the  accustomed  sense  of  that  phrase  be  discovered? 
Does  not  frankness  require  the  answ^  that  no  such  method  is  now 
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possible?  The  individual  shipper  has  by  the  course  of  law  been  trans- 
formed into  the  general  pubUc.  The  carrier  has  by  like  process  been 
transformed  into  a  pubUc  agency.  The  law  says  to  the  carrier  that 
it  may  as  to  all  men  make  its  charges  with  relation  to  the  value  of  the 
service  it  offers  to  all;  and  if  it  fixes  this  value  upon  considerations 
which  are  outside  its  function  as  a  pubUc  agency — ^if  it  seeks,  for 
instance;  to  make  itself  the  beneficiary  of  the  prosperity  of  private 
industry,  the  law  will  interpose  to  correct  its  charges. 

BAILBOAD  FIGURES  AS  TO  COST  OF  SERVICE. 

While  we  find  the  carriers  contending  uniformly  that  in  the  mRVing 
of  a  reasonable  rate  the  cost  of  service  is  practically  a  negligible 
factor,  yet  the  contention  is  herein  made  that  the  carriers  should  be 
allowed  to  increase  their  rates  upon  that  ground.  In  short,  that 
addition  to  cost  of  service  justifies  increased  rates.  It  becomes  of 
immediate  importance,  therefore,  to  learn  what  we  may  as  to  this 
factor  in  the  problem.  That  the  railroads  are  not  indifferent  to  this 
element  is  shown  by  the  fact  that  some  of  those  of  highest  grade  keep 
such  figures.  It  would  be  remarkable  indeed  if,  in  this  time  when  aU 
great  business  enterprises  make  analyses  of  costs,  our  railroads  should 
keep  no  such  accounts. 

When  we  have  sought  to  leam  the  cost  of  railroad  service,  a  two- 
fold answer  has  been  made:  (1)  That  rates  were  not,  and  could  not 
be,  made  with  reference  to  cost  because  some  traffic  could  and  should 
bear  a  higher  rate  than  other  traffic;  and  (2)  because  it  was  impos- 
sible to  allocate  to  the  different  services  rendered  their  proper  share 
of  expenditures.  The  first  of  these  answers  we  have  considered  above. 
As  to  the  second,  it  has  been  testified  by  an  official  of  an  important 
carrier  that  it  was  entirely  feasible  to  absolutely  s^regate  about  51 
per  cent  of  the  cost  of  operation  between  passenger  and  freight 
traffic;  that  about  29  per  cent  was  subject  to  some  arbitrary  divi- 
sion, but  that  for  all  practical  purposes  it  would  be  accurate;  and 
that  only  the  remainder,  or  20  per  cent  of  the  whole,  had  to  be  deter- 
mined upon  an  arbitrary  basis.  So  that  it  was  regarded  as  practi- 
cable by  statisticians  to  leave  but  a  very  narrow  "twilight  zone" 
between  the  actual  cost  of  moving  a  ton  of  freight  and  the  statisti- 
cian's estimate;  and  this  estimate,  it  was  thought,  would  not  vary 
5  per  cent  from  actual  cost.  This  is  readily  apparent  from  the  fact 
that  of  the  total  operating  expense  on  most  of  the  roads  substan- 
tially 60  per  cent  is  chargeable  to  "conducting  transportation,''  25 
per  cent  to  maintenance  of  way  and  structures,  and  25  per  cent  to 
maintenance  of  equipment.  There  is  no  difficulty  in  s^regating  the 
cost  of  maintenance  of  equipment  as  between  passengers  and  freight, 
likewise  the  50  per  cent  under  the  head  of  conducting  transportar 
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tion  is  easily  segregated,  excepting  as  to  some  station,  yaird,  and 
similar  expenseSi  which  constitute  a  small  proportion  of  the  totaL 

Thus  practically  75  per  cent  of  the  entire  expense  is  taken  care  of. 
The  expense  of  maintenance  of  way  and  structures  can  not  be  allo- 
cated, and  this  has  to  be  divided  arbitrarily.  Moreover,  that  it  is 
not  impracticable  to  estimate  cost  of  railway  service  is  evidenced  by 
the  fact  that  we  have  before  us  the  cost  figures  of  both  the  Santa  Fe 
and  the  Burlington  lines.  The  Santa  Fe  road  has  had  in  its  employ 
for  many  years  a  man  who  has  a  national  reputation  as  a  statistician. 
It  is  a  part  of  the  general  efficiency  of  the  system  of  that  great  road 
to  keep  such  accoimts  so  that  the  management  may  ascertain  through 
varying  periods  of  time  how  the  income  of  the  road  is  being  expended. 
While  the  figures,  as  the  carriers  contend,  may  not  be  sufi&ciently 
definite  as  to  be  authoritative  upon  the  cost  of  carrying  traffic,  they 
clearly  and  unquestionably  show  the  relative  cost  from  year  to  year 
because  the  same  system  of  bookkeeping  and  statistical  accounting 
obtains  throughout  these  periods  of  time.  If  we  find  that  on  a  cer- 
tain division  of  the  Santa  Fe  road,  for  instance,  the  cost  of  moving  a 
ton  a  mile  is  3  mills  in  September,  1910,  and  3^  mills  in  September, 
1009,  we  may  not  be  justified  in  concluding  that  to  the  nicety  of  one- 
tenth  of  a  mill  this  is  the  cost  of  moving  that  imit  of  traffic,  but  we 
are  justified  in  saying  that  the  cost  over  that  particular  portion  of 
the  road  for  that  one  month  including  all  operating  expenses  has 
decreased  in  1910. 

The  question  is  raised  with  much  seriousness  in  this  case  as  to 
why  this  particular  traffic  should  be  called  upon  to  bear  an  increased 
burden.  We  are  not  referring  now  to  the  character  of  the  com- 
modities but  to  the  traffic  which  moves  in  this  particular  territory — 
to  put  it  broadly,  why  should  Kansas  City-Chicago  rates  be  increased  ? 
There  is  no  showing  made  by  the  carriers  that  any  additional  burden 
has  been  cast  upon  the  traffic  in  this  territory  which  has  not  been 
imposed  upon  traffic  in  all  western  territory.  The  carriers  have 
confined  themselves  in  this  regard  to  a  showing  that  the  movement 
of  freight  generally  has  become  more  expensive  owing  largely  to 
greater  cost  of  labor.  Some  of  the  carriers  frankly  stated  that  it 
was  their  intention  to  increase  other  rates  where  that  was  practicable, 
that  this  effort  was  but  a  beginning. 

Having  in  mind,  then,  these  considerations,  we  pass  to  an  exami- 
nation from  railroad  figures  into  the  cost  to  the  carrier  of  carrying 
a  ton  of  freight  a  mile  as  shown  by  the  Santa  Fe  and  Burlington 
operation  sheets.  Cost,  it  will  be  noted,  includes  all  operating 
expenses  and  taxes;  not  merely  the  cost  of  running  a  train  over  a 
track.  (The  figures  herein  will  be  found  set  forth  in  the  tables 
forming  Appendix  B,  attached  at  the  close  of  this  report.)    The 
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traflBic  laigdy  in  controvert  here  is  that  which  moree  between 
Chicago  and  the  Missouri  Bxveri  and  we  will  consider  first  the  cost  of 
moving  a  ton  of  freight  1  mile  in  this  territory  on  the  Illinois  and 
Missouri  divisions  of  the  Santa  Fe  road. 

On  the  Illinois  division  the  expense  of  moving  1  ton  1  mile 
for  the  year  ending  June  30,  1010,  was  3.79  mills,  and  for  1909,  3.96 
mills;  on  the  Missouri  division  the  1910  cost  was  4.63  mills,  and  the 
1909  cost  4.48  mills.  These  figures  include  both  main  and  branch 
lines.  As  illustrating  the  difference  in  the  cost  of  operating  main 
lines  as  distinguished  from  branch  lines,  in  the  year  1910  the  cost 
on  the  Illinois  division  main  line  was  3.71  mills,  and  on  the  branch 
lines  6.31  mills;  on  the  Missouri  division  the  main-line  cost  was  4.29 
mills  and  the  branch-line  cost  17.75  xnills. 

During  1910  the  Illinois  division  hauled  567,000,000  net  ton-miles  of 
freight  as  compared  with 437,000,000  in  1909,  and  thenumber  of  tons  per 
mile  of  road  net  increased  from  1,500,000  to  2,000,000,  or  33  per  cent. 
The  maintenance  of  way  and  structure  accounts  in  these  two  years 
mcreased  from  $280,000  to  $455,000,  or  about  62  per  cent.  The 
maintenance  of  equipment  cost  was  substantially  the  same  for  both 
years.  The  transportation  expenses  increased  from  $750,000  to 
$949,000,  an  increase  of  about  27  per  cent.  It  thus  appears  that  with 
the  ton-miles  increasing  almost  one-third  and  the  way  and  structure 
account  increasing  nearly  two-thirds,  the  company  was  enabled  to 
move  a  ton  of  freight  over  that  division  1  mile  for  about  4  per  cent 
less  in  1910  than  in  1909.  It  is  obvious  that  the  extra  maintenance 
noted  above  was  more  or  less  arbitrary,  and  bore  little  relation  to 
the  increase  in  traffic.  If  the  way  and  structure  account  had  increased 
only  in  proportion  to  the  ton-miles  the  operating  costs  would  have 
been  still  lower,  as  shown  by  the  figures  of  1910  compared  with  1909. 
However,  it  should  be  noted  that  the  maintenance  of  equipment 
expense  on  this  division  remained  practically  the  same.  If  that  cost 
had  increased  in  proportion  to  the  net  ton-miles  the  operating  ex- 
pense of  moving  a  ton  of  freight  might  nevertheless  have  been  some- 
thing lower  in  1910  than  it  is  reported  for  1909.  The  fact  that  the  ton- 
miles  increased  about  one-third  and  the  transportation  expense  about 
one-f oiuth  illustrates  veiy  clearly  that  as  business  increases  ev^i  the 
direct  expense  of  conducting  transportation  does  not  always  increase 
at  the  same  ratio,  for  it  must  be  remembered  that  in  this  year  (1910) 
is  included  a  portion  of  the  increase  in  the  rate  of  wages  and  con- 
siderable in  the  way  of  the  increase  in  the  cost  of  coal,  due  both  to 
the  labor  difficulties  in  the  coal  fields  during  the  spring  of  1910  and 
to  the  unusually  severe  winter  preceding. 

On  the  Missouri  division  while  the  cost  of  moving  a  ton  of  freight  1 
mile  increased  about  3  per  cent,  from  4.48  mills  to  4.63  mills,  the 

20 1,  c.  C.  Rep. 


360 


Ilf TEB8TATE  COMMEBCE  COMMISSION  BBPOBTg. 


tons  per  mile  of  road  increased  about  24  per  cent  and  the  way  and 
structure  account  from  $323,000  to  $523,000,  or  about  62  per  cent, 
and  the  maintenance  of  equipment  from  $573,000  to  $635,000,  or 
about  10  per  cent,  while  the  transportation  expense  increased  from 
$800,000  to  $1,024,000,  or  but  28  per  cent. 

Taking  these  two  divisions  together  the  cost  of  moving  a  ton  of 
freight  1  mile  was  about  the  same  for  the  year  1910  as  for  1909, 
notwithstanding  increases  in  wages  and  in  the  price  of  fuel  that  may 
have  occurred  during  the  last  year  and  a  material  increase  in  the 
amount  expended  on  the  maintenance  of  way  and  structures  in 
1910  as  compared  with  1909.  While  there  may  be  a  contention 
on  the  part  of  the  carriers  that  these  freight  operation  statistics  do 
not  show  the  whole  cost,  yet  it  is  not  contended  by  them  that  it 
does  not  fairly  show  the  comparative  cost  of  one  period  with  another, 
as  it  is  for  this  very  purpose  that  these  statistics  are  maintained  by 
the  carriers.  Using  them  for  this  purpose  to  compare  the  cost  of 
July,  August,  and  September,  1910,  with  the  same  months  of  1909, 
on  traffic  moving  between  Chicago  and  the  Missouri  River  on  the 
Illinois  and  Missoiiri  divisions  of  the  Santa  Fe  road,  the  following 
table  is  made  from  the  statistics  referred  to: 


Co8l  of  moving  a 

ton  oj freight. 

Mooth. 

DUnois    dlvi- 
ston. 

MJaoari  dlvl- 
sion. 

• 

1910 

1909 

1910 

1909 

July 

MOU, 
2.97 
2.93 

ao9 

MiOt. 
a78 
3.28 
a58 

Mm$. 

3. 62 
3.65 
3.47 

mat, 

&28 

August 

3.73 

September 

139 

AVengB..... i..a x.t.ax       

3.00 

3.U 

ass 

447 

8L29 

401 

The  average  freight  rate  per  ton  per  mile  in  1910  on  the  Santa  Fe 
was  10  mills  and  it  cost  that  road,  according  to  the  nearest  approxi- 
mation possible,  to  haul  that  freight,  paying  its  proportion  of  upkeep 
of  plant  and  of  all  general  expenses,  an  average  of  3.29  mills  on  the 
lUinois  and  Missouri  divisions  of  its  road.  The  remainder  of  the 
rate  charged  went  to  the  return  on  investment. 

The  costs  for  July  show  that  though  the  net  ton-miles  hauled  in 

July,  1910,  exceeded  those  of  July,  1909,  about  33  per  cent,  yet  the 

transportation  expense  increased  only  about  15  per  cent.    In  August 

the  ton-miles  increased  about  10  per  cent  and  the  transportation 

expense  actually  decreased  10  per  cent;  in  September  the  ton-miles 

increased  about  20  per  cent  and  the  transportation  expense  increased 

about  the  same. 
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The  following  table  shows  the  cost  of  moving  a  ton  of  freight  on 
the  Burlington  for  the  months  of  July,  August,  and  September  of 
1909  and  1910,  and  the  average  for  the  three  months; 

Moving  a  ton  of  freight  on  the  Chicago,  BwrUngton  ik  Quinq/  Railroad  east  of  Missouri 

River. 

Month. 


July 

August. 

September , 

Average 

The  average  freight  rate  on  the  Burlington  in  1910  was  7.83  mills 
per  ton  per  mile. 

It  will  be  observed  that  the  average  cost  of  moving  a  ton  of  freight 
over  the  Santa  Fe  lines  between  Chicago  and  the  Missouri  River  for 
the  three  months  of  July,  August,  and  September,  1909,  was  4.01 
mills,  while  for  the  same  period  of  1910  it  was  3.29  mills,  or  a  decrease 
of  nearly  20  per  cent,  while  on  the  Burlington  the  cost  has  increased 
from  4.57  mills  to  5.03  mills,  or  an  increase  of  10  per  cent.  This 
difference  between  the  Santa  Fe  and  the  Burlington  suggests  two 
questions:  (1)  Why  should  the  cost  of  moving  freight  on  the  Bur- 
lington be  so  much  greater  than  on  the  Santa  Fe  ?  and  (2)  Why  should 
one  decrease  and  the  other  increase  during  the  same  periods  of  time  ? 

The  answer  to  the  first  question  may  be  that  the  Santa  Fe  has 
practically  no  branch  lines  between  Chicago  and  the  Missouri  River, 
while  the  Burlington  branch  line  mileage  compared  to  its  main  line 
m^eage  is  very  great.  The  report  of  the  Santa  Fe  would  make  it 
appeajr  that  the  expense  of  moving  freight  on  branch  lines  is  far 
greater  than  on  main  lines.  For  instance  the  cost  in  August,  1910, 
on  main  lines  east  of  Albuquerque  was  4.05  mills,  while  on  the  branch 
lines  in  the  same  territory  the  cost  was  7.85  mills,  or  practically 
double.  This  would  readily  account  for  the  apparent  higher  cost 
upon  the  Burlington. 

The  answer  to  the  second  question  is  probably  to  be  found  in  the 
fact  that  the  ton-miles  moving  over  the  Santa  Fe  were  much  greater 
for  the  three  months  of  1910  than  for  1909,  while  upon  the  Burlington 
the  volmne  of  traffic  substantially  decreased. 

From  the  Burlington  freight  operating  sheets  we  find  that  on  the 
divisions  east  of  the  Missouri  River  the  cost  of  moving  a  ton  of  freight 
1  mile  in  July,  1909,  was  4.96  mills  and  for  the  same  month  in  1910 
was  5.87  mills,  while  the  tons  moved  1  mile  decreased  from  402,000,000 
in  1909  to  340,000,000  in  1910.  The  cost  of  conducting  transporta- 
tion during  July,  1909,  was  1.92  mills,  and  in  July,  1910,  2.53  mills. 
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For  August  the  1909  cost  was  4.38  mills,  and  1910,  4.87  mills;  for 
conducting  transportation  1.70  mills  in  1909  and  2.19  mills  in  1910; 
the  tons  decreased  from  487,000,000  to  425,000,000.  The  cost  in 
September,  1909,  was  4.57  naills;  in  September,  1910,  4.36  mills; 
conducting  transportation,  1909,  1.75  tyiiIIs,  and  1910,  2.11  mills; 
the  tons  moved  decreased  from  489,000,000  to  457,000,000. 

These  figures  as  a  whole  are  among  the  most  suggestive  to  which  the 
consideration  of  the  Commission  has  been  directed.  They  appear  to 
make  it  possible  to  overcome  the  one  hitherto  insuperable  objection 
which  has  been  raised  against  the  primary  basing  of  rates  upon  cost. 
This  is  the  effort  in  all  the  great  business  enterprises  of  our  time — 
to  know  what  a  unit  costs  the  plant.  In  all  such  cost  figures  there 
are  arbitraries  of  many  kinds  and  varying  importance.  These  must 
be  criticized,  checked,  corrected,  and  compared  through  a  number  of 
years  before  they  may  be  said  to  be  in  any  sense  reliable.  But  there 
is  no  scientific  achievement  without  the  drudgery  of  detail,  long 
delay,  and  many  tiresome  comparisons,  tests,  and  analyses.  What 
can  a  certain  transportation  plant  render  a  certain  service  for?  What 
is  the  lowest  figure  at  which  transportation  can  be  sold  and  some 
profit  made?  These  are  very  fundamental  questions  to  which  too 
little  attention  has  been  paid.  We  see  from  the  figures  at  hand  how 
slight  is  the  actual  transportation  cost  itself  compared  with  the  full 
return  which  must  be  made  to  care  for  and  sustain  the  great  going 
machine  which  gives  the  service.  Once  we  have  learned  the  compara- 
tive costs  for  various  services,  it  is  not  fanciful  to  say  that  a  schedule 
of  rates  may  be  made  which  will  approach  justice  as  between  serv- 
ices. Supplement  cost  with  scientific  classification  of  freight,  giving 
their  due  to  all  the  various  factors,  such  as  value,  bulk,  and  hazard — 
especially  to  value — adding  return  for  use  of  plant,  and  we  have 
something  certainly  more  nearly  akin  to  reason  than  the  hazard 
of  a  traffic  manager,  no  matter  how  benevolently  inclined.  Such  a 
theory  gives  force  to  every  factor  which  the  Supreme  Court  has  said 
should  be  considered  in  the  fixing  of  rates  for  public  utilities.  The 
investor  would  have  his  return,  the  value  of  the  property  would  be 
cared  for  as  a  part  of  the  rate,  though  this  return  would  of  course 
vary  with  the  rates  as  at  present,  one  service  making  a  larger  return 
to  capital  than  another. 

THE   MILWAUKEE   STATEMENT   OF  COST. 

The  cost  of  conducting  transportation,  as  this  term  is  used  in 
railway  statistics,  includes  the  greater  part  of  the  total  operating 
expenses  of  a  railroad,  and  it  is  as  much  subject  to  rises  in  the 
wages  of  labor  and  in  the  prices  of  material  as  any  of  the  other 
expense  accounts.     Indeed,   cost   of  labor  is  a  much  lai^er  con- 
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stituent  of  this  account  than  of  any  other  operatmg  account. 
No  reason  is  apparent  on  the  face  of  things  why,  if  the  property 
devoted  to  operation  is  once  placed  in  an  efficient  operating  condi- 
tion, the  cost  of  maintaining  it  in  that  condition  should  materially 
increase  in  proportion  to  the  cost  of  conducting  transportation. 
W.  M.  Acworth,  the  leading  English  authority  on  railway  economics, 
says: 

Expenses  increase  as  traffic  increases,  but  by  no  means  in  direct  proportion.  Cer- 
tain expenses — ^for  instance  maintenance  of  works — ^hardly  increase  at  all;  others — 
lor  instance,  terminal  handling  of  goods  at  big  stations,  where  the  sta£f  can  be  normally 
kept  fully  employed — ^increase  almost  as  fast  as  the  traffic.  The  bulk  of  the  expense 
is  intermediate  between  these  two  extremes.  On  the  whole,  a  common  and  probably 
roughly  accurate  estimate  is  to  say  that  half  the  total  expenses  is  fixed;  half  varies 
with  the  traffic.  That  is  to  say,  if  it  costs  x  to  deal  with  1,000,000  units  of  traffic, 
5,000,000  units  will  cost  not  5x,  but  ia;+(ixX  5)  =sZx.  Therefore  the  heavier  the  traffic 
the  lower  (profits  remaining  equal)  need  be  the  rate. 

This  is  no  more  than  a  statement  of  a  commonly  accepted  theory, 
tliat  unit  cost  decreases  with  increase  in  the  imits  produced.  Never- 
theless, the  position  is  taken  by  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  in  this  proceeding  that  as  their  traffic  has  increased 
their  cost  per  imit  has  increased.  And  this  position  is  supported  by 
a  table  of  estimated  freight  expenses  in  conducting  transportation  per 
1,000  tons  1  mile,  which  shows  this  result: 

Average  cost  per  1,000  tons, 

1901 12.209 

1902 2.137 

1903 2.388 

1904 2.691 

1905 2.469 

1906 2.366 

1907 2.488 

1908 2.626 

1909 2.665 

1910 2.963 

It  will  be  noticed  that  in  1904  the  cost  was  higher  than  in  any 
other  year  up  to  and  including  1909.  This,  therefore,  of  itself  does 
not  indicate  a  progressive  cost  in  the  carrying  of  traffic.  Why  this 
great  increase  in  1910  over  1909  ?  The  table  shows  an  increase  in 
wages  of  engine  and  roundhouse  men  of  $750,000,  in  train  service  of 
nearly  $400,000,  in  switchmen,  flagmeu,  and  watchmen  over  $300,000, 
in  station  service  of  $300,000,  and  in  fuel  of  over  a  million  and  a  half. 
The  volume  of  freight  was  about  7  per  cent  higher  in  1010  than  in  the 
preceding  year. 

The  accuracy  of  this  estimate  and  its  reliability  as  a  basis  for  any 
conclusion,  beyond  the  fact  that  wages  and  fuel  cost  have  somewhat 
increased,  may  be  doubted.    It  appears,  for  instance,  that  in  1909 
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the  car  mileage  balance  which  the  road  had  to  pay  to  other  roads  on 
borrowed  cars  was  $811,000,  while  in  1910  it  was  $1,400,000.  This 
difference  of  $600,000  is  accounted  for  on  the  ground  that  owing  to 
the  unusual  season  and  congestion  the  road  was  unable  to  relieve 
itself  of  foreign  cars  on  its  tracks.  Another  reason  is  that  much  of 
this  mileage  was  paid  to  the  new  extension  of  the  Milwaukee — the 
Chicago,  Milwaukee  &  Puget  Sound.  In  1908  the  car  mileage  balance 
was  but  $268,000,  or  $1,130,000  less  than  in  1910,  before  the  Puget 
Sound  was  built.  Loss  and  damage  claims  paid  rose  from  $735,000 
m  1009  to  $1,027,000  in  1910,  so  that  altogether  we  may  r^ard  1910 
as  a  most  unusual  and  abnormal  year  with  the  Milwaukee  road. 

Turning  to  the  income  statement  of  this  railroad  (see  Appendix 
A)  it  would  appear  that  to  add  less  than  $6,000,000  to  its  gross 
earnings  for  the  year  1906,  it  cost  the  Milwaukee  road  $4,000,000 
in  additional  operating  expenses  over  and  above  those  for  the  year 
1905.  An  increase  of  $5,000,000  in  1907  cost  $4,000,000.  In  1908 
a  decrease  of  $3,000,000  allowed  but  a  reduction  in  operating 
expenses  below  the  preceding  year  of  less  than  $1,000,000.  A  rise  of 
$3,500,000  in  gross  revenue  brought  increased  operating  expenses 
of  more  than  $2,000,000,  and  in  1910  to  add  over  $5,000,000  to  the 
gross  added  over  $6,000,000  to  expenses  of  operation.  The  operating 
ratio  in  the  five  years  increased  from  61.62  to  69.53  per  cent. 
Total  operating  revenues  increased  29  per  cent  in  the  five  years 
1906-1910  over  1901-1905,  and  total  operating  expenses  increased 
36  per  cent  for  the  same  periods.  Is  there  any  explanation  of 
this  ?  We  see  from  the  income  statement  that  the  net  profits  have 
steadily  increased;  that  the  rate  paid  on  preferred  and  common 
stock  has  been  maintained,  while  the  balance  increased  until  the 
year  1906,  and  decreased  since  that  year. 

This  fact  is  interesting:  That  the  net  profits  of  the  road  were  well 
maintained  and  on  the  up  grade  throughout  the  entire  decade,  barring 
the  falling  off  in  1908.  If  we  eliminate  the  year  1910  from  considera- 
tion, because  that  was  the  year  in  which  the  Puget  Sound  road  began 
operations,  we  see  that  the  Milwaukee  was  able  in  1909  to  pay  7  per 
cent  on  both  preferred  and  common  stock  and  had  a  balance  of 
$3,796,586,  notwithstanding  the  highest  operating  ratio  for  the  eight 
years  preceding. 

In  1906  maintenance  of  way  and  structures  cost  $8,179,522,  as 

against  $5,956,586  for  1905.     In  1903  it  had  cost  as  much  and  in  1902 

nearly  a  milUon  and  a  half  more.    Each  year  following  1906  down 

to  1910,  to  maintain  its  way  and  structures  cost  the  Milwaukee  less 

than  in  1906,  but  in  the  latter  year  the  figures  again  rose  to  nearly 

eight  and  a  half  million.    This  certainly  does  not  evidence  a  '^  plowing 

in"  of  these  charges  in  the  latter  half  of  the  decade. 
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Turning  now  to  the  maintenance  of  equipment,  we  find  that  the 
figures  run: 

1905 $5,181,586 

1906 5,598,046 

1907 8,589,757 

1908 6,968,555 

1909 7,270,774 

1910 .' 7,724,569 

Here  there  was  an  increase  in  the  five  years  1906-1910  over 
1901-1905  of  70  per  cent  for  maintenance  of  equipment,  or  in  round 
figures  the  Milwaukee  expended  seven  and  a  quarter  miUions  per  year 
in  maintaining  its  cars  and  locomotives  in  the  period  1906-1910  and 
only  four  and  a  quarter  millions  per  year  for  the  previous  five  years. 

We  come  next  to  consideration  of  traffic  and  transportation 
expenses,  and  find  that  these  ran  for  the  five  years  as  follows: 

1906 $19, 055, 054 

1907 21, 956, 033 

1908 22, 628, 232 

1909 23,098,477 

1910 27,469,993 

Out  of  every  dollar  taken  in  for  the  carriage  of  traffic  in  1910  it 
cost  the  Milwaukee  nearly  4  cents  more  for  actual  transportation 
expense  than  in  1909,  while  on  the  Chicago  &  North  Western  (a  road 
very  hard  hit  by  weather  and  fuel  conditions)  it  cost  in  1910  less  than 
3  cents  more  than  in  1909;  on  the  Rock  Island  a  little  over  1  cent 
more;  on  the  Santa  Fe  but  2  cents  more,  and  on  the  Burlington  less 
than  1  cent  more.  These  figures  run  into  the  miUions  easily.  Four 
cents  added  to  the  cxjst  of  transportation  on  each  dollar  received 
means  a  total  annual  increase  of  $2,660,000  for  the  Milwaukee,  as 
against  an  increase  of  less  than  $800,000  to  the  Burlington  on  its 
increase  in  ratio. 

Going  as  far  back  as  1906  we  find  an  equally  striking  contrast.  At 
that  time  the  Milwaukee  was  conducting  its  transportation  at  a 
figure  below  that  of  either  the  Northwestern  or  the  Rock  Island, 
although  at  not  as  low  a  ratio  as  the  Santa  Fe  or  the  Burlington. 
While  the  latter  in  the  five  years,  1906-1910,  increased  its  ratio  of 
transportation  expenses  to  operating  revenues  from  30.38  to  33.84 
per  cent,  the  Santa  Fe  from  28.26  to  31.16,  the  Rock  Island  from 
37.69  to  40.77,  and  the  Northwestern  from  35.98  to  41.32,  the  Mil- 
waukee increased  from  34.47  to  41.31 — much  the  greatest  ratio  of  any 
of  its  competitors.  These  are  hard  facts  to  explain.  And  they  have 
not  been  explained. 
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''too  much  business/' 

The  Milwaukee's  expert  drew  from  these  %iires  the  conclusion  that 
it  was  costing  that  road  more  each  year  to  conduct  its  business  say- 
ing: 

While  out  of  the  volume  of  businees  it  haa  had  it  has  been  prosperous,  present 
conditions  menace  that « prosperity — unless  they  are  changed — absolutely  doom  it. 
Now  the  position  of  the  St.  Paul  road  is  that  it  ought  not  to  have  to  wait  until  the  re- 
ceiver knocks  at  the  door  before  it  is  permitted  to  make  such  changes  in  its  rates  as  will 
prevent  future  disaster. 

The  fact  was  pointed  out  that  the  Milwaukee  road  had  built  a 
transcontinental  extension  in  the  past  three  years,  notwithstanding 
the  gloomy  outlook,  to  which  the  reply  was  given: 

Had  it  not  been  for  the  business  that  transcontinental  line  will  give  and  is  giving 
and  has  given,  the  conditions  of  the  St.  Paul  road  would  be  radically  different  to-day. 
But  for  the  income  derived  from  that  property  the  St.  Paul  Co.  woidd  have  shown  a 
deficit  last  year  instead  of  the  slight  addition  to  the  surplus. 

He  was  asked  if  this  newly  constructed  road,  whose  tariflFs  had  not 
been  filed  more  than  a  year,  had  kept  from  embarrassment  a  road 
such  as  the  Milwaukee,  which  had  been  in  existence  for  a  great.num- 
ber  of  years  in  one  of  the  richest  portions  of  the  coxmtry,  and  he  said: 

There  was  about  $2,500,000  added  to  the  surplus  last  year  by  the  Milwaukee  &  BU 
Paul  road,  nearly  all  of  which  came  from  the  Puget  Sound  road. 

He  was  then  asked: 

Suppose  that  rates  were  increased  so  that  within  a  short  time  you  had  $100,000,000 
of  surplus,  would  that  in  any  way  prevent  your  coming  in  again  for  another  increase 
in  rates,  if  there  was  a  demand  for  higher  wages  on  the  part  of  the  men? 

To  which  he  replied : 

Not  if  the  increased  cost  of  service  was  kept  below  the  increase  in  revenue.  If 
the  cost  of  service  per  unit  is  increasing  in  a  larger  ratio  than  the  income  per  unit, 
then  your  income  is  being  eaten  up  and  there  is  but  one  end  to  that,  and  that  must 
be  guarded  against  and  prevented.  If  your  expense  per  unit  is  where  it  should  be, 
below  the  ratio  of  increase,  then  your  rates  will  be  reduced.  As  a  matter  of  fact,  if 
the  economic  laws  that  ought  to  be  observed  had  been  observed  by  the  St.  Paul 
Railroad,  we  would  be  in  a  position  to  reduce  rates  to-day  instead  of  increasing  them, 
because  with  the  increased  business  the  increase  of  tonnage,  the  added  volume  of 
business,  this  ought  to  result  in  a  decrease  in  the  cost  of  doing  business,  and  consequent 
decrease  of  revenue.** 

Q.  But  as  conditions  are  you  suffer  because  you  have  got  too  much  business? 

A.  We  will  continue  to  suffer.    The  more  business  we  get  the  more  we  will  suffer. 

Q.  The  misfortune  you  labor  under  is  having  too  much  traffic  to  handle?  " 

A.  Yes,  sir;  under  present  conditions  you  lose  more  money  every  time  you  take 
on  a  thousand  tons  of  freight. 

Altogether  this  is  a  most  surprising  argument,  that  as  a  railroad's 
freight  traffic  increases  it  grows  poorer,  when  it  still  has  room  on  its 
tracks  for  more  business  and  is  building  extensions  to  get  greater 
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traffic.  In  contradistinction  to  this  position  and  in  support  of  that 
quoted  above  from  Mr.  Acworthi  is  the  testimony  of  Mr.  Ripley,  in 
which  he  said: 

A  very  laige  proportion  of  the  expenditures  of  a  railroad  remaiD  fixed,  notwith- 
standing that  there  might  be  a  large  decrease  or  a  large  increase  in  the  earnings.  Many 
of  our  expenses  are  not  affected  by  our  increase  and  there  is  haidly  any  year  that  we 
could  not  increase  our  earnings  $10,000,000  without  increasing  our  labor  more  than 
a  small  fraction  of  that.  We  do  n  ot  employ,  as  a  rule,  when  we  have  a  laige  increase  in 
onr  earnings,  any  additional  help  as  to  a  large  portion  of  our  business;  it  takes  more 
enginemen  and  more  trainmen  and  more  men  in  the  operating  department  and  some 
additional  help  at  stations,  but  not  very  much,  and  it  is  notorious  that  we  can  increase 
our  earnings  ordinarily  enormously  without  increasing  our  ratio  of  expense  propor- 
tionately. That  ought  to  be  the  case,  but  in  the  last  two  or  three  years  everything 
has  been  against  us.  We  can  probably  increase  our  earnings  $10,000,000  next  year, 
or  at  least  we  could  without  expending  more  than  $2,000,000  additional  for  labor. 

Now  it  appears  that  the  Milwaukee's  freight  revenue  per  train-mile, 
that  is,  for  hauling  a  train  of  freight  cars  1  mile,  was  $2.32  in  1910, 
$2.29  in  1909,  $2.22  in  1908,  $2.38  in  1907,  $2.34  in  1906,  $2.25  m  1905, 
$2.11  in  1904,  so  that  out  of  the  operation  of  a  train,  more  was  received 
per  mile  of  run  in  1910  than  in  any  other  but  two  years  of  those  given. 
And  this,  notwithstanding  a  slight  decline  in  the  return  per  ton  of 
revenue  freight  carried,  which  was  in  1906,  $1.53,  in  1909,  $1.53,  and 
in  1910,  $1.46;  the  rate  per  ton-mile  moving  in  the  same  years  as 
follows:  1906,  0.862  cent;  1907,  0.856  cent;  1908,  0.812  cent;  1909, 
0^38  cent;  and  1910,  0.843  cent. 

Analysis  of  its  reports  show  that  the  ratio  of  cost  of  conducting 
transportation  to  the  total  operating  revenue  of  the  Milwaukee  was 
greater  averaging  the  five  years  ending  Jime  30, 1910,  with  the  five 
years  ending  June  30, 1905,  than  for  any  other  leading  system  or  road 
in  its  territory.  With  a  ratio  of  increase  in  the  cost  of  conducting 
txansportation  to  the  total  operating  revenues  of  but  3.8  per  cent  for 
the  Santa  Fe,  less  than  1  per  cent  for  the  Alton,  and  less  than  3  per 
cent  for  the  Northwestern,  we  can  not  regard  an  increase  of  over  10 
per  cent  in  the  Milwaukee's  ratio  for  one  five-year  period  over 
another  as  a  basis  upon  which  an  increase  of  rates  may  be  properly 
predicated  for  the  railroad  systems  serving  that  territory. 

An  examination  of  the  eidiibits  furnished  by  the  Milwaukee  road 
satisfies  us  that  we  must  arrive  at  either  one  of  two  conclusions:  (1) 
That  the  road  is  not  as  efficiently  managed  as  others — a  view  which 
we  decline  to  accept;  or  (2)  that  its  tables  do  not  fully  reveal  their 
own  significance. 

mOHER   COST  OF   MATERIALS,    FUEL,   AND  LABOR. 

It  was  assumed  at  the  initial  stage  of  this  investigation  that 
railroad  materials  and  suppUes  had  greatly  advanced  in  price  within 
the  past  few  years.     Investigation  was  accordingly  had  into  this 
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question,  and  to  our  suiprise,  it  may  be  said,  it  was  discoyered 
through  figures  furnished  by  the  carriers  and  their  admissions  that, 
with  the  exception  of  fuel  and  ties,  railway  supplies  and  materials 
are  to-day  costing  the  carriers  less  on  the  average  than  in  any  of  the 
past  ten  years.  President  Gardiner,  of  the  Chicago  &  North  Western 
road,  made  the  frank  admission  that  so  far  as  the  increase  in  cost  of 
materials  and  suppUes  is  concerned,  whatever  advances  there  had 
been  in  some  articles  were  offset  by  the  decrease  in  others,  so  that 
in  good  conscience  he  could  not  urge  this  as  a  justification  for  in- 
creased rates.  President  Gardiner's  testimony  in  this  respect  was 
as  follows: 

The  cost  of  materialB  hsa  been  pretty  constant.  There  are  a  great  many  things 
to-day  that  are  cheaper  than  they  were,  and  a  great  many  things  that  we  can  buy  a 
good  deal  cheaper  than  you  have  read  off  these  lists,  so  ^  as  I  have  heard  them. 
Some  things  are  constant,  like  rail.  Ties  are  5  cents  higher.  We  have  to  subetitute 
hemlock  and  pine  at  about  the  same  price  we  used  to  pay  for  pine,  but  they  do  not 
last  as  long.  And  then,  on  the  other  hand,  on  manufactiu^  articles,  in  the  way  of 
materials,  the  price  is  lower  and  they  are  better.  We  have  an  advantage  there  both 
ways.  They  manufacture  better  things  and  sell  them  at  a  lower  price.  And  some 
other  things  are  not  as  good  as  they  used  to  be.  I  do  not  think  there  is  much  advantage 
or  disadvantage  in  the  price  of  materials. 

With  respect  to  the  cost  of  fuel  it  appears  to  be  the  fact  that  more 
fuel  was  actually  consumed  during  the  winter  of  1909-10  than  ordi- 
narily was  required  for  the  canying  of  an  equal  volume  of  traffic. 
This  was  because  of  congestion  at  terminals  and  the  prevalence  of 
extremely  heavy  weather.  Furthermore,  a  strike  of  coal  miners  took 
place  during  the  winter,  which  left  some  of  the  roads  xmprepared  to 
meet  such  an  emergency,  and  the  cost  of  fuel  for  a  period  was  much 
increased.  At  the  conclusion  of  this  strike  the  coal  operators,  yield- 
ing in  part  to  the  demands  of  the  men,  increased  the  price  of  coal. 
So  that  it  is  xmcontradicted  before  us  that,  the  fuel  cost,  based  on  the 
ton  of  coal  consumed,  was  higher  in  1910  than  it  had  been  for  several 
years  preceding.  It  appears,  further  (and  this  has  not  been  denied), 
that  the  cost  of  coal  in  the  year  1911  will  be  higher  than  it  has  aver- 
aged for  the  preceding  five  years.  Mine  wages  were  advanced  in  1910, 
and  coal  was  correspondingly  increased  in  price,  and  that  increase 
obtains  to-day  and  doubtless  will  for  some  time  to  come.  At  least 
this  is  the  best  judgment  of  those  who  should  know  the  exact 
condition. 

But  this  does  not  entirely  dispose  of  the  question  of  fuel  cost.  We 
have  found  the  average  fuel  cost  per  train-mile  for  the  years  1901-1905 
and  for  the  years  1906-1910  and  compared  these  first  one  with  another 
for  the  various  carriers.  Then  we  have  taken  the  fuel  cost  per  train- 
mile  for  the  exceptionally  high  year  of  1910  and  compared  that  with 
the  average  for  the  first  five  years  of  the  decade.    These  contrasts  or 
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comparisons  show  a  very  great  increase  in  the  cost  to  a  carrier  for  the 
fuel  used  in  carrying  a  train  1  mile,  whether  we  compare  the  averages 
for  the  two  five-year  periods,  or  the  average  for  the  first  period  with 
1910.  During  this  time,  however,  the  average  number  of  tons 
carried  in  a  train,  even  of  these  lines,  has  greatly  increased,  excepting 
as  to  one  small  road.  Thus  we  find  that  while  on  the  Santa  Fe  road 
the  fuel  cost  per  train-mile  for  the  five  years  1906-1910has  increased  by 
15  per  cent  over  1901-1905,  the  tons  in  the  train  have  increased  17  per 
cent.  The  Chicago  &  Alton's  increase  in  cost  of  fuel  has  just  been 
ofiTset  by  its  increased  trainloads.  The  Chicago  &  North  Western  has 
been  compelled  to  pay  20  per  cent  more  in  1906-1910  than  it  did  in 
1901-1905  for  fuel  per  train  mile,  while  its  trainload  has  increased  but 
5  per  cent.  The  Burlington  road,  however,  has  so  increased  its  tons 
per  train  that  it  has  more  than  offset  its  increased  cost  of  fuel  on  the 
train-mile  basis.  With  the  Milwaukee,  however,  this  is  not  true,  nor 
with  the  Rock  Island  road.  The  Iowa  Central,  however,  shows  efficiency 
in  operation  by  so  increasing  its  trainload  as  to  make  its  fuel  cost  per 
ton-mile  less.  The  Minneapolis  &  St.  Louis,  on  the  other  hand,  has 
been  unable  to  increase  its  tonnage  per  trainload,  showing  an  actual 
decrease. 

These  figures  must  be  read  with  a  knowledge  of  the  policy  of  the 
roads  as  to  the  character  of  service  attempted  and  given,  as  to  the 
efficiency  of  the  management,  and  the  condition  of  the  property. 
It  is  the  policy  of  some  roads  to  accumulate  shipments  imtil  heavy 
trainloads  are  made.  Other  carriers  seek  to  give  prompt  service 
without  respect  to  the  volume  of  traffic  on  a  train.  Still  others  are 
unable,  because  of  poor  equipment  or  heavy  grades,  to  increase  their 
trainload.  There  is  no  general  conclusion  to  be  drawn  from  this 
table  which  will  be  applicable  to  all  carriers,  but  it  probably  is  fair 
to  say  that  as  to  the  average  road  $1  worth  of  fuel  in  the  last  five 
years  in  the  decade  would  carry  a  ton  of  freight  as  far  as  it  would 
in  the  first  five  years  in  the  decade.  This  was  not  so  in  1910,  owing 
to  the  causes  above  indicated,  the  extreme  bad  weather,  a  shortage 
in  fuel,  and  consequent  increased  cost.  The  carriers,  however,  we 
believe,  must  figure  that  coal  will  cost  them  slightly  more  on  the 
average  per  ton  in  this  year  than  the  average' for  the  last  five  years 
(at  least  10  cents  per  ton),  and  this  additional  expense  may  be  offset 
by  heavier  trainloads,  or  perhaps  by  less  prompt  service,  the  wisdom 
of  the  former  policy  being  questionable,  and  the  latter  course  being 
undesirable. 

As  to  the  increased  cost  in  ties,  while  the  standard  white  oak  tie 
costs  5  or  10  cents  more,  the  general  increase  in  this  expenditure  is 
almost  negligible,  it  being  estimated  from  the  reports  fiunished  by 
the  carriers  that  it  will  increase  the  cost  of  maintenance  less  than 
$60  per  mile  of  road  per  year. 
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The  large  item  of  increase  in  operating  expenses  npon  which  the 
carriers  depend  in  their  defense  of  these  increased  rates  is  that  of 
increased  wages  arising  out  of  settlements  made  with  their  employees 
in  the  spring  of  1010.  Definite  figures  have  not  been  furnished  us  as 
to  the  yearly  increase  in  expenditure  necessitated  by  these  new  wage 
schedules;  but  from  the  statements  made  by  various  carriers  the  fol- 
lowing table  has  been  compiled  showing  in  puallel  columns  the  esti- 
mated increase  in  revenue  arising  from  the  proposed  rates  and  the 
estimated  wage  increase: 


Name  of  road. 


Eftlmated 

increase  in 

revenue. 


AtohliOD.  Topek*  A  Santo  Fe $160,000 

Chloafo  A  North  Weiteni 260,711 

Chicago,  Burllncton  A  Quinoy I  237,201 

Chicago  OnatWertmi i  40,140 

Chicago,  MUwaukee  &  St.  Paul 760,000 

Chicago,  Rock  Iiland  &  Pacific 142,669 

Ullnob  Central 37,329 

Wabaeh 812,379 


Bctfanstod 
wagelD- 


Sl,013,363 
571,908 
325,000 
175,000 
484,053 
1,296,447 
929,000 
608,770 


Other  increases  have  been  made  since  the  hearings  had  in  this  case, 
but  we  are  without  data  as  to  their  extent. 

It  appears  that  there  have  been  constant  increases  during  the  past 
10  years  in  the  wages  of  employees  on  these  western  roads,  the  esti- 
mate for  the  Santa  Fe  alone  diowing  that  if  the  wage  schedule  of 
1901  had  been  applied  in  1910  the  road  would  have  saved  over 
$6,000,000.  The  Chicago  &  North  Western  presented  schedules 
blowing  that  wages  have  increased  on  that  road  since  1900  as 
follows:  Trainmen,  20  to  26  per  cent;  engineers,  2.7  to  27  per  cent; 
firemen,  38  per  cent;  train  dispatchers,  45  to  63  per  cent;  telegraph 
operators,  16  to  36  per  cent;  road  masters,  10  to  21  per  cent;  section 
foremen,  13  to  27  per  cent;  section  laborers,  20  per  cent;  motive 
power  department  employees,  38  to  44  per  cent;  car  department 
employees,  12  to  37  per  cent. 

EXPERIENCE   OF  SIX   MONTHS. 

The  wage  increases  of  1910  were  in  effect  during  the  six  months 
from  July  1  to  December  31  of  last  year.  We  have  prepared  state- 
ments for  each  of  the  principal  carriers  herein  involved  showing  a 
comparative  statement  for  the  five  periods  of  six  months  each  end- 
ing December  31,  1910.  From  a  study  of  these  we  may  be  able  to 
discern  how  well  founded  are  the  fears  of  the  carriers  as  to  the 
destructive  influence  of  these  new  wage  schedules.    The  first  one  we 

will  consider  is  that  of  the  Burlington. 
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Ckieago,  Burlington  6c  Quincy  RaUroad  Compamy^ — Toiolt. 


Six  months— 

Item. 

Jnly  1-De&  81, 
1008. 

Tan.l-Janeao, 
1000. 

Joly  1-Dea  31, 
1000. 

Tan.l-June80, 
lOia 

Jnlyl-Dee.81, 
lOia 

Fntgbt  rttTcntw 

127,446,874.00 
10,768,427.88 
41,602,606.00 

6,370,648.01 
6,626,201.62 

12,444,00680 
1,276, 60a  00 

13,140,617.66 

0,023.20 

124,704,046.70 

8,821,877.14 

87,010,08127 

6»  616,13a  26 
6,840,213.46 
12,110,703.37 
1,241,417.62 
8,226,680.80 

0,022.62 

120,672,662.62 
12, 246, 34a  16 
46,410,617.64 

8,663,30a  64 
7,722,788.00 

13,482,10a  07 
1,203, 64a  82 

12,342,713.16 

0,0Qa82 

828,661,884.86 
10,133,066.67 
42,468,800.60 

7, 172,07a  66 
7,334,37a  40 
14,857,85667 
1,677,180.06 
0,380, 82a  28 

0,028.48 

131,762,625.08 
12,668,436.64 
48, 261, 26a  46 

6,674,322.76 

7,622,07a  20 

16,044,000.81 

1.602.767.88 

PnwtMiyr  revmus 

Total  opentlxig  rerBoofls 

Malntexianoe   of  way   and 
stractures 

Main  ten  Mice  of  equtpment. . . 

Transportation  expenses 

Taxes 

Opevatlnc  tnoosne.... ........ 

16.663.157.08 

AVerage  "mlieage  operated 
dnrlnc  period. 

0,057.47 

From  this  table  it  appears  that  the  freight  revenue  for  the  last 
half  of  the  year  1910  has  increased  $2,000,000  over  that  for  the  same 
six-months'  period  in  1909,  and  $4,000,000  over  that  for  the  same 
period  in  1908,  while  transportation  expenses  have  increased  a  million 
and  a  half  dollars  over  the  last  six  months  of  1909  and  $2,500,000 
over  the  last  six  months  of  1908.  The  operating  income,  which  is 
the  amount  that  the  carrier  receives  for  railroad  transportation  service 
and  is  the  result  of  a  deduction  from  the  total  operating  revenues  of 
all  expenses,  including  taxes,  has  increased  from  $12,342,000  to 
$15,563,000.  Transportation  expenses  have  increased,  it  will  be  seen, 
over  the  1909  period  in  but  a  slightly  increased  ratio  as  compared 
with  the  increase  of  operating  revenues  for  1910  over  1909.  The 
increase  in  operating  revenues,  however,  gives  to  the  Burlington  road 
during  these  six  months  a  much  higher  revenue  than  it  has  enjoyed 
for  any  of  the  periods  considered. 

We  now  pass  to  a  consideration  of  the  table  giving  the  averages 
per  mile  of  road,  from  which  it  will  be  seen  that  the  transportation 
expenses  per  mile  of  road  during  the  last  half  of  1910  increased  but 
$15  per  mile  over  the  transportation  expenses  for  the  first  half  of 
that  year,  while  the  operating  income  is  nearly  $700  per  mile  of  road 
greater  in  the  last  half  of  the  year  than  in  the  first  half,  and  $350  per 
mile  greater  than  in  the  corresponding  period  for  1909. 

Chicago  f  Biurlington  &  Quincy  Railroad  Company. — Averages  per  mile  of  road. 


Item. 


Freight  revenue  per  mUe  of  road 

Paaeenger  revenue  per  mile  of  road.... 

Total  operating  revenues  per  mile  of  road 

Maintenance  oi  way  and  structures  per  mile  of 

road 

ICaintenance  of  equipment  per  mile  of  road 

Transportation  expenses  per  mile  of  road 

Taxes  per  mile  of  road 

Operanng  income  per  mile  of  road 

Average  mileage  operated  during  period 
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Six  months- 

Julyl- 

DecSl, 

1008. 

Jan.  1- 

June  80, 

1000. 

Julyl- 
Dec.81, 

looa. 

Jan.1- 
June  30, 

loia 

83,041.81 
1,192.86 
4,6ia63 

70a03 

723.27 

1,370.11 

141.37 

1,457.31 

0,023.20 

82,747.00 

077.76 

4,101.02 

733.28 
768.12 

1,342.26 
137.60 
011.77 

0,022.68 

83,278.27 
1,367.66 
6,033.08 

048.18 

86a  11 

1,404.66 

143.40 

1,368.26 

0,02a  82 

83,173.60 
1,122.44 
4,702.77 

704.38 

812.36 

1,646.67 

186.77 

1,030.08 

0,028.48 

Julyl- 

Dec.31, 

lOia 


83,60a78 
1,398.67 
6,328.84 

73a  80 

83a  68 

1,66a  05 

166.01 

1,718.27 

0,067.47 
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The  total  operating  revenues  for  the  last  six  months  of  1910  were 
about  12^  per  cent  greater  than  for  the  first  six  months,  while  the 
transportation  expenses  were  practically  no  greater;  and  this  is  remark- 
able when  it  is  considered  that  during  the  last  six  months  of  the  year 
the  full  eflPect  of  the  increase  of  wages  was  felt  by  the  carriers. 

We  pass  next  to  a  consideration  of  the  Rock  Island. 

The  Chicago t  Rock  Island  6c  Pacific  Railway  Company — Totals, 


Six  months- 

Item. 

July  1-Deo.  31, 
1906. 

Jan.  1-June  30, 
1909. 

July  1-Dec.  31, 
^  1909. 

Jan.  1-June  30, 
19ia 

Julyl-Df«.Sl, 

loia 

Freieht  revenue 

|19,a72,34&37 

9,]70,7ia50 

30,016,508.07 

4,  no,  301 58 
3,828,325.78 
10,789,161.37 
1,106,713.80 
8,125,112L48 
7,412.23 

$17, 485, 17a  06 

7,726,736.48 

27,370,338.70 

8, 710, 99a  34 
3,350,119.37 
10,603,278.43 
1,081,817.91 
6,958,986.18 
7,414.30 

$20,621,865.22 
10,176,742.19 
82,673,625.06 

5,333,376.00 
4,052,195.35 
11,429,459131 
1,223,625.08 
8,971,318.24 
7,403.70 

118, 838, 206.  n 

8,196,773.80 

29,559, 16a  30 

4,702,812.14 
4,026,753.53 
12,418,75L45 
1,523,283.89 
4,800,132L94 
7,393.50 

122,020,095.30 

Pwwenfipr  rflv«mw 

10,540,117.32 

Total  operatiag  revenues 

Maintenance   of   way   and 
structures 

34,522,08417 
6, 138,  SOL  42 

Maintenance  of  equipment . . . 

Transportation  expenses 

Taxps .   . .  - 

4, 531, 66a  57 

12,626,36&98 

1.360.319.75 

Operating  income 

Average  mileage  operated.... 

0,029,998.64 
7,395.71 

The  Chicago y  Rock  Island  &  Pacific  Railway  Company — Averages  per  mile  of  road. 


8izmonths~ 

Itrnn. 

Julyl- 

I>ec31, 

1908. 

Jan.  1- 

June  30, 

1909. 

July  1- 
Deo.  31, 

1909. 

Jan.  1- 

June  30, 

1910. 

Julyl- 
DecSl, 

loia 

Freistat  revenue  ner  mile  of  road 

$2,573.09 

1,237.24 

4,049.59 

635.48 

51t).49 

1,452.89 

149. 17 

1,006.18 

7,412.23 

$2,358.30 

1,042.14 

3,601.56 

50a52 

452.66 

1,442.25 

145.91 

938.50 

7,414.30 

$2,785.85 

1,374.66 

4,413.15 

720.37 

547.32 

1,543.75 

165.27 

1,211.73 

7,403.70 

$2,547.91 

1,106.63 

3,997.95 

636.07 

544.63 

1,679.66 

206.03 

661.40 

7,303.50 

$2,977.41 

1,426.17 

4,667.97 

604.78 

Passeneer  revenue  per  mile  of  road 

Total  oneratine  revenue  per  mile  of  road 

Maintenance  oi  wav  and  structures 

Maintenance  of  equipment  per  mile  of  road 

Transportation  expenses  per  mUe  of  road 

Taxes  per  mile  of  road 

612.74 

1,707.26 

183.93 

Oneratine  income  per  mile  of  road 

1.220.96 

A  veraee  mileaee  operated  durine  period 

7,395.71 

Here  we  see  an  increase  of  nearly  $2,000,000  in  total  operating 
revenues  in  the  last  half  of  1910  over  the  corresponding  period  for 
1909.  The  carrier  has  increased  its  maintenance  charges  by  $300,000. 
Comparing  these  two  periods,  transportation  expenses  have  increased 
by  nearly  $1,200,000  and  the  operating  income  is  slightly  higher  than 
in  the  first  half  of  the  fiscal  year  1910,  which  was  the  banner  year  in 
the  history  of  that  road.  When  we  consider  the  averages  per  mile  of 
road,  we  see  that  notwithstanding  increases  in  wages  and  high  main- 
tenance charges  the  operating  income  per  mile  makes  fully  as  good  a 

record  as  in  the  last  half  of  1909. 
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Next  we  have  the  statement  of  the  Milwaukee  road: 

Chicago,  Milwavku  ds  St.  Paul  RailvHiy  Company — TotdU. 


• 

Six  months- 

Item. 

July  1-Dec.  31, 
1906. 

Jan.  1-June 
30,1909. 

July  1-Dec. 
31,1909. 

Jan.  1-June 
30,1910. 

July  1-Dec 
31,1910. 

Freight  revenue 

822,884,057.57 

7,162,550.44 

32,507,799.28 

4,106,104.33 
3,764,779.71 

10,981,708.21 
],188,&'>5.37 

11,445,201.18 

7,511.91 

$19,457,593.05 

5,612,301.49 

27,389,664.21 

3,182,498.35 
3,505,994.45 
10,782,762.65 
1,239,820.24 
7, 472, 03a  67 

7,511.56 

$23,496,525.84 

7,870,385.41 

33,912,588.38 

4,867,287.49 
4,062,681.21 
12,668,887.95 
1,233,128.11 
9,987,504.22 

7,511.56 

$21,412,6ia70 

6,916,359.02 

30,934,305.49 

3,605,537.90 
3,661,887.64 
13,678,394.68 
1,296,244.97 
7,746,639.83 

7,511.56 

$24,607,403.31 

Pw^ngAr  revenue. 

7,836,014.67 
35,522,389.96 

4,914,575.71 
4,759,714.25 
14,645,021.41 
1,303,001.74 
8,835,119.08 

7, 511. 66 

Total  operating  revenues 

Maintenance    of   way   and 
structures 

Maintenance  of  equipment. . . 

Transportation  expenses 

Tuces 

Operating  income 

Average    mileage    operated 
durins  period 

Chicago,  Milwaukee  &  St.  Paul  Railway  Company — Averages  per  mile  of  road. 


Item. 


Freight  revenue  per  mile  of  road 

Passenger  revenue  per  mile  of  road 

Total  operating  revenues  per  mile  of  road 

Maintenance  or  way  and  structures  per  mile  of 

road 

Maintenance  of  equipment  per  mile  of  road 

Transportation  expenses  per  mile  of  road 

T^ces  per  mile  of  road 

Operaong  income  per  mile  of  road 

Average  mileage  operated  daring  period 


Six  months- 

July  1- 

Dec.  31, 

1908. 

Jan.  1- 

June30, 

1909. 

July  1- 

Dec.  31, 

1909. 

Jan.  1- 

June  30, 

1910. 

$3,046.37 

953.49 

4,327.50 

546.61 

601.17 

1,461.91 

158.26 

1,523.61 

7,511.91 

$2,590.35 

747.16 

3,646.34 

423.68 
466.75 

1,435.49 
165.05 
994.74 

7,511.56 

$3,128.05 
1,047.77 
4,514.72 

647.97 
640.86 

1,686.59 
164.16 

1,329.6? 

7,511.66 

$2,850.62 

920.76 

4,118.23 

480.00 

487.60 

1,820.98 

172.67 

1,031.30 

7,511.66 

July  1- 

Dec.31 

1910. 


$3,275.94 
1,043.19 
4,729.03 

664.27 

633.66 

1,949.66 

173.47 

1,176.20 

7,511.56 


The  operating  income  of  the  Milwaukee  for  the  last  half  of  1910 
was  over  $1,000,000  greater  than  for  the  first  half  of  the  same  year, 
but  is  over  $1,100,000  less  than  for  the  last  six  months  of  1909.  The 
operating  revenues  increased  $4,500,000  in  the  last  half  of  the  year 
over  the  first  half,  and  $1,500,000  over  the  last  half  of  1909.  Main- 
tenance charges,  we  see,  reached  an  unprecedented  figure  with  this 
road,  and  transportation  expenses  were  also  correspondingly  in- 
creased. The  operating  revenues  show  a  slight  advance  per  mile 
in  the  latter  six  months  of  1910,  but  the  operating  income  per  mile 
shows  a  shght  decrease,  although  it  is  to  be  noticed  that  the  decrease 
of  1910  under  1909  is  not  so  great  as  the  decrease  of  the  last  half  of 
1909  under  the  last  half  of  1908,  while  the  relation  of  transportation 
expenses  is  in  practically  the  same  ratio  one  six-months  period  with 
another.  In  order  to  earn  $4,729  the  Milwaukee  road  expended  for 
transportation,  in  which  labor  and  fuel  are  the  largest  items,  $1,949 
per  mile  of  road  for  July  1  to  December  31,  1910.  In  the  first  six 
months  of  the  same  year  in  order  to  earn  $4,118  the  road  expended 
$1 ,820  for  transportation  expenses  per  mile.     Expressed  in  percentage 
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this  means  that  for  the  first  half  of  1910  the  transportation  expeoae 
was  44  per  cent  of  the  revenue,  while  for  the  last  half  of  the  same 
year  under  the  new  wage  scale  the  transportation  was  only  41  per 
cent  of  the  revenue.  This  shows  that  with  the  increased  wage  scale 
the  carrier  had  to  spend  less  money  in  transportation  to  earn  $1 
of  revenue.  This  seems  to  be  generally  true,  however,  contrasting 
the  first  half  with  the  latter  half  of  the  year. 
We  next  come  to  the  North  Western  road. 

Chieago  &  North  WiuUm  Rmlway  Compavn—TolaU. 


Fralght  PBTBDUe »3,237,TM. 

PtHDCBT  nvcntu B,  43S,873. 

ToUl  opentlug  raveaues Sfi,  B33, 139. 


■20,3Sl,SJe.SS 
T,4M,Mt.« 
30,610,  Stl.  SI 

4,  lis.  on.  X 

1,028,176.71 

ii,i»i,<m.7s 


BS,0U,7U.23 

niiesUn.fis 

e,  SCO,  448.  ST 
1,388,(00.00 

ii,iae,0M.i7 

T.SS7.B7 


BB,»IO,04T.48 
10.H6,ia.G3 

4a,s7i,ao7.s5 


l,4M,S8e.02 

1,468, 4gi.se 

t,3(S,S38.00 
l,G11,G12.62 
?,B77,M7.7» 

7,8%.  H 


The  total  operating  revenues  increased  approximately  $1,500,000 
in  the  last  half  of  1910  over  the  same  period  for  1909,  while  the 
operating  income  was  less  in  1910  than  in  ld09. 

Chicago  &  North  WetUm  Raibnai/  Company — Avavga  per  miXt  of  road. 


Shmoathi- 

Item. 

«■ 

^ 

1909.' 

Jan.1- 

IBIO. 

FielgbtreTenDspermUeorTowL 

4,828.74 
NM.2E 

1,03*:  81 

7|833!42 

tZ,S70.B5 

4,oia.«i 

1,  EOS.' 34 
174.81 
1,020.48 

•3,411.34 

b;  1^:70 

836.08 

1,881.21 

179.11 

1,4M.S2 

C,  074  83 

4;B6460 

SM.B7 
C8S.14 

3,004.64 

13,481.90 

Ss.-.S^fsSKT.'^ii.-ii 

6, 276: 18 

TSSKSKS".-'."""."'"-'-.:::::; 

2,078.11 

Considering  this  table,  we  see  that  while  in  the  last  half  of  1909 
transportation  expenses  were  SI  ,881  per  mile,  which  brought  in  a 
revenue  of  $5,127;  a  year  later  it  required  $2,078  (an  increase  of 
nearly  $200  per  mile)  to  produce  an  operating  revenue  of  $5,276  (an 
increase  of  $150  per  mile).  It  would  be  unfair  to  compare  the  trans- 
portation expenses  with  the  operating  revenue  for  the  first  half  of 
1910  as  to  this  road,  because  fi  its  unfortunate  condition  during  the 
early  months  of  the  winter. 
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Below  ate  given  the  corresponding  tables  for  the  IlUnoia  Central: 
'    Jllinoit  Central  Railroad  Company— Totcia. 


ll8,MG,<Hg.4T 
S,7U,3n.47 
Z7,H8,in3.1G 


e,U7,29e.36 


t,  311, 463.31 

9,734,  MS.  w 


110,001,  ut.« 

fl,S».4e2.74 
3t,3M,41S.3t 


■  IQinois  Coitral  Railroad  Company — Averagn  per  mUe  of  road. 


.iiipmeil  pa  mlla  ol  rtMd. 

TmuportatlOD  rapeuMSper  mile  of  road . 

Tutapermilaof  Toad 

Ops«nag  IncoDU  per  mile  of  raad 

ATcnie  mlleaea  oinntcd  dnrlnc  period . . 


The  operating  income  of  this  road  during  the  last  six  months  of 
1910  has  increased  by  more  than  $2,000,000  over  the  corresponding 
six  months  for  1909.  Its  transportation  expenses  were  onlj 
SSOO,000  more  in  the  later  period.  Following  down  through  these 
tables  we  notice  that  maintenance  chaises  are  but  shghtly  less  in  the 
1910  period  while  operating  income  is  nearly  S500  per  nule  more, 
notwithstanding  the  increase  in  wages. 

The  Atdnttm,  Topeia  &  Santa  Fe  RaUviag  Omnpaf^H-IVXafa. 


JuItJ-E 

3i,itni 


4,7S7,OB.fl7 
B,:<)T,4CaB4 
10, 084,  W4. 38 
1,104, 2Sa  19 


09,114,441.17 
1. 313,  Ml.  IS 
3»,843,UM.U 

S,3S3,4al.S7 
8, 130,813. 3fi 

10,613,  MS.  M 
l,4S3,H3.e8 
14,71g,64S.43 


OB,  10^431.  D» 
ia,43£«t3.80 
41,33^830.  TS 


T,Dt7,«ea40 
s,£a,7gi.ai 

13,G8^0la.85 
1,8S4,1M.» 
11, 782,  7D3.es 


no,iua,4i 

11,831,41' 
4^814,7a 

8,813,37 

B.sn.at 

13,»33,4S 

ie!o4^oa 
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The  Atchiaant  Topeka  dc  Santa  Fe  Railway  Company — Averages  per  mile  of  road. 


Six  rnontba— 

Item. 

* 

Julyl- 

Dec.  31, 

1908. 

Jan.l- 

June  30, 

1909. 

Julyl- 

Dec.31, 

1909. 

Jan.l- 

June30, 

1910. 

July  1- 

Dec.31, 

1910. 

Freieht  revenue  per  mile  of  road 

$3,454.55 

1,232.48 

5,082.35 

641.58 

843.86 

1,351.36 

156.01 

1,883.14 

7,462.60 

$3,501.33 

1,24&57 

5,207.95 

708.25 

687.79 

1,423.08 

194.75 

1.973.45 

7,458.43 

$3,963.70 

1,397.68 

5,808.55 

941.14 

852.84 

1,581.23 

212.53 

1,986.02 

7,458.80 

$3,885.62 

1,438.93 

5,851.33 

944.82 

874.58 

1,821.23 

249.97 

1,710.99 

7,459.24 

$4,045.55 

PasseoKer  revenue  per  mile  of  road 

1,526.54 

Total  operating  revenues  per  mile  of  road 

Malntenanceoi  way  and  structuresper  mi  le  of  road 

Maintenance  of  equipment  per  mile  of  road 

Transportation  expenses  per  mile  of  road 

Taxes  per  mile  of  road 

6,043.77 
876.10 
903.80 

1.712.  SI 
1S7.72 

Operatine  income  per  mile  of  road 

2.C2S.63 

Average  mlleaee  operated  durine  period 

7,647.40 

The  Santa  Fe  shows  an  increase  in  operating  income  of  $1,200,000 
for  the  six  months  period  1910  over  1909 — an  increase  on  the  per- 
mile  basis  of  from  $1,986  to  $2,125,  and  this  notwithstanding  main- 
tenance charges  in  1910  were  greater  than  those  in  1909.  To  earn 
$43,000,000  in  1909  the  transportation  expense  was  $11,800,000.  In 
1910  to  earn  $45,600,000  required  a  transportation  expense  of 
$12,900,000.  For  the  first  half  of  1910,  however,  the  expenses  for 
transportation  were  extraordinarily  heavy,  being  much  above  the  ratio 
to  operating  revenue  that  we  find  them  to  be  for  the  last  half  of  the 
same  year.  The  transportation  expense  per  mile  for  the  last  six 
months  of  1909  was  27  per  cent  of  the  total  operating  revenue,  while 
for  the  corresponding  six  months  of  1910  it  was  28  per  cent.  At  the 
same  time  the  transportation  expense  per  mile  for  the  last  six  months 
of  1910  compared  with  the  first  six  months  of  the  same  year  showed 
a  decrease  of  6  per  cent  and  the  revenues  increased  4  per  cent.  This 
clearly  indicates  that  the  increase  in  the  rate  of  wages  and  fuel  has 
not  placed  any  undue  burden  upon  this  company  so  far  as  earning  a 
dollar  of  revenue  is  concerned. 

The  carriers  have  passed  through  the  period  of  immediate  experi- 
ment under  these  added  costs  and  foimd  that  there  is  promise  of  a 
continuance  of  the  prosperity  this  year  which  was  theirs  in  1910. 
These  six  months  figures  establish  beyond  reasonable  doubt,  taking 
the  carriers  as  a  whole,  that  the  increase  in  wages  does  not  come  out 
of  net  but  comes  out  of  an  increased  gross. 

We  have  treated  the  Santa  Fe  and  Burlington  as  standard  roads 
throughout  this  inquiry  by  wliich  to  make  measurement.  Certainly 
the  reports  which  they  have  now  made  for  the  probationary  six 
months  do  not  cry  out  with  injustice  against  the  perpetuation  of  exist- 
ing rates;  they  do  not  make  apparent  that  these  roads  are,  as  one  wit- 
ness imaginatively  stated,  being  forced  into  the  arms  of  a  receiver. 

At  the  close  of  the  six  months  July  1  to  December  31,  1910,  these 
six  carriers  had  a  larger  income  from  operations  by  over  $5,000,000 
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than  they  enjoyed  in  the  corresponding  six  months  of  1909,  and 
$20,000,000  more  than  in  the  first  half  of  1910. 

Operating  income. 


Name  of  road 

July  1-Dec. 
31 ,  1908. 

Jan.  1-June 
30,1909. 

July  1-Dec. 
31, 1900. 

Jan.  1-June 
30, 19ia 

July  1-Dec 
31, 19ia 

Chicago,  BorUngton  &  Qiiincy. 
Chicago,  Rock&land  &  Paddc. 
Chicago,  Milwaukee  &  St  Paul. 
Chicago  &  North  Western.... 
niinoiff  Omtral 

813,149,617  56 

8,125,112.48 

11,445,201.18 

12,265,60L88 

6,276,463.70 

14,053,129.07 

18,226,589.80 
6,958,986.18 
7,472,030.67 
7,791,00L41 
6, 660, 4n.  16 

14,718,845.42 

S12,342,7iai5 
8,971,318.24 
9,967,504.22 

11,106,054.17 
5, 871, 28a  06 

14,813,309.86 

$9, 380,82a  28 

4,890,132.94 

,746,639.83 

7,877,557  79 

6,133,393.71 

12,762,7Q2L58 

$15,563,157.93 

9,029,998.64 

8,835,119.06 

10,886,000.14 

7,929,560.80 

16,043,009.35 

Atchison,  Topeka  d:  Santa  Fe. 

Total  UL 

65,315,125.87 

51,837,014.64 

63,094,179.72 

48,791,247.13 

68,286,854.08 

How  much  more  are  these  raibx)ads  entitled  to  for  the  same  service 
in  the  year  1911  than  they  were  in  1910  or  1909  ?  Are  they  to  have 
the  benefit  of  all  increase  in  traffic,  as  well  as  of  economies  which 
they  make,  and  the  shipping  pubUc  bear  every  added  expense  ?  If 
these  increased  rates  are  to  be  allowed,  must  we  not  say,  with  Mr. 
Ripley,  that  in  the  past  all  rates  have  been  too  low  and  that  by  force 
of  our  power  to  protect  these  carriers  against  intense  competition 
between  each  other  we  will  aid  in  the  raising  of  rates  onto  a  higher 
level? 

THE   POORER  ROADS. 

A  strong  plea  is  made  on  behalf  of  what  are  known  as  the  poorer 
roads  in  this  territory,  among  them  the  Minneapolis  &  St.  Louis  and 
Iowa  Central  lines.  It  is  almost  axiomatic  that  rates  can  not  be 
made  so  as  to  give  high  earnings  to  a  poorly  placed,  indifferently 
operated,  or  isolated  road  without  making  the  rates  absolutely  extor- 
tionate. The  rate  per  ton  per  mile  on  the  Minneapolis  &  St.  Louis  is 
higher  than  on  any  other  line  in  that  territory,  and  yet  its  operating 
income  per  mile  of  road  operated  only  averaged  $1,500  for  the  last 
10  years.  It  paid  an  average  interest  of  $1,050,801  during  these  10 
years  on  a  funded  debt  of  $21,991,824,  or  about  5  per  cent.  In 
other  words,  it  paid  5  per  cent  on  a  valuation  of  approximately 
$30,000  per  mile.  Its  operating  income  of  $1,222,698  average  for 
the  10-year  period  yielded  about  6  per  cent  on  a  valuation  of  $30,000 
a  mile. 

The  Iowa  Central,  which  had  an  average  owned  mileage  of  502 
miles,  for  the  10-year  period  paid  an  average  interest  of  $565,049 
per  year  on  a  funded  debt  of  $12,314,580.  Its  operating  income 
from  railroad  operation  was  about  the  same  as  the  amoimt  paid  out 
for  interest.    This  yielded  approximately  5  per  cent  upon  a  valuation 

of  $25,000  a  mile. 
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There  is  no  way  by  which  such  a  condition  can  be  remedied  unless 
the  Gk>yemment  makes  a  direct  appropriation  for  the  support  of 
roads  in  this  condition.  They  stand  alone,  unconnected  with  any 
great' system  and  unable  to  command  traffic  at  either  end  of  their 
lines.  Assuming  that  the  rates  were  raised  to  a  point  far  beyond 
their  present  standard,  the  strong  competitors  of  these  lines  would 
be  able  to  command  the  business,  and  there  is  no  reason  to  believe 
that  such  increase  would  give  the  weaker  lines  more  than  a  small 
percentage  of  increase  in  operating  income. 

IN   CONCLUSION. 

The  strength  of  the  carriers'  case  is  in  these  two  contentions:  (1) 
That  the  roads  are  not  earning  a  fair  return  upon  the  value  of  their 
property;  (2)  that  the  cost  of  operating  has  increased  because  of 
increased  wages.  It  is  true  that  cost  of  operation  has  increased  by 
the  amount  shown  as  allowed  to  labor  and  addition  to  wages.  But 
it  is  also  true  that  operating  revenues  have  increased  so  as  to  more 
than  absorb  increased  operating  expenses,  as  is  shown  in  the  six 
months'  statement  above.  Moreover,  cost  figures  furnished  would 
indicate  that  under  skillful  management  an  additional  tonnage  may  be 
handled  under  a  higher  wage  schedule  without  increasing  the  cost 
of  the  service  given. 

It  now  appears  probable  that  at  the  end  of  the  fiscal  year  1911  tlie 
carriers  here  involved  will  in  the  main  enjoy  earnings  as  high  as 
those  they  had  in  1910 — the  highest  year  in  their  history.  Let  us 
assume  that  this  increase  in  rates  were  attempted  in  1911  and  that 
Congress,  in  June,  1911,  had  passed  that  amendment  to  section  15  of 
the  act  to  regulate  commerce  with  which  this  report  opens  and 
under  which  the  burden  of  proof  to  establish  the  reasonableness  of 
increased  rates  is  laid  upon  the  carrier  proposing  the  same,  and  that 
at  the  close  of  one  of  the  most  prosperous  years  in  their  history  the 
carriers  had  attempted  to  increase  these  rates,  would  the  Commission 
justify  such  increases  upon  the  grounds  herein  advanced  !  There  can 
be  but  one  answer  to  this  question. 

These  commodity  rates  already  pay  their  due  share  of  the  value 
of  the  service  rendered  by  the  carriers.  Many  of  them  in  fact  are 
now  twice  as  high  for  the  haul  immediately  west  of  Chicago  as  corre- 
sponding rates  for  a  similar  haul  immediately  east  of  Chicago. 

The  Constitution  of  the  United  States  guarantees  the  carrieiB 
against  the  confiscation  of  their  property  or  the  taking  of  the  same 
without  due  process  of  law.  Without  this  constitutional  guaranty, 
which  is  distinctively  American — ^for  here  property  rights  are  more 
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sacredly  safeguarded  than  in  other  lands  of  more  mobile  law — the 
railroads  of  our  country  are  protected  from  injiwy  of  any  lastmg 
character  by  the  popular  consciousness  that  they  are  essential  to  the 
industrial  life  of  the  people.  To  harm  these  roads  is  to  injure  our- 
selves. Our  laws  do  not  seek  to  establish  dominion  over  private  capital 
for  any  other  purpose  than  to  make  sure  against  injustice  being  done 
the  public,  and  tiereby  make  such  capital  itself  more  secure.  We 
are  dealing  here  with  a  difficult  problem,  involving  multitudinous 
facts  and  an  infinite  variety  of  modifying  conditions,  which  make  the 
establishment  of  principles  and  the  framing  of  policies  a  matter  of 
slow  evolution.  Congress  has  laid  down  a  few  rules.  These  rules 
we  are  attempting  to  apply.  It  is  not  for  us  to  say  that  we  repre- 
sent the  Government  and  may  have  a  policy  of  our  own  which  in  any 
d^ree  runs  counter  to  the  power  granted  to  us  or  the  duty  imposed 
upon  us.  The  railroads  may  not  look  to  this  tribunal  to  negative  or 
modify  the  expressed  will  of  the  legislature.  They  have  laid  before 
us  the  facts  and  law  which  would  make  for  a  justification  of  their 
course  in  the  increasing  of  rates.  To  our  minds  their  justification 
has  not  been  convincing. 

We  do  not  say  that  the  carriers  may  not  increase  their  income. 
We  trust  they  may,  and  confidently  believe  they  will.  If  the  time 
does  come  when  through  changed  conditions  it  may  be  shown  that 
their  fears  are  realized,  or  approaching  realization,  and  from  a  survey 
of  the  whole  field  of  operations  there  is  evidence  of  a  movement 
which  makes  against  the  security  and  lasting  value  of  legitimate 
investment  and  an  adequate  return  upon  the  value  of  these  properties, 
this  Commission  will  not  hesitate  to  give  its  sanction  to  increases 
which  will  be  reasonable.  It  is  the  law  that  rates  shall  be  just  and 
reasonable,  and  aUke  to  all  for  like  service.  In  construing  this 
law  the  courts  have  given  general  direction  in  a  number  of  cases, 
and  by  all  standards  that  have  been  set  this  Conmiission — all  of  its 
members  concurring — ^finds  the  proposed  rates  to  be  beyond  the 
limitations  placed  by  law  upon  the  carriers. 

We  shall  ask  the  carriers  to  withdraw  the  proposed  tariffs  forthwith 
through  their  agents  and  attorneys  in  fact  who  have  filed  them.  If 
such  action  is  not  taken  on  or  before  March  10,  1911,  the  Commission 
will  further  suspend  these  rates,  make  appropriate  finding,  and  issue 
an  order  directing  the  maintenance  of  the  present  rates  for  a  period  of 
two  years  from  that  date. 
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APPENDIX  B. 
Atchison,  Topbka  &  Santa  Fb  Exhibit. 

Co$t  and  statisHes  of  freight  operation^  Illinois  division,  year  of  1910  and  1909. 


Aoooiints. 

Mainline. 

Branch  lines. 

Total 

1910 

1909 

1910 

1909 

1910 

1906 

Maintenance    of    way    and 
structures 

$426,347.74 

579,736.15 

68,637.87 

$252,972.62 

062,208.54 

59,609.90 

$29,299.21 

20,858.34 

2,361.33 

$27,013.89 

20,490.16 

1,937.82 

$454,646.95 

600,594.49 

70,999.20 

$279,986.51 

Maintenance  of  equipment — 
Traffic  expenses. .,,..-,-,.- 

582,696.70 
61.547.72 

Transportation  expenses: 
Station  service— 
Sti^ion  employees. ....... 

Station  supplies  and  ex- 
TMmaftg 

77,965.29 
6,002.31 

72,035.07 
3,720.03 

9,092.66 
617. 13 

8,489.72 
485.64 

87,047.95 
6,519.44 

80,524.79 
4,206.67 

«"■'""'"•  .-.••••-• 

Total  station  service 

82,967.60 

75,755.10 

9,609.79 

8,975.36 

92,667.39 

84, 73a  46 

Yard  service— 
Yardmasters,  switchmen, 
etc 

37,343.06 

365.62 

17, 23a  78 

4.306.74 
17,594.04 

2,232.90 

28,268.44 

206.97 

13,879.57 

3,696.11 
12,499.25 

1,469.46 

1,877.06 

1,327.57 

Cr.    1.81 

1,686.24 

419.93 
1,220.97 

Cr.      .08 

39,220.11 
365.62 

19,111.68 

4,646.62 
19,136.23 

2,232.90 

29,696.01 
207.16 

Yard  supplies 

Yard  engmemen 

1,88a  90 

339.88 
1,641.19 

16,565.81 

4,116.04 
13, 72a  22 

1,459.38 

Snginehouse    expenses- 
yard 

Fuel  for  yard  locomotives. 
Other  supplies  and  expen- 
ses  for  yard  locomotives 

Total  jrard  service 

79,073.13 

60,011.80 

5,639.03 

4,652.82 

84,712.16 

64,664.62 

Boad  engine  service- 
Road  enirtnwneTi 

121,819.81 

34,764.87 
214,317.50 

12,467.07 

7,253.56 

93,795.71 

28,079.74 
162,713.62 

10,105.45 

6,710.06 

8,840.22 

1,864.72 
13,2iai4 

814.88 

481.91 

7,183.08 

1,713.92 
10,541.14 

812.48 

316.31 

130,660.03 

36,619.59 
227,527.64 

13,281.96 

7,735.47 

100,978.70 

29,793.66 
173,264.76 

10,917.96 

6.  ittS.  37 

Enginehouse    expenses— 
road 

Fuel  for  road  locomotives. . 
Water  for  road  locomo- 
tives  

Other  supplies  for  road 
locomotives 

Total  road  engine  serv- 
ice  

390,622.81 

300,404.58 

26,201.87 

20,666.93 

415,824.68 

320, 97a  61 

Train  service- 
Road  trainmen 

131,768.94 
41,819.21 

103,111.65 
36,840.17 

10,613.17 
1,478.62 

8,714.71 
1,211.03 

142,272.11 
43,297.73 

111,826.36 

Train  supplies   and  ex- 
penses  

38,06a  30 

Total  train  service 

173, 57a  16 

139,960.82 

11,991.69 

9,926.74 

186,509.84 

149,886.56 

Tdegraph  service- 
Dispatching  trains 

Telegraph  and  telephone, 
operation 

19,066.84 
7,706.77 

14,500.91 
4,408.17 

806.06 
506.96 

753.73 
284.17 

19,86L90 
8,211.73 

16,263.64 
4,602.34 

Total  telegraph  service.. 

26,762.61 

18,918.06 

1,311.02 

1,037.90 

28,073.63 

19,965.98 

Contingencies— 
SuperinteiKlenoe 

16,086.84 
70,971.61 

44,402.41 

13,174.81 
64,922.06 

27,546.36 

1,650.85 
2,077.12 

6,212.23 

1,284.86 
1,754.81 

2,421.00 

18,687.60 
73,048.73 

50,614.64 

14, 46a  67 
66,676.87 

29,967.86 

Loss  and  damase 

All  other  oontmgent  ex- 
penses  

Total  contingencies 

132,310.86 

106,643.23 

9,940.20 

6,460.67 

142,251.06 

111,103.90 

Total  transportation  ex- 
penses  

885,305.16 
71,736.20 

700,093.61 
51,566.36 

63,603.60 
4,892.62 

50,61&42 
4,333.02 

948,998.76 
76,628.82 

761,812.08 
66,896.87 

Genera]  expenses ....... . 

' 

Total  fireight  operating 
expenses 

2,030,763.12 

1,627,060.02 

121. 106. 10 

104,393.31 

2,161,868.22 

1,731,448.88 
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Atchison,  Topska  &  Santa  Fe  Exhibit — Cantmued. 

CoMt  and  iktHsties  of  freight  ojMrotton,  IlUnais  divinon^  year  of  1910  and  1909 — Contd. 


Fraii^t  statittlDS  and  avengBS. 


Oroas  t<m  xnUes,  east 

Orasa  ton  znites  west 

Total 

Number  of  tons  per  train  mile, 

gross 

Number  of  tons  per  mile  of 

road,  gross 

Net  ton  miles 

Nomber  of  tons  per  train 
mile,  net 

Number  of  tons  per  mile  of 

road,  net 

Nmnber  of  tons  per  loaded  oar 

per  mile 

TCijtttn«  miles 

fiiglDe  miles  per  nolle  of  road 

Engines  per  train 

Train  miles,  east 

Train  miles,  west 

Total 

Train  miles  per  mile  of  road. . . 

Car  miles,  loaded. 

Car  miles,  empty 

Total 

Per  cent  car  miles,  loaded 

Cost  per  10,000  gross  ton  mUes: 
For  transpornition  expenses. 
For  all  other  expenses 

For  total  operating  ex- 

Cost  per  10,000  net  ton  mUes: 
For  tramroortation  expenses . 
For  all  other  expenses 

For  total  operating  ex- 
penses.  

BeadmileagB 

20 1.  C.  C.  Rep. 


Main  line. 


IMO 


620,806,060 
734,677,018 


1,855,486,577 


1,071 

6,018,233 
647,771,488 

483 

2,482,054 

17.56 

1,400,400 

6.258 

1.11 


682,517 
683,486 


1,266,003 
5,^ 


81,216,613 
11,611,174 


42,827,787 
73 


16.53 
8.45 


14.98 


16.16 
20.01 


37.07 


225.23 


1M» 


541,500,162 
588,560,417 


Branch  lines. 


1910 


27,470,04210,558,235 
17,060,04114,108,041 


1,060,140,57944,538,083 


1,002 

4,795,550 
428,819,577 

428 

1,879,416 

16.45 

1,106,333 

4.012 

1.12 


521 


768,294 
10,201, 


582,306 
520114,068,809 


225 

331,233 

21.05 

88,717 

1.580 

1.04 


602,071 
485,809 


42,682 
42,767 


968,780 
4,390 


85,449 
1,475 


25,738,864      911,940 
9,895,613      605,931 


35,684,477,  1,417,871 
72  641 


16.49 
8.57. 


114.30 
12.89 


15.06 


27.19 


16.55 
21.88 


33.17 
29.90 


38.44 


63.07 


225.24 


57.07 


1909 


33,756,276 


462 


193 

242,608 

18.95 

78,849 

1,273 

1.01 


36,534 
36,455 


Total. 


1910 


648,288,001 
751,736,650 


1,400,024,660 


1,036 

4,943,600 
566,972,953 

419 

2,008,023 

17.66 

1,408,117 

5,290 

LIO 


675,199 
676,253 


72,989 
1,250 


1,351,452 
4,772 


742,554; 
412,815 


1,155,360 
64 


115.00 
15.93 


30.03 


35.08 
38.22 


74.20 


57.97 


32,128,553 
12,117,106 


44,245,658 
73 


86.78 
8.69 


15.37 


16.74 
21.22 


37.96 


283.20 


1909 


561,157,807 
652,748,458 


1,113,905,855 


1,040 

3,038,145 
437,888,476 

412 

1,544,396 

16.52 

1,180,182 

4,167 

1.11 


539,605 
522,264 


1,061,760 
3,740 


26,481,418 
10,306,428 


86,780,846 
72 


86.74 
8.80 


15.54 


17.18 
22.41 


39.50 


283.21 
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INTERSTATE  COMMERCE  COMMISSION   REPORTS. 


AiOHisoNy  ToPBKA  &  Santa  Fb  EXHIBIT — Continued. 

Coit  and  sUOisHes  of  freight  operation,  Miuauri  Diviiion,  year  of  2910  and  1909. 


Aoooimts. 


MainteoADoe  of  wmy  and  stroo* 

tares 

Malntenanoe  of  equipment. . . 
Traffic  expenses 

TraDsportation  expenses: 
Btauon  servloe— 

Station  emptoyees 

Station  sopplks  and  ex- 
penses.  

Total  station  servtoe... . 

Yardservloe— 
Yardmasters,  switchmen, 

etc 

Yard  supplies 

Yard  enginemen 

Bnfinehouse    expenses— 

Fuel  for  3rard  tooomotives. 

Other  supplies  and  ex- 
penses lor  yard  loco- 
motives  

Total  yard  service 

Road  engine 
Road  enginemen 
Enginehouse 

Road 

Fuel  for  road  locomotives. 
Water  for  road  locomotives 
Other  supplies  tot  road 
locomotives 

Total  road  engine  service. 

Train  service- 
Road  trainmen.. 

Train  supplies  and  ex- 
penses  

Total  train  service 

Telegraph  service- 
Dispatching  trains 

Telegraph  and  tel^hone— 
Operation 

Total  telegraph  service.. 

Contingencies— 

Superintendence 

Loss  and  damaee 

All  other  oontingBnt  ex- 
penses  

Total  contingencies 

Total  transportation  ex- 
penses  

Qeoend  expenses 

Total  firelght  operating 


Mainline. 


Branch  lines. 


1910 


$468,66(178 

606,738.02 

65,286.64 


64,616.81 
8,661.92 


68,177.23 


32,619.44 

163.46 

14,701.28 

4,006.61 
16,122.17 


2,144.01 


68,646.96 


121,106.68 

41,409.87 

248,464.83 

10,163.70 

6,967.96 


428,094.43 


140,766.88 
89,896.61 


180,662.49 


20,490.60 
11,003.69 


31,494.18 


16,819.28 
68, 68a  49 

30,091.41 


115,091.18 


892,156.47 
70, 63a  17 


2,102,416.98 


1909 


1910 


S3Q2,96a99;S66,192.66 


644,386.66 
66»9n.89 


60, 36a  82 
8, 06a  86 


68,42ai7 


29,827.66 

91.06 

18,842.69 

4,104.07 
ll,7Ba99 


1,418.67 


60,671.04 


89, 54a  66 

32,247.27 

172,964.04 

11,923.14 

5, 44a  44 


312,141.55 


102,238.69 
35,113.86 


137,352.45 


17,906.83 
9,83a  01 


27,738.84 


13,122.13 
63,163.12 

14,635.46 


90, 92a  71 


692, 15a  76 
53,553.91 


1,660,062.20226,347.68 


29,30a67 
2, 628. 68 


820,438.62 

29,106.28 

2,4ia3l 


7,67a  18 
47406 


8,163.26 


22.90 


8.04 


2&94 


14,924.98 

4,045.33 

22,262.22 

367.14 

841.69 


42,441.21 


18,545.82 
1,548.92 


20,094.74 


4, 02a  68 
918.95 


4,948.63 


2,281.70 
3,166.68 

50,948.36 


56, 39a  74 


132,054.62 
7,26a  26 


1909 


9, 38a  06 
42a  88 


9,766.93 


ail 

8a  91 

ia98| 


Or.  .10 


ioa85 


11,331.31 

3,797.45 

14,571.46 

368.48 

SOL  07 


30, 86a  77 


14,407.28 
1,612.20 


15, 94a  43 


8,117.44 
46a  83 


3,578.27 


1,881.36 
3,022.41 

42,138.78 


46,992.55 


107,26a  80 
5, 53a  10 


164, 76a  01 


TotaL 


1910 


S523,84a43 

635,043.69 

67,764.12 


72,29149 
4, 09a  08 


76, 33a  49 


32,5ia44 

17a  35 

14,70L28 

4,00a61 
16,126.21 


2,144.01 


1900 


S323,42&fil 

573,503.08 

69,39LaO 


136,033.51 

46,464.70 

270,717.05 

10, 62a  84 

7,80a64 


470,636.64 


169,30L7D 
41, 44a  63 


200,747.23 


24, 62a  27 
U,922.54 


36,442.81 


71,84a  17 
81,034.77 


171,481.92 


1,024, 20a  99 
77,89a  43; 


69,688.87 
8,498.28 


73,192.10 


29, 33a  77 

171.97 

18, 868.  £2 

4,104.07 
11, 78a  00 


1,418.57 


68,67L90        60,671.80 


100,877.07 

3a  044. 73 

187,555.50 

12,291.02 

6,241.51 


843,011.82 


116^  64a  83 
86, 66a  06 


163,301.88 


21,00a27 
10, 29a  84 


31,317.11 


18,60a98        14,968.40 
66,18a68 


56,774.24 


137,913.20 


799,407.66 
59,064.01 


2,328,763.66,  1,814,812.21 


20 1,  a  G.  Rep. 
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Atchison,  Topeka  &  Santa  Fe  Exhibit — Continued. 

Cost  and  staHgUes  of  freight  operation,  MiuouriDivision,  year  of  1910  ana  1909 — Contd. 


Freiglit  statistics  and  averages. 

Mainline. 

Branch  lines. 

Total. 

1910 

1909 

1910 

1909 

1910 

1909 

OroAj;  ton  mi)0s,  pftst 

564,504,489 
693,564,096 

498,314,558 
515,401,151 

20,435,77617,142,400 
20,140,829  18,633,660 

584,940,265 
713,704,925 

515,456,968 
534,034,811 

Qross  ton  miles,  west 

*  Total 

1,258,068,585 

1,013,715,709 

40,576,605 

35,776,060 

1,208,645,190 

1,049,491,709 

Number  of  tons  per  train  mile, 

1,025 

5,889,282 
489,943,896 

399 

2,293,530 

16.34 

1,310,058 

6.133 

1.07 

1,011 

4,742,971 
392,680,155 

302 

1,837,272 

15.55 

1,060,526 

4.962 

1.06 

345 

529,790 
12,755,381 

108 

166,542 

16.32 

132,211 

1.726 

1.12 

370 

467,111 
12,038,995 

124 

157,188 

16.24 

109,147 

1,425 

1.13 

966 

4,474,846 
502,699,277 

374 

1,732,191 

16.34 

1,442,269 

4,970 

1.07 

955 

Number  of  tons  per  mile  of 
road,  gross 

3,614,942 
404,719,150 

368 

Net  ton  miles 

Nnmber  of  tons  per  train 
mile,  f>et . , 

Nnmber  of  tons  per  mile  of 
road,  net 

1,394,045 
15.57 

Number  of  tons  per  loaded  car 
per  mile 

lEnprlrMk  mihw 

1,169,673 

4,029 

1  06 

Engine  miles  per  mile  of  road 
Kn?ines  per  tnUn 

Traln'mUes.  east 

624,663 
602,434 

528,217 
474,218 

58,555 
59,062 

48,637 
48,167 

683,218 
661,496 

576,854 
522,385 

Train  miles,  west 

Total 

1,227,097 
5,744 

1,002,435 
4,690 

117,617 
1,536 

96,804 
1,264 

1,344,714 
4,634 

1,099,239 
3,787 

Train  miles  per  mile  of  road .. . 

Car  miles,  loaded. 

29,982,075 
10,805,277 

25,255,501 
8,829,761 

781,740 
820,258 

741,091 

692,805 

1,433,896 

30,763,815 
11,625,535 
42,389,350 

25,996,592 

9,522,566 

35,519,158 

Car  miles,  empty, ....... 

Total 

40,787,352 
73 

34,085,262 
74 

1,601,998 
49 

Per  cent  car  miles  loaded 

52 

72 

73 

Cost  per  lOAX)  grov  ton  miles: 
For  transporutlon  expenses. 
For  all  other  expenses. 

17.09 
9.62 

16.82 
9.45 

S32.54 
23.24 

S29.98 
16.07 

87.89 
10.06 

87.62 
9.68 

For  total  operating  ex- 
penses  

16.71 

16.27 

55.78 

46.05 

17.94 

17.30 

Cost  per  10,000  net  ton  miles: 
For  transportation  exi>enses . 
For  all  other  expenses. 

18.21 
24.70 

17.63 
24.89 

103.53 
73.92 

89.09 
47.76 

20.37 
25.95 

19.75 
26.09 

For  total  operating  ex- 
penses  

42.91 

42.02 

177.45 

136.85 

46.32 

44.84 

g. 

Road  mileage  X  ^ 

21.^62 

213.73 

76.59 

76.59 

290.21 

290.82 

20 1.  C.  G.  Rep. 
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AxcmBOK,  TcNPBKA  &  Santa  Fe  Exhibit — Continued. 


€biC 


iet  f^firmf^  apentUm^  aU  divimom,  pear  ending  June  SO,  1910, 


11,808,406.87 

^,766,840.87 

101,880.40 


758,660.09 
80,088.06 


Mainline. 


in* 


^,146, 886. 18^08,032. 96^860,136. 8411,010,58a  68  81,216, 072. 07 

2,316,273.33     67,650.66  47,668.44 '" — 

163,718.78      2,500.44     2,700.27 


706,580.64 


206,527.61 

1,200.42 

118,180.72 

85,026.73 
161,843.70 


21,266.06 


633,641.32 


636,200.00 

181,264.47 
1,464,586.50 

114,030.58 

46,064.67 


2,441,026.20 


734,042.68 
101,106.56 


836,061.24 


84,754.14 
34,541.52 


110,205.66 


112,018.63 
215,016.61 

212,841.83 


540,777.07 


5,360,280.13 
jk^      276,017.57 


lfO» 


667,386.00 
86,144.36 


708,530.46 


216,062.77 

1,068.88 

88,666.82 

27,021.00 
03,634.06 


15,026. 62 


442,266.18 


470,472.06 

114,301.52 
037,111.21 

101,064.47 

31,214.66 


Bnnoh  lines. 


1910 


65,606.11 
2,577.74 


68,275.85 


2,628.07 

.13 

2,771.10 

272.07 
1,581.77 


208.13 


7,547.17 


24,002.00 

7,633.20 
87,212.67 

2,741.18 

1,220.21 


1,654,154.81     72,008.44 


534,383.60 
67,157.10 


601,540.70 


53,630.38 
24,720.48 


78,368.86 


86,006.01 
214,066.50 

133,463.47 


433,527.88 


8,013,387.02 
343,230.04 


.4M.4a.08  7 


,783,447.10 


34,486.43 
1,378.07 


85,864.50 


3,380.70 
1,440.60 


lf0» 


ToteL 


mo 


56,136.64 
1,606.21 


57,744.85 


3,552.06 

101.64 

2,568.06 

206.72 
1,046.64 


368.60 


7,834.73 


21,535.70 

5,020.73 
27,148.87 

1,626.34 

002.70 


57,233.52 


30,882.47 
1,241.36 


32,123.83 


4,821.30 


7,838.07 
2,344.20 

10,404.00 


20,677.77 


210,006.12 
11,531.85 


380,810.32 


1,683.77 
1,003.33 


2,777.10 


4,734.04 
4,580.94 

680.80 


10,004.78 


167,718.81 
12,102.80 


2,823,401.02 
194,380.03 


821,348.80 
42,516.60 


806,865.49 


206,151.58 

1,280.55 

120,060.82 

36,197.80 
162,026.56 


21,553.18 


641,068.49 


669,302.06 

188,887.76 
1,501,749.26 

117, 68a  70 

46,313.78 


2,513,933.64 


769,429.11 
102, 48a  68 


871,915.74 


BO,  194.  o4 

35,062.21 


124,117.06 


120,757.60 
217,360.81 

223, 33a  43 


561,454.84 


5,570,375.25 
288,440.42 


200,327.16 10, 706, 23a  25 


2,363,M1.77 
166,419.05 


728,633.73 
87,752.87 


761,375.10 


219,61488 

1,156.«3 

91,328.90 

2,13a  71 
,579.00 


U,396.28 


460,099.80 

492,00a7S 

120,381.85 
964,360.08 

102,68a  81 

32,207.44 


1,711,888.83 


565,30aO7 
68,396.55 


633,664.62 

55,333.15 
35,823.81 


81,145.95 


00,743.05 
218, 64a  44 

134,143.27 


443,532.66 


4,061,  lOa  73 
366,333.74 


8.063,774.20 


20 1.  G.  G.  Rei). 
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AromaoK,  Tqfbka  &  Santa  Fe  ExmBir — Contmued. 

Co9t  and  sUUiitiea  of  ftdghi  operation,  all  divirions,  year  ending  June  30, 1910 — Contd. 


Staidstlos  and  STenges. 


Gross  ton  miles,  east. 
Gross  ton  miles,  west. 


2, 7Q3,891,896]2, 079, 138,873131 
3,787,834, 


Total 

Number  of  tons  per  train  mile, 


5,400,336,322 


Number  of  tons  per  mile  of 

road,  gross... 

Net  ton  miles 

Number  of  tons  per  train 

mile,  net 

Nomber  of  tons  per  mile  of 

road,  net 

Nomber  of  tons  per  loaded  car 
per  mile. 


Engine  miles 
Engine  milespern 
Engines  per  train 


e  miles  per  mile  of  road . 


1.063 

8,581,777 
3,813,436,478 

456 

1,506,586 

10.15 

6,172.182 

4,027 

1.22 


Train  miles,  east.. 
Train  miles,  west. 


Total 

Train  miles  per  mile  of  road. 


Car  mfles,  loaded. 
Car  mUes,  empty. 


Total 

Per  cent  car  miles  loaded. 


Cost  per  10,000  gross  ton  miles: 
For  transporutlon  expenses. 
FQraUotnereiq)en8es. 


For  total  operating  ex- 
penses  

Cost  per  10,000  net  ton  miles: 


For  transportation  expenses, 
all  otner  expenses. 


For 


For  total  operating  ex- 
penses  


Road  mileage. 


MainUne. 


1910 


,0243, 


3,548,265 
3.521,118 


5,000,383 
3,307 


130.704,024 
47;  689, 224 


166,453,848 
72 


19.78 
9.17 


18.06 

23.16 
21.72 


44.88 
1,532.85 


1909 


!,079, 
MOO,  666. 


38129 


4,239,795,25460,587,672 


1,093 

2,785,649 
1,799,490," 


81322; 


4641 

1,173,821 

18.61 

4,714,475 

3,075 

1.22 


1,  Wo,  WO 

1,940,153 


3,878,552 
2,530 


96.709,282 
34,501,060 


131,210,351 

741 


19.23 
9.13 


18.36 

21.75 
21.50 


43.25 
1,533.02 


Branch  lines. 


1910 


,546^09522,594.6232, 
.041,57724,173.4722 


3681 

161,421 
2,383,039 

99 

59,634 

16.17 

234,930 

626 

1.04 


106.833 
119,198 


226,031 
6021 


1,384,021 
843,477 


2,227,408 
02 


834.68 
29.66 


64.34 

93.86 
80.29 


174.15 
375.34 


1909 


46,707,095 


222 

124.606 
16,609,2282 

79 

44,254 

14.64 
221,468 
500 
1.05 


96,067 
113,026 


210,803 
562 


1,134,288 
630,007 


1,770,295 
64 


$35.86 
28.14 


64.00 

100.98 
70.24 


180.22 
375.32 


Total. 


1910 


1,733,937,403 
1,810,976,501 


5,550,913.994 


1,048 

2,908,994 
1,334,819,51711 

441 

1,223,578 

19.11 

6,407,112 

3.358 

1.21 


2.655.008 
2,040,316 


5,295,414 
2,775 


122,148,645 
48,532,701 


170,681,346 
72 


$10.05 
9.40 


19.45 

23.83 
22.29 


1900 


2,101.723,406 
2,184.838,858 


4.286.562,349 


1,048 

2,346,336 
1,816,100,041 

444 

951,666 

18.56 

4,935,948 

3,587 

1.31 


3,035,380 
3,064,079 


4,089,446 
3,143 


97,843,570 
35,137,070 


133,060,040 
74 


$9.63 
9.84 


18.80 

33.47 
33.04 


46.12 
1,006.10 


44.51 
1,008.34 


NeCtonmiles... 
Water  ton  miles. 


Total  ton  mUes. 


1900 


1,810,100.041 
5,027,135 


1,831,137,176 


1910 


3,334,819,517 
6,177,119 


3,840,900,030 


20 1.  G.  0.  Rep. 
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Atohison,  Topbka  &  Santa  Fb  Exhibit — Continued. 

Cost  and  statistics  of  passenger  operation,  eastern  lines,  years  of  1910  and  1909, 


AooouDts. 


M«lntenaiioe  of  wmy  and 
ttmctares 

llaintenaDce  of  equip- 
ment  

Tnfflo  expenses 


$1,500,708.09 

861,736.24 
228,402.54 


Transportation  expenses: 
Staoon  serrice— 
Station  employees.... 
Station  supplies  and 
expenses 


Total  station  serv- 
ice  


Yard  service— 

Yardmasters,  switch- 
men, etc 

Yard  supplies 

Yard  engihemen 

Enginehouse  e  z  - 
penses— Yard 

Fuel  for  yard  looo* 
motives 

Other  supplies  and 
expenses  for  yard 
locomotives 


Total  yard  service. . 

Road-engine  service- 
Road  enginemen 

Enginehouse    e  z  • 

penses— Road 

Fuel  for  road  loco* 

motives 

Water  for  road  looo> 

motives 

Other   supplies    for 

road  locomotives . . . 

Total  road-engine 
service 


Mainline. 


1910 


Train  service- 
Road  trainmen 

Train  supplies  and 
expenses 


Total  train  service . 

Telegraph  service— 
Dispatching  trains .. . 
Telegraph  and  tele- 
phone—Operation. < 

Total  telegraph 
service 


Contingenoies— 

Supcnrintendence 

Loss  and  damage 

AU  other  contingent 
expenses 


Total  contingencies 

Total  transporta- 
tion expenses 

General  expenses. . . 

Total  passenger 
operating  e  x  - 
penses 


141,206.66 
81,520.60 


172,736.16 


40,284.81 

109.65 

18,135.14 

5,097.68 

17,271.82 

2,000.59 


92,508.09 


282,760.58 
00,182.48 

364,002.00 
40,246.40 
16,123.65 


1909 


11,050,507.01 

716, 66a  66 
220,956.22 


11,248,63a  63 

456,997.36 
122, 87a  80 


148,27&72 
24,725.45 


173,004.17 


41,501.27 

228.50 

15,894.23 

5,148.70 

14, 86a  06 

1,809.52 


Branch  lines. 


1910 


117,973.78 
23,383.63 


141,857.41 


1909 


8008,012.14 

322,444.07 
103,87&00 


t2,830,32a  32  $1,062. 60a  U 


04,442.02 
17, 24a  15 


Ul,6pi.l7 


6,464.00 

61  07 

8,124.57 

1,008.01 

2,722.44 

295.45 


79,44&37 


259,99a  02 
82,074.62 

284, 78a  56 
33,716.30 
12, 67a  34 


13, 76a  63 


783,325.01 


220,6ia49 
160,815.35 


381,425.84 


54,70a64 
31,672.38 


86, 37a  0? 


60,020.28 
51,601.80 

146,446.66 


268, 06a  74 


1,784,531.36 
202,033.40 


4,668,401.23 


674,042.84 


178,122.56 
63,313.00 

203,971.91 
11,96&21 
10,674.80 


467,070.48 


197,426.89      152,997.26 
141,022.67,        82,674.21 


338,44&56      236,571.46 


62,509.06 
20,067.76 


82,66a  82 


63, 04a  25 
20,0iail 

127,383.17 


211,343.43 


1,668,853.10 
177, 13a  04 


3,733,203.72 


21,63&60 
17,003.73 


4,417.66 

48.30 

1,931.60 

674.81 

1,462.63 

203.18 


8,737.47 


Total 


1910 


1,818,732.50 
361,363.34 


250, 18a  34 
64,013.23 


814.003.57 


66,74&00 

26a  72 

21,25a  71 

6,10a50 

10,004.26 

2,005.04 


106,365.22 


140, 77a  27 
42,853.82 

144,95a  82 

11,661.19 

7,092.01 


347,328.11 


124,20a02 
64, 67a  81 


188,87&83 


16,403.06 
0,60a33 


38,732.42      26,004.20 


46,86a82      32,842.60 
20,567.76      14,441.71 


62,082.56 


120,6ia63 


1,016,014.93 
123,006.06 


2,060,30a77 


71,28&58 


1909 


i,oso,ioa«s 

333,834.23 


242,7aa74 
41,974  60 


284,60aS4 


46,0ia82 

27a  80 

17,825.83 

5,823.01 

16,82&60 

2,012.70 


88,186.84 


460,892.14 

143,405.48 

557,074.81 

82,234.61 

26,60a45 


1,241,205.40 


373,607.74 
243, 38a  66 


616,997.30 


76,346.23 
48,76a  11 


126,111.34 


116,795.60 
72,250.66 


118,572.79 


801,302.66 
01,213.10 


2, 220, 86a  06 


397,583.37 


400,70a20 

125,828.44 

420,73L88 

45,37a  40 

io,a6a85 


l,Q21,37a06 


321,633.01 
205,608.48 


527,327.99 


60,093.02 
30,56&00 


108,66LU 


06,791.76 
34,461.82 


208,628.22      106,672.25 


320,016.82 


2,801,44a  20 
326,02&46 


2, 860, 16a  4S 
268,349.23 


7,687,80a00  6,064,064.68 


20 1.  C.  C.  Rep. 
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Atohisok,  Tofbea  &  Santa  Fb  Exhibit — Continued. 

Cost  and  9tati$tie$  of  passenger  operation,  eastern  lines,  years  of  1910  and  1909 — Continued. 


Paasen^er  statistics  and 

Mainline. 

Branch  lines. 

Total 

averages. 

1910 

1909 

1910 

1909 

1910 

1909 

Tfain  miles 

3,943,163 

3,247 

26,997,900 

8,715,720 

2,969 

26,449,187 

2,470,517 

1  494 

14,834,'079 

2,049,727 

1,267 

11,958,061 

6,413,680 

2,237 

41,831,979 

5,765,447 

2,009 

38,407,248 

Train  miles  per  mile  of  road. . . 
Car  miles 

Goat  per  train  mile: 
ICalntenanoe  of  way  and 
stmctoies 

10.40 
.22 
.06 
.45 

.05 

90.28 
.20 
.06 
.42 
.05 

90.51 
.18 
.05 
.41 
.05 

90.44 
.16 
.05 
.39 
.04 

10.44 
.21 
.05 
.44 
.05 

10.33 

ICalntenanoe  of  eqoipment . . 
Traflte  eTTpensfMi. ............ 

.18 
.06 

Tiansporfation  expenses 

General  expenses 

.41 
.06 

Total  operating  expenses 

1.18 

1.01 

1.20 

1.06 

1.19 

1.03 

Cost  percarmile: 
l^£itenanoe  of  tray  and 
structures 

.05 
.03 
.01 
.07 
.01 

.04 
.03 
.01 
.05 
.01 

.06 
.03 
.01 
.07 
.01 

.06 
.03 
.01 
.06 
.01 

.06 
.03 
.01 
.07 
.01 

.05 

Maintenance  of  equipment . . 
TrftflV?  expenses 

.03 

.01 

Transporiation  expenses .. .. 
General  expenses 

.00 
.01 

■ 

Total  operating  expenses 

.17 

.14 

.20 

.19 

.18 

.16 

Road  mileage , 

1,214.38 

1,251.37 

1,653.24 

1,618.79 

2,867.62 

2,870.16 

Cost  and  statistics  of  passenger  operation^  coast  lines,  year  ending  June  SO,  1910, 


Accounts. 

Mainline. 

Branch  lines. 

Total. 

1910 

1900 

1910 

1909 

1910 

1909 

Maintenance  of  way  and 
structures 

11,637,712.37 

1,109,831.25 

266,961.14 

11,187,809.78 
821,857.53 
217,032.94 

1150,625.19 
72,703.05 
12,804.68 

$131,679.57 
52,815.33 
10,281.09 

91,797,237.56 

1,182,534.30 

260,785.82 

$1,319, 48Q.  35 
874,672.86 
227.314.03 

Maintenance  of  equipment . . 
Trafflo  expenses. 

Transportation  expenses: 
Station  service- 
Station  employees 

Station  supplies  and  ex- 
penses.....  

169,205.46 
79,858.05 

122,415.24 
56,242.96 

21,379.67 
4,934.05 

17,702.22 
4,178.38 

190,585.13 
84,792.10 

140,117.46 
60.421.36 

yy^Mtrt^mm  .•••.••..••.•..• 

Total  station  service . . 

249,063.51 

178,658.22 

26,313.72 

21,880.60 

275,377.23 

200,538.82 

Yard  service— 
Yardmiaisters,     switch- 
men, etc 

36,637.82 

230.35 

14,901.20 

5,004.52 

20,566.94 

2,434.23 

30,358.50 

151.67 

11,860.76 

3,209.95 

13,033.86 

1,716.94 

6.25 
.94 
.52 

67.73 

399.32 

78.23 

622.77 

5.21 

275.06 

56.48 

273.41 

102.50 

36,644.07 

231.29 

14,901.72 

5,072.25 

20,966.26 

2,512.46 

30,981.36 
156.88 

Yard^ppl^ 

Yard  eng&emen 

Enginehouse  expenses- 
yard 

12,144.84 
3,266.43 

Fuel  for  ydrd  locomo- 
tives.....  

13,307.27 

Other  supplies  and  ex- 
penses Tor  yard  loco- 
motlves 

1,819.44 

Total  yard  service 

79,775.06 

60,340.77 

552.99 

1,335.45 

80,328.05 

61,676.22 

Road  engine  service- 
Road  enginemen 

Enginehouse  expenses— 
road 

336,662.77 

125,396.94 
562,104.63 

82,110.54 

20,744.71 

259,766.28 

88,574.78 
375,280.90 

76,868. 9^ 

17,092.96 

33,157.71 

10,203.47 
45,657.14 

4,734.72 

1,405.48 

29,956.51 

7,844.22 
30,750.28 

2,602.60 

1,144.78 

369,820.48 

135,600.41 
607,761.77 

86,845.26 

22,150.19 

289,722.79 
96,419.00 

Fuellorroadiocomotives 
Water  for  road  locomo- 
tives  

406,031.18 
79,471.51 
18,237.76 

Other  supplies  for  road 
locomotives 

Total     road     engine 
service .............. 

1,127,019.50 

817,583.85 

95,158.62 

72,298.39 

1,222,178.11 

889.882.24 

2DI.G.aB^ 
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Atchison,  Topeka  &  Santa  Fb  Exhibit — Contintied. 

Cost  and  statistics  of  passenger  operaHon^  coast  lines,  year  ending  June  SO,  19/0— -Contd. 


AooomUs. 


Tmisportatioii  expeniet— 
Contlnaed. 
Train  service— 

Road  trainmen 

Train  supplies  and  ex- 
penses  

Total  train  service 

Telegraph  servica— 

D»patching  trains 

Telegraph     and     tela- 
phone— operation. . . 

Total  telegraph  service 

Contingencies— 

Supcurintendence 

Loss  and  damage 

All  other  contingent  ex- 
penses  

Total  contingencies. . . 

Total    transportation 

expenses 

Oeneral  expenses. 

Total  passenger  oper- 
ating expenses 


Ifalnllne. 


1910 


$250,966.35 
173,70a91 


424,687.26 


66,418.13 
27,857.91 


92,776.04 


72,744.71 
18,485.38 

150,937.70 


2,215,489.26 
167,831.49 


5,387,845.50 


19M 


$210,670.54 
133,696.88 


344,367.36 


48,093.88 
21,016.26 


60,110.14 


68,504.77 
21,563.71 


242,167.79      196,782.06 


1,666,842.42 
165,353.60 


Branch  Unes. 


1910 


$32,061.02 
8,147.91 


40,228.93 


4,67a  21 
2,473.28 


7,143.44 


8,841.87 
l,016w24 


106,713.60      3,964.69 


183,240.40 
16,612.34 


4,058,896.27 


444,885.66 


1909 


$26,763.31 
7,443.29 


84,206.60 

3,478.90 
1,980.06 


5,406.96 


8,064.55 
1,608.81 

4,012.76 


13,842.80     13,701.12 


148,831.12 
16,294.59 


Total. 


1910 


$283,007.37 
181,848.82 


464,916.19 

70,068.34 
29,831.14 


99,919.48 


81,586.58 
19,501.62 

154,922.39 


256,010.59 


2,396,729.65 
184,443.83 


359,901.70  6,832,731.16 


1900 


$237,433^86 
141,140.11 


378,573.96 

51,572.78 
22,946.32 


74,519.10 


76,589.32 
23,167.52 

110,726w36 


210,483.20 


1,815,673.54 
181,648.19 


4,418,797.97 


Passenger  statistics  and 

Mainline. 

Brancdi  lines. 

Total. 

averages. 

1910 

1909 

1910 

1909 

1910 

1909 

Train  miles 

4.191,006 

2,734 

29,316,514 

3,568,806 

2.328 

25,245,657 

434.993 

1,159 

1,461,554 

393,191 

1,048 

1,259.654 

4,625,999 

2,424 

30,778,068 

3,961,999 

2.076 

26,605,311 

Train  miles  per  mile  of  road. . . 
Car  miles 

Cost  per  train  mile: 
Maintenance  of  way  and 
structures 

$0.39 
.26 
.06 
.63 
.01 

$0.33 
.23 
.06 
.47 
.05 

$0.37 
.17 
.08 
.42 
.03 

$0.33 
.14 
.08 
.38 
.04 

$0.39 
.26 
.06 
.51 
.01 

$0.33 

Maintenance  of  equipment . . 
Traffic  expenses 

.22 
.06 

Transportation  expenses 

General  expenses 

.46 
.05 

Total  operating  expenses 

1.28 

1.14 

1.02 

.92 

1.26 

1.12 

Cost  per  car  mile: 
Maintenance   of  way  and 
structures 

.05 
.03 
.01 
.08 
.01 

.05 
.03 
.01 
.06 
.01 

.11 
.05 
.01 
.12 
.01 

.11 
.04 
.01 
.12 
.01 

.05 
.04 
.01 
.08 
.01 

.05 

Maintenance  of  equipment . . 
Traffic  exi>€nses 

.03 
.01 

TransporUttion  exi>enses — 
Oeneral  exposes 

.07 
.01 

Total  operating  expenses 

.18 

.16 

.30 

.29 

.19 

.17 

Road  mileage 

1,532.85 

1,533.02 

375.34 

375.32 

1,908.19 

1.908.34 

20 1,  a  C.  Rep. 
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ADVANCBS  IN  BATES — WESTERN  CASE.  899 

NoTB. — ^In  submitting  the  tables  ehowing  estimated  freight  cost  figures  of  the 
Qucago,  Burlington  &  Quincy  Railroad  Company  for  each  month  of  the  fiscal  year 
ending  Juno  30, 1910,  and  for  the  months  of  July,  August,  and  S^pteuber  of  the  fiscal 
year  1911,  I  attach  and  make  a  part  of  said  tables  the  following  explanation  as  a 
part  of  my  testimony.  These  tables  do  not  represent  the  cost  of  moving  revenue 
frei^t,  for  the  following  reasons: 

1.  The  division  between  freight  and  passenger  is  only  an  estimate,  because  many 
arbitnury  steps  are  necessary  in  making  the  division. 

2.  The  apportionment  to  divisions  of  the  road  is  made  so  as  to  show  the  expense 
which  is  under  the  control  of  the  operating  superintendent;  to  illustrate,  Omaha 
expense  is  all  imder  the  control  of  the  superintendent  of  the  first  Nebraska  Division, 
though  much  of  that  expense  is  due  to  breaking  up  trains  from  Iowa  and  Missouri, 
making  up  trains  going  into  those  States,  and  generally  handling  the  business  of 
those  States.  Furthermore,  the  expense  of  the  great  terminal  at  Chicago  is  not 
apportioned  at  all,  though  this  expense  should  enter  into  the  cost  figures  for  all 
divisions. 

3.  The  tonnage  is  all  the  tonnage,  both  company  and  revenue,  and  the  proportion 
ol  these  varies  on  each  division,  depending  largely  on  location  of  maintenance, 
bettennentB,  and  new  work  being  done. 

4.  The  so-called  *'cost ''  figures  do  not  show  actual  cost,  but  are  made  up  to  measure 
the  comparative  efficiency  of  superintendents,  and  to  show  the  trend  from  month  to 
month.  In  other  words,  the  cost  included  in  the  railroad  figures  is  influenced  by  a 
desire  to  show  regular  (operating  expenses  in  such  a  way  as  to  reflect  efficiency,  and 
does  not  include  inventory  adjustments,  "outside  operations,"  rentals,  hire  of  equip- 
mmt,  sinking-fund  payments,  or  bond  or  other  interest  payments. 

C.  G.  BUBNHAM, 

ViciPruidtfU. 
20 1.  G.  G.  Rep. 
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No.  8160. 

JOHN  MORRELL  &  COMPANY 

V. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD  COM- 
PANY ET  AL. 


Submitted  December  8, 1910.    Decided  February  IS,  191U 


On  tankage,  a  fertilizer  material,  the  defendant  lines  formerly  had  a  propo^ 
tional  rate  of  $2.80  per  ton  from  Ottumwa,  Iowa,  to  the  Ohio  RiTer,  ap- 
plying on  movements  to  the  southeast;  while  the  proportional  rate  fron 
Kansas  City  to  the  Ohio  River  was  and  is  $2.20  per  ton,  that  being  a 
compelled  rate  to  meet  competition  through  Memphis.  The  defendants 
later  reduced  their  proportional  from  Ottumwa  to  $2.20.  Beparation  co 
shipments  moving  under  the  $2.80  rate  from  Ottumwa  denied  and  comfdalnt 
dismissed. 

O^Donnellj  Dillon  <&  Toolen  for  complainants. 

Hale  H olden  and  Herbert  Haaae  for  Chicago,  Burlington  &  Quincy 
Railroad  Company. 

R.  Walton  Moore  for  Illinois  Central  Railroad  Company;  Nash- 
ville, Chattanooga  &  St.  Louis  Railway;  Seaboard  Air  Line  Railway; 
Georgia  Southern  &  Florida  Railway  Company ;  Central  of  Georgia 
Railway  Company;  Southern  Railway  Company;  Greorgia  Railroad 
Company ;  and  Mobile  &  Ohio  Railroad  Company. 

TF.  A.  Northcutt  for  Louisville  &  Nashville  Railroad  Company. 

Herbert  Home  for  Wabash  Railroad  Company. 

Rosaer  <&  Brandon  for  Atlanta,  Birmingham  &  Atlantic  Railroad 
Company. 

Report  of  the  Commission. 

Hablak,  Com/nUaeioner: 

There  are  no  joint  through  rates  on  tankage,  a  fertilizer  material, 
from  Ottumwa,  in  the  state  of  Iowa,  to  destinations  in  southeastern 
states,  and  for  several  years  the  defendant  lines  extending  frcHn 
Ottumwa  to  the  Ohio  River  have  maintained  a  proportional  rate  of 
$2.80  per  net  ton,  applicable  on  such  through  shipments,  the  charges 
south  of  the  Ohio  River  being  collected  at  the  regular  local  rates  to 
the  several  destinations.    From  Kansas  City  to  the  Ohio  River 
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crossings  the  proportional  rate  applied  on  similar  traffic  is  and  has 
been  $2.20  per  net  ton,  thus  affording  a  differential  of  60  cents  a  ton 
in  favor  of  Kansas  City  shippers.  And  on  this  ground  the  combina- 
tion throuj^  rates  from  Ottumwa  are  attacked  by  the  complainants 
as  discriminatory  and  unreasonable  to  the  extent  of  the  difference 
between  the  two  proportional  rates. 

The  matter  was  made  the  occasion  of  an  informal  complaint  to  the 
Commission  as  long  ago  as  August,  1909,  the  complainants  having 
previously  taken  it  up  with  the  interested  carriers,  but  without  result 
The  defendants  finally  reduced  the  proportional  rate  from  Ottumwa 
to  the  lower  Ohio  River  crossings  to  $2.20  per  net  ton  in  a  tariff 
voluntarily  published,  and  which  became  effective  March  1,  1910. 
And  the  complaint,  filed  with  the  Commission  ten  days  later,  prays 
for  reparation  in  the  sum  of  $1,562.99  on  numerous  carload  shipments 
of  tankage  to  Nashville,  Jacksonville,  Macon,  and  Savannah. 

The  complainants  rely  chiefly  on  the  fact  that  the  short-line  mile- 
age from  Ottumwa  to  the  Ohio  River  is  less  than  the  short-line  dis- 
tance from  Elansas  City,  and  on  the  further  fact  that  the  rate  on 
packing-house  products  from  Ottiunwa  is  1  cent  per  100  pounds  less 
than  the  rate  from  Kansas  City.  The  defendants,  on  the  other  hand, 
assert  that  the  Frisco  system,  with  its  direct  line  from  Kansas  City  to 
Memphis,  had  put  in  effect  a  rate  of  $8  per  ton  on  tankage  which  was 
used  in  connection  with  local  rates  beyond  Memphis  that  are  4  cents 
lower  than  the  rates  to  the  same  destinations  from  the  Ohio  River. 
The  defendants  were  compelled  to  meet  this  adjustment  by  establish- 
ing a  proportional  of  $2.20  from  Kansas  City  to  the  Ohio  River. 
They  further  explain  that  the  Frisco  has  not  compelled  the  establish- 
ment of  a  proportionately  low  rate  on  packing-house  products.  In 
reply  the  complainants  point  out  that  the  Frisco,  in  exercising  the 
rate-making  power  which  it  holds  as  the  short  line  from  Kansas  City 
to  Memphis,  has  contented  itself  with  a  rate  that  yields  it  earnings 
of  but  6.2  miUs  per  ton-mile. 

In  the  light  of  those  revenues,  which  apparently  satisfy  the  rate- 
making  line,  the  complainants  think  that  the  proportional  rate  of 
$2.80  from  Ottumwa  to  Cairo,  which  yielded  the  Burlington  7.4  mills 
per  ton-mile  for  its  haul  to  St.  Louis,  was  excessive,  and  that  the 
present  proportional  of  $2.20  ought  to  have  afforded  satisfactory 
revenues  to  the  Burlington,  since  it  is  equivalent  to  5.8  miUs  per  ton- 
mile.  This  contention,  however,  does  not  take  into  account  the  fact 
that  the  haul  to  Cairo  from  Ottumwa  is  a  two-line  movement,  and  the 
earnings  per  ton  per  mile  for  the  entire  distance  to  Cairo  were  but  6.7 
mills  at  the  rate  complained  of,  or  5.27  mills  at  the  present  rate  of 
$2.20.    It  also  overlooks  the  fact  that  the  $2.80  proportional  applied 
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not  only  to  Cairo  but  to  Cinciimati  and  New  Albany,  and  on  move- 
ments  through  the  latter  gateways  the  earnings  of  the  lines  north  of 
the  Ohio  Biver  amounted  only  to  about  5  mills  per  ton-mile. 

The  defendants,  by  the  voluntary  reduction  of  their  prop<NrtioDal 
rate  from  Ottumwa  to  the  lower  Ohio  Biver  crossings,  have  now  put 
the  complainants  on  an  equal  rate  basis  with  their  competitors  tt 
Kansas  City;  but  the  record  does  not  convince  us  that  the  previous 
adjustment  was  unjustly  preferential  to  the  Kansas  City  shippers 
and  unduly  discriminated  against  the  complainants.  There  is  there- 
fore no  basis  of  record  for  an  award  of  reparation ;  on  the  contrary, 
the  record  seems  clearly  to  diow  that  the  $2.20  rate,  now  voluntarily 
extended  to  Ottmnwa,  was  a  compelled  rate  at  Kansas  City,  and  was, 
when  considered  by  itself,  a  low  rate. 

The  complaint  must  therefore  be  dismissed,  and  it  will  be  so 
ordered. 
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No.  3486. 
A.  GEO.  SCHULZ  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


SubmiUed  December  S,  1910.    Decided  February  is,  1911. 


1.  Oomplainant'B  shipment  of  wood-pulp  cartons  from  Milwaukee,  Wis.,  to  Spokane, 

Wa^.,  was  properly  classified  as  wood-pulp  cartons,  and  defendants  were  not 
justified  in  exacting  the  payment  of  an  additional  sum  at  destination  upon 
a  higher  classification. 

2.  Reparation  awarded  for  such  additional  sum  and  for  demurrage  charges  which 

had  in  the  meantime  accrued;  but  it  does  not  appear  in  this  case  that  reparation 
should  be  awarded  for  an  outlay  in  telegraphic  charges. 

3.  It  appears  that  after  the  car  was  partly  unloaded  the  delivering  ctmex  notified  the 

consignee  that,  owing  to  a  mistake  in  classification,  additional  charges  must  be 
paid,  and,  when  the  consignee  declined  to  pay  such  additional  charges,  insisted 
that  the  portion  of  the  carload  which  had  been  already  removed  should  be 
returned  to  the  car,  which  the  consignee  did;  Held,  That  the  expenditure  due 
to  removing  and  restoring  a  part  of  the  carload  was  the  direct  consequence  of  the 
unlawful  act  of  the  delivering  carrier  in  declining  to  deliver  this  carload,  for 
which  reparation  should  be  awarded. 

GlicTcsman,  Gold  <fk  Corrigan  for  complainant. 

W.  A.  Hayes  for  Minneapolis;  St.  Paul  &  Sault  Ste.  Marie  Railway 
Company;  Spokane  International  Railway  Company;  and  Canadian 
Pacific  Railway  Company. 

Rbpobt  of  the  CoiciassiOK. 

Peouty,  Commissioner: 

This  complaint  is  brought  by  a  corporation  of  Wisconsin  with  its 

place  of  business  at  Milwaukee,  which  is  engaged  in  the  manufacture 

and  sale  of  paper  boxes,  straw  and  wood-pulp  board  cartons,  and 

similar  articles,  and  also  uses  what  is  known  as  chip  board.    It 

alleges  that  the  freight  charges  exacted  by  the  defendants  on  a 

shipment  made  by  it  to  Spokane,  Wash.,  are  unreasonable,  and  asks 

reparation. 
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On  May  12,  1909,  the  complainant  shipped  to  its  own  order,  care 
Trowbridge  Brothers  at  Spokane,  one  carload  of  its  product.  It  pre- 
paid the  freight  charges,  amounting  to  $360.80,  based  on  a  tariff 
which  provided  for  binders'  board,  wood-pulp  board,  box  board,  and 
various  similar  kinds  of  board,  including  wood-pulp  cartons,  but  which 
did  not  specifically  mention  chip  board.  This  tariff  carried  a  rate 
of  $1.10  from  Milwaukee  to  Spokane.  Upon  arrival  at  destination 
the  deUvering  carrier  reclassified  the  shipment,  upon  the  assimiption 
that  the  so-called  chip  board  properly  fell  under  tariffs  providing  for 
rates  on  boxes,  paper  or  pasteboard  (including  parafl^  pasteboard 
boxes),  folding  egg  cartons,  etc.;  and  printed  chip  board,  cut  and 
shaped  for  shirt  fronts.  This  reclassification  operated  to  advance  both 
the  rate  and  the  weight,  so  that  an  additional  simi  of  $398.45  was 
assessed,  and  this  sum  the  complainant  was  compelled  to  pay  in 
order  to  obtain  possession  of  the  shipment. 

From  a  consideration  of  the  record  we  are  of  the  opinion  that  the 
carriers  were  not  justified  in  reclassifying  this  shipment.  It  appears 
that  this  so-called  chip  board  is  a  product  similar  to  wood-pulp  board, 
but  of  less  value,  and  is  in  no  wise  similar  to  those  articles  which  took 
the  higher  rate.  We  also  find  that  it  should  not  take  a  higher  rate  than 
that  apphcable  to  wood-pidp  board  and  other  similar  articles.  Since 
the  date  of  movement  the  carriers  have  reduced  the  rate  applicable 
to  the  articles  with  which  they  attempted  to  classify  this  shipment, 
so  that  to-day  those  articles  and  wood-pulp  board  take  the  same  rate. 

We  are  of  the  opinion  that  this  shipment  was  properly  classified  as 
wood-pulp  cartons;  that  the  transportation  charges  had  therefore  been 
fully  prepaid,  and  that  the  defendants  were  not  justified  in  demanding 
and  exacting  the  payment  of  the  additional  sum  of  $398.45  at  desti- 
nation, and  that  the  complainant  is  entitled  to  recover  this  sum. 

When  this  shipment  arrived  at  destination  the  consignee,  assuming 
that  the  freight  charges  had  been  fully  paid,  began  to  unload  the  car. 
After  the  car  was  partly  imloaded  the  deUvering  carrier  notified  the 
consignee  that,  owing  to  a  mistake  in  classification,  additional  charges 
in  the  sum  of  $398.45  must  be  paid,  and  when  the  consignee  declined 
to  pay  such  additional  charges  insisted  that  the  portion  of  the  carload 
which  had  been  already  removed  should  be  returned  to  the  car.  This 
the  consignee  did,  and  the  expense  of  taking  out  and  putting  back 
this  portion  of  the  carload  was  $29,  which  sum  the  complainant  after- 
wards paid. 

After  considerable  correspondence  the  complainant  finally  in- 
structed the  consignee  to  pay  the  additional  charges  above  named, 
and  also  $17  demurrage  which  had  in  the  meantime  accrued;  and 
these  sums  were  paid  to  the  defendants  by  the  consignee  upon  account 
of  the  complainant.     Telegraphic  charges  amounting  to  $4.15  accrued 
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in  the  course  of  the  correspondence  m  reference  to  this  matter.  These 
sums  the  complainant  now  seeks  to  recover,  in  addition  to  the  exces- 
sive freight  charges  above  stated. 

The  Conumssion  has  held  that  where  a  shipper  is  compelled  to 
pay  demurrage  charges  through  the  fault  of  the  carrier  the  carrier 
must  refund  the  charges  so  exacted.  Porter  v.  St  L.  dk  8.  F,  R.  R. 
Co.,  15 1.  C.  C.  Rep.,  1 ;  Munroe  dk  Sons  v.  M.  C.  R.  R.  Co.,  17 1.  C.  C. 
Rep.,  27.  These  demurrage  charges  accrued  because  the  defendants 
improperly  refused  to  deUver  this  car  to  the  consignee,  and  the 
complainant  is  therefore  entitled  to  the  $17  paid  on  that  account. 

The  expenditure  due  to  removing  and  renstoring  a  part  of  the  car- 
load was  the  direct  consequence  of  the  unlawful  act  of  the  delivering 
carrier  in  declining  to  deUver  this  carload.  It  was  a  part  of  the  trans- 
action and  inseparably  connected  with  it.  In  our  opinion  these 
damages  are  of  such  a  character  that  in  this  case  they  can  properly 
be  and  should  be  covered  by  the  order  of  this  Commission. 

It  might  possibly  be  the  right  of  the  parties  in  the  exercise  of 
good  judgment  to  resort  to  the  telegraph  as  a  means  of  correspond- 
ence in  case  of  an  emergency  Uke  that  which  existed,  but  it  does  not 
appear  that  in  this  case  the  result  justified  the  outlay,  since  at  least 
17  days  must  have  elapsed  while  demurrage  was  accruing.  This 
amount  should  be,  in  our  opinion,  disallowed. 

The  complainant  is  entitled  to  an  order  for  $444.45,  with  interest 
from  June  15,  1909. 
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No.  2661. 
O.  C.  BEALL 

V. 

WASHINGTON,  ALEXANDRIA  &  MT.  VERNON  RAILWAY 

COMPANY. 


Svlmitied  December  15t  1910.    De<Med  Febntanf  IS,  1911. 


Single  passenger  fare  of  15  coits,  Washington,  D.  C,  to  Four  Mile  Run,  St. 
Elmo,  St  Asaph,  Mount  Ida,  and  Del  Bay,  in  Virginia,  found  unreasonable, 
and  n  fare  of  10  cents  prescribed  for  future. 

Frank  Fuller  for  complainant 
John  S.  Barhour  for  defendant. 

Report  of  thb  Commission. 

By  the  Commission: 

This  petition  puts  in  issue  the  reasonableness  of  defendant's  single- 
trip  fare  from  Washington,  D.  C,  to  Four  Mile  Run,  St.  Ehno,  St. 
Asaph,  Mount  Ida,  and  Del  Ray,  in  Virginia.  The  complainant  is  a 
resident  of  Del  Ray,  and  brings  this  proceeding  on  behalf  of  himself 
and  others  similarly  situated.  The  gravamen  of  the  complaint  is  that 
the  fares  mentioned  are  equal  to  those  applying  from  Washington  to 
Alexandria,  Va.,  although  the  distance  to  Alexandria  is  about  2  miles 
more  than  the  average  distance  between  Washington  and  the  group 
of  towns  above  mentioned,  which  are  intermediate  to  Alexandria. 

The  defendant  is  an  electric  railway  company  engaged  in  the  car- 
riage of  passengers  and  property  between  points  in  Virginia  and 
Washington,  D.  C.  Its  tracks  extend  from  Twelfth  street  and  Penn- 
sylvania avenue,  in  the  city  of  Washington,  south  and  west  through 
the  city  to  the  Potomac  River,  which  they  cross  by  means  of  what  is 
known  as  the  Highway  Bridge.  From  the  south  end  of  that  bridge 
the  line  runs  through  a  portion  of  the  state  of  Virginia  to  the  city  of 
Alexandria,  and  thence  to  Mount  Vernon.  The  distance  from  the 
terminus  in  Washington  to  the  terminus  in  Alexandria  is  7.6  miles. 
From  the  Washington  terminus  to  Four  Mile  Run  the  distance  is 
shown  by  the  defendant's  time  table  to  be  4.1  miles.    The  distance  to 
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Del  Raj,  the  farthest  point  named,  is  S.S  miles.  The  average  distance 
to  the  several  points  involved  is  said  to  be  6  miles. 

The  passenger  fares  are  based  upon  a  group  or  zone  system.  The 
first  zone  extends  from  the  Washington  terminus  to  the  south  end 
of  the  highway  bridge,  a  distance  of  about  1.5  miles,  and  within 
this  zone  the  single-trip  fare  is  6  cents.  The  second  zone  extends 
from  the  south  end  of  the  highway  bridge  to  Addison,  a  further 
distance  of  2  miles.  The  single-trip  fare  between  this  zone  and 
Washington  is  10  cents.  The  remainder  of  the  line  to  and  including 
Alexandria  constitutes  a  third  zone  of  about  4  miles.  The  single-trip 
fare  bdween  this  zone  and  Washington  is  15  cents.  There  is  no 
station  between  Addison  and  Four  Mile  Bun.  At  the  latter  point 
there  is  only  the  power  plant  of  the  railway  company.  Consequently, 
although  passenger  fares  are  established  to  and  from  Four  Mile  Eun, 
there  is  little  demand  for  such  fares;  and  the  next  station  beyond, 
which  is  St  Elmo,  is  the  first  station  within  the  Alexandria  zone 
to  and  from  which  there  is  travel. 

In  addition  to  the  single  fare  of  15  cents  defendant  has  established 
the  following  round-trip  and  commutation  fares  between  Washing- 
ton and  points  in  the  Alexandria  zone:  Bound  trip,  25  cents;  8 
single  trips,  90  cents;  25  single  trips,  $2.50;  and  52  single  trips,  $1.06, 
good  within  a  calendar  month  and  not  transferable.  Applied  to  the 
average  distance  of  6  miles  between  Washington  and  the  stations 
mentioned  in  the  omiplaint  the  fares  above  specified  produce  approxi- 
mately the  following  revenue  per  passenger-mile :  Single  trip,  8  cents ; 
round  trip,  2.6  cents;  8  trip,  2.25  cents;  25  trip,  2  cents;  52  trip, 
1.5  cents. 

The  line  of  the  defendant  has  been  in  operation  14  yeai*s.  It  was 
established  primarily  to  furnish  service  between  Alexandria  and 
Washington,  in  competition  with  the  Southern  Bailway  and  with 
ferryboats  plying  on  the  Potomac  Biver.  Apparently  the  road  has 
been  economically  and  efficiently  managed,  and  the  service  rendered 
by  it  to  the  communities  along  its  line  seems  to  be  adequate  and  con- 
venient. At  present  it  operates  73  north-bound  and  72  south-bound 
trains  per  day. 

As  has  been  noted,  the  average  distance  from  Washingtcm  to 
Four  Mile  Bun,  St.  Elmo,  St.  Asaph,  Mount  Ida,  and  Del  Bay 
is  about  5  miles.  An  examination  of  the  fares  of  other  subur- 
ban lines  entering  Washington  shows  that  generally  for  similar 
or  even  greater  distances  the  single  fare  is  10  cents.  That  fare 
would  give  defendant  substantially  the  same  revenue  per  passenger- 
ndle  as  it  receives  under  the  15-cent  fare  to  Alexandria.  The  defense 
presented  by  the  railway  c(»npany  may,  in  a  general  way,  be  divided 
into  three  heads.  First,  it  is  asserted  that  the  passenger  travel  frcnn 
the  complaining  towns  is  light  and  tiieref ore  a  somewhat  higher  fare 
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is  justified  than  would  be  maintained  if  the  traffic  were  of  greater 
density.  Second,  that  any  reducticm  in  fares  is  unwarranted  because 
^^  it  is  only  within  the  last  few  years  that  the  stock  of  this  railroad  has 
ever  paid  any  dividends,  and  those  paid  have  been  very  meager,  and 
have  recently  been  reduced,  if  not  abandoned  altogether.'^  Third,  it 
denies  in  its  answer  that  it  is  subject  to  the  act  to  regulate  commerce. 

Defendant  estimates  that  during  1909  there  were  55  passengers 
per  day,  or  20,075  trips  for  the  year,  between  Washington  and  the 
group  of  stations  in  question,  as  compared  with  about  575  passengers 
per  day,  or  200,000  trips  per  year,  between  Alexandria  and  Washing- 
ton. Defendant  argues  that  the  passenger  revenue  derived  from 
these  small  communities  does  not  pay  for  the  service  rendered  and 
that  they  are  the  beneficiaries  of  the  facilities  provided  to  accommo- 
date the  heavy  passenger  travel  between  Washington  and  Alexandria. 
This  may  well  be  true,  and  yet  have  no  bearing  upon  the  reasonable- 
ness of  the  present  charge.  Certainly  it  ought  not  to  be  expected 
that  these  communities  should  bear  an  undue  portion  of  the  cost  of  a 
transportation  service  designed,  and  for  the  most  part  used,  to  meet 
the  requirements  of  other  and  larger  communities;  nor-does  the  fact 
that  defendant,  in  order  to  furnish  adequate  service  to  the  large  cities 
at  its  termini,  operates  through  these  towns  many  more  trains  than 
are  necessary  to  their  needs,  warrant  the  exaction  of  a  charge  in  pro- 
portion to  the  frequency  of  the  service  incidentally  furnished.  It 
might  well  be  assumed  that  inasmuch  as  the  present  service  must 
be  maintained  to  accommodate  the  travel  between  Washington  aiid 
Alexandria  any  additional  traffic  secured  from  the  intermediate 
points  is  in  the  nature  of  a  net  gain  to  the  carrier. 

An  examination  of  the  defendant's  annual  reports  to  the  Com- 
mission for  the  years  in  which  such  reports  have  been  made  (1908, 
1909,  and  1910)  fails  to  indicate  that  its  financial  condition  is  so 
distressing  as  is  suggested  in  its  brief.  The  total  capital  issued 
against  its  19  miles  of  line  up  to  June  30, 1910,  is  $3,950,000  or  $207,- 
894.74  per  mile  of  line,  composed  of  $2,450,000  5  per  cent  bonds 
secured  by  a  mortgage  on  the  entire  property,  of  which  $115,000  is 
held  in  the  treasury,  and  $1,500,000  of  capital  stock.  Neither  the 
amount  of  money  invested  in  the  property  devoted  to  the  service  of 
the  public,  nor  the  consideration  received  from  the  sale  of  stocks  and 
bonds  is  disclosed;  and  in  the  absence  of  explanation,  this  seems 
plainly  a  case  of  gross  overcapitalization.  In  1908  defendant  paid 
the  interest  on  its  bonds,  1  per  cent  dividend  on  its  capital  stock, 
and  carried  forward  a  net  surplus  for  the  year  of  $17,452.21 ;  in  1909 
the  interest  charges  were  paid,  the  dividend  was  increased  to  S 
per  cent,  and  the  net  surplus  for  the  year  was  $29,193.19 ;  in  1910  it 
again  paid  interest  charges,  2  per  cent  on  its  stock,  and  carried  for^ 
ward  a  net  surplus  for  the  year  of  $53,466.41.    In  that  year  its  net 
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income  was  $83,466.41,  of  which  $30,000  was  dcYoted  to  diYidends  and 
$58,466.41  was  credited  to  the  accumulated  surplus.  Therefore,  had 
no  addition  been  made  to  the  existing  surplus  of  $265,595.39,  it  could 
haYe  paid  a  5  per  cent  dividend  on  its  $1,500,000  of  stock  as  well 
as  the  5  per  cent  interest  upon  the  bonds.  Assuming  that  the 
actual  investment  in  the  property  is  $50,000  per  mile  of  line,  or 
$1,000,000  in  all,  the  earnings  in  1910  were  sufficient,  after  laying 
aside  a  surplus,  to  return  about  16  per  cent  upon  the  investment. 
Again  assuming  that  all  of  the  20,000  trips  between  Washington  and 
the  communities  involved  had  been  under  a  10-cent  fare,  and  none  of 
such  trips  under  roimd-trip  or  commutation  fares,  the  net  loss  to 
defendant  would  have  been  $1,000;  and  it  would  still  have  been  able 
to  meet  interest  charges  on  its  large  capital,  pay  all  operating  ex* 
penses,  declare  a  dividend  of  2  per  cent  on  its  stock,  and  lay  aside  a 
surplus  of  more  than  $52,000. 

Although  defendant  asserts  in  its  answer  &at  it  is  not  subject  to 
the  act  to  regulate  commerce,  the  point  is  not  mentioned  in  its  brief 
and  we  do  not  understand  that  it  seriously  presses  the  matter.  De- 
fendant is,  beyond  question,  a  common  carrier  by  railroad  of  pas- 
sengers and  property  between  points  in  the  state  of  Virginia  and 
points  in  the  District  of  Columbia,  and  therefore  is  subject  to  the 
statute  here  invoked.  It  files  tariffs  and  statistical  reports  in  ac- 
cordance with  the  act  and  seems  heretofore  to  have  considered  itself 
subject  to  the  jurisdiction  of  the  Commission. 

Ui>on  consideration  of  all  the  facts  disclosed  by  the  record,  as  well 
as  our  examination  of  other  circumstances  and  conditions  pertinent 
to  the  issues  involved,  it  is  our  opinion,  and  we  so  find,  that  de- 
fendant's single-trip  fare  of  15  cents  for  the  transportation  of  pas- 
sengers from  Washington  to  Four  Mile  Run,  St.  Elmo,  St.  Asaph, 
Mount  Ida,  and  Del  Bay  is  unjust  and  unreasonable,  and  that  for  the 
future  it  ought  not  to  exceed  10  cents.  An  order  will  be  entered 
accordingly.  From  complainant's  testimony  and  brief  we  infer  that 
he  intended  to  attack  the  fares  from  the  Virginia  points  to  Wash- 
ington, although  the  language  of  the  petition  does  not  specifically 
mention  those  fares,  but  we  assume  that  defendant  will  reduce  them 
in  accordance  with  our  conclusion  herein. 
20LO.  CBep. 
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No.  3886. 
BROWNE  GRAIN  COMPANY 

V. 

FORT  WORTH  &  RIO  GRANDE  RAILWAY  COMPANY 
ET  AL. 


Bubmittei  fftwember  15,  1910.    Decided  March  II,  1911. 


Class  rate  of  B6  cents  per  100  poanda  applied  on  stalpment  of  com  sbncks  from 
Aloundrla,  La.,  to  Brovmwood,  Tex.,  via  a  ronte  Oil  miles  In  laigth.  not 
fonnd  to  b«  noJuBt  or  nnreasonable. 

E.  P.  Browne  for  complainant. 

W.  C.  Preston  and  J.  L.  Lockett,  ;>.,  for  Fort  Worth  &  Ko 
Grande  Railway  Company  and  St.  Louis  &  San  Francisco  Railroad 
Company. 

W.  F.  Dickinson  and  /.  C.  McCabe  for  Chicago,  Rocli  Island  * 
Pacific  Railway  Company. 

Report  of  the  Cohhibsion. 
Br  THE  Commission: 

Complainant  is  a  partnership  located  at  McKinney,  Tex.,  engaged 
in  the  wholesale  grain  business,  and  files  its  petiticu  for  reparstim 
in  the  sum  of  $82.60  on  account  of  an  alleged  unreasonable  and 
unjustly  discriminatory  charge  by  defendants  for  transportation  of  a 
carload  of  baled  com  shucks  shipped  from  Alexandria,  La.,  to  Brown- 
wood,  Tex.,  October  29,  1909.  It  is  alleged  that  the  rate  charged, 
56  cents  per  100  pounds,  was  excessive  so  far  as  it  exceeded  a  rate  of 
20  CCTts,  which  was  established  shortly  after  the  shipment  moved. 

The  diipment  weighed  14,700  pounds,  and  charges  aggregating 
$112,  based  on  a  minimum  weight  of  20,000  pounds  at  rate  of  56 
cents,  were  collected.  The  traffic  was  delivered  by  complainant  to 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company  at  Alexandria 
for  transportation  to  Brownwood,  Tex.,  without  routing  instructions 
beyond  the  line  of  that  company,  which  thereupon  forwarded  the 
car  via  the  route  over  which  the  66-cent  rate  waa  applicable  in  con- 
nection with  its  own  line  as  the  initial  carrier.  The  car  moved 
north  over  the  Rock  Island  to  Little  Rock,  Ark.,  thence  west  over  the 
St.  Louis  &  San  Francisco  to  Holdenville,  Okla.,  and  south  over  the 
same  line  to  Forth  Worth,  Tex.,  and  thence  to  Brownwood  over  the 
Fort  Worth  &  Rio  Grande  Railway,  a  distance  of  911  miles.  Inas- 
much as  the  rate  via  all  routes  was  66  cents,  it  was  immaterial  to 
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complainant  over  which  roads  the  shipment  moved.  A  much  more 
direct  route  would  have  been  obtained  had  complainant  employed  as 
the  initial  carrier  the  Texas  &  Pacific  Railway,  which  extends  west- 
ward from  Alexandria,  instead  of  the  Rock  Island,  whose  lines 
extend  northward. 

On  March  20,  1910,  a  commodity  rate  of  20  cents  per  100  pounds, 
via  the  route  traversed  as  well  as  the  shorter  routes,  was  established 
with  minima  graded  to  length  of  car,  the  minimimi  for  the  car  in 
question  being  19,000  pounds.  On  September  20,  1910,  the  applica- 
ti<Hi  of  this  rate  via  the  circuitous  route  taken  by  complainant's  ship- 
ment was  canceled,  leaving  the  class  rate  again  in  force.  De- 
fendants assert  that  it  was  not  their  intention  to  make  the  20-cent 
rate  from  Alexandria  to  Brownwood  applicable  via  the  route  of  this 
shipment;  that  the  establishment  of  the  rate  was  due  to  an  error  in 
publishing  the  tariff;  and  that  it  was  eliminated  as  soon  as  discovered. 
While  not  combating  its  reasonableness  as  applicable  via  the  more 
direct  routes,  which  range  in  distances  from  4:94  to  722  miles,  they 
state  that  the  earnings  via  the  longer  route  of  911  miles  would  be 
unremunerative.  The  earnings  per  car  on  20,000  pounds  of  com 
shucks  at  the  20-oent  rate  are  $40,  or  4.89  cents  per  car-mile  over  the 
route  taken,  as  against  earnings  of  8.1  cents  for  the  more  direct  route 
via  the  Texas  &  Pacific.  The  average  receipts  per  ton  per  mile  for 
all  traffic  in  Texas,  Louisiana,  and  part  of  New  Mexico,  for  the  year 
ended  Jtme  30,  1909,  were  1.070  cents,  and  for  the  whole  United 
States  0.763  of  a  cent.  Even  considering  the  quality  of  the  com- 
modity, the  revenue  of  4.3  mills  per  ton  per  mile  via  defendants' 
route  under  a  20-cent  rate  would  appear  to  be  loww  than  we  would 
feel  justified  in  requiring. 

Ciomplainant  relers  to  the  fact  that  there  was  at  the  time  of  ship- 
ment a  rate  of  20  cents  applicable  on  hay,  an  article  analogous  to  com 
shucks,  in  the  opposite  direction,  or  from  Brownwood  to  Alexandria, 
but  this  rate  was  over  the  shorter  routes.  At  the  time  of  the  hearing 
the  rate  on  com,  carloads,  from  Alexandria  to  Brownwood  was  20 
cents  per  100  pounds,  but  defendants  assert  that  they  also  intend  to 
cancel  the  application  of  that  rate  via  the  long  route,  inasmuch  as 
they  do  not  consider  the  traffic  desirable.  The  rate  of  20  cents  per 
100  pounds,  on  a  car  of  com  loading  from  60,000  to  100,000  poimds, 
would  yield  car  earnings  of  from  $120  to  $200.  The  earnings  on  a 
20,000-pound  car  of  com  shucks  at  56  cents  would  be  but  $112. 

We  are  not  convinced  that  the  charges  assessed  were  unreasonable 
for  the  service  performed,  or  that  they  were  unduly  discriminatory, 
and  the  prayer  for  repaiation  is  therefore  denied.  The  shorter 
through  routes  still  maintain  the  20-ceht  rate,  and  therefore  no  order 
for  the  future  is  required.  An  order  will  be  entered  dismissing  the 
complaint. 
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No.  8471. 

W.  E.  CALDWELL  COMPANY 

V. 

CHICAGO,  INDLA.NAPOLIS  &  LOUISVILLE  RAILWAY 

COMPANY  ET  AL. 


BuJmUted  November  26, 1910.    Decided  March  11, 1911. 


1.  Joint  rates  on  tank  material,  Louisyille,  Ky.,  to  Sliawano,  Wis.,  Oombliied 

Locks,  Wis.,  and  West  Port  Arthur,  Tex.,  found  unreasonable  so  far  u 
they  exceeded  combination  of  intermediate  rates  contemporaneously  in 
force.    Reparation  awarded. 

2.  Differoices  in  value  of  articles  offered  for  transportation  can  not  be  predsdy 

reflected  in  the  comparatively  small  number  of  classes  now  used  for 
rate-making  purposes;  and  in  the  absence  of  a  showing  that  the  rate 
resulting  from  the  classification  is  unreasonable  or  otherwise  unlaw- 
ful, it  must  fairly  appear  that  a  particular  article  is  not  rated  with 
other  articles  similar  in  value,  weight,  and  other  essential  transporta- 
tion qualities,  before  the  Ck>mmission  will  require  a  change  in  the  dasii- 
fication.  Application  of  fifth  class  rates  to  wooden  tank  material  (in 
the  white)  in  Official  Classification  territory  not  found  unreasonabla 

O.  M.  Stephen  for  complainant. 

W.  A.  NortJumtt  for  Louisville  &  Nashville  Railroad  Company. 

Edward  Barton  for  Baltimore  &  Ohio  Southwestern  Bailroad 
Company. 

L.  T.  Wilcox  for  Morgan's  Louisiana  &  Texas  Bailroad  &  Steam- 
ship Company. 

Frank  L.  Littleton  for  New  York  Central  Lines. 

AttUa  CoXy  jr.y  for  Chicago,  Indianapolis  &  Louisville  Bailway 
Company. 

Bepobt  of  the  Commission. 

Br  TEQS  Commission  : 

Complainant  is  a  corporation  engaged  at  Louisville,  Ky.,  in  the 
manufacture  of  wooden  tanks  and  tank  material.  By  a  petition,  filed 
August  23, 1910,  and  an  amendment  thereto,  filed  August  26, 1910,  it 
alleges  that  unreasonable  rates  were  dbarged  by  defendants  for  the 
transportation  of  certain  shipments  of  wooden  tank  material  and 
steel  tower  material  from  Louisville  to  points  on  defendants'  lines. 
The  basis  for  the  several  allegations  of  the  petition  will  be  more 
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particiilarly  described  in  oonnection  with  the  facts  respecting  the 
shipments  inyolved.    Beparation  is  asked. 

On  August  20, 1908,  complainant  shipped  from  Louisville,  Ky.,  to 
Shawano,  Wis.,  over  the  Chicago,  Indianapolis  &  Louisville  Railway 
and  Chicago  &  North  Western  Railway,  a  carload  of  wooden  tank 
material,  weight  80,000  pounds,  upon  which  freight  charges  were 
collected  in  the  sum  of  $103.50,  based  on  the  joint  fifth  class  rate  of 
34.5  cents  per  100  pounds.  At  the  same  time  there  was  applicable  to 
wooden  tank  material  a  combination  of  intermediate  rates  of  26.6 
cents,  composed  of  the  fifth  class  rate  of  18  cents,  Louisville  to  Ifil- 
waukee,  and  the  dass-D  rate  of  8.5  cents,  Ifilwaukee  to  Shawano. 

After  filing  of  complaint  and  before  hearing  in  this  case  the  Chi- 
cago &  North  Western  Railway  Company  made  refund  to  complainant 
on  the  erroneous  assumption  that  a  joint  through  commodity  rate  of 
19.1  cents  was  applicable.  Our  conclusion  is  that  the  rate  of  34.6 
cents  exacted  by  defendants  was  unreasonable  to  the  extent  that  it 
exceeded  the  combination  of  intermediate  rates,  amounting  to  26.6 
cents.  It  follows  that  a  reasonable  charge  for  the  service  would  have 
been  $79.50.  If  complainant  has  not  already  done  so,  it  should  at 
once  return  to  the  Chicago  &  North  Western  Railway  Company  $22.20 
of  the  refund  already  received  through  the  error  of  that  company, 
and  the  entry  of  an  award  of  reparation  will  be  unnecessary.  Defend- 
ants will  be  required  to  establish  and  maintein  for  two  years  a  rate 
for  the  transportation  of  wooden  tank  material  in  carloads  from 
Louisville  to  Shawano,  not  in  excess  of  the  contemporaneous  combi- 
nation of  intermediate  rates  upon  Milwaukee. 

On  March  11,  1910,  complainant  shipped  from  Louisville,  Ky.,  to 
Combined  Locks,  Wis.,  over  the  Pittsburg,  Cincinnati,  Chicago  & 
St.  Louis  Railway  and  Chicago  &  North  Western  Railway,  one  car- 
load of  wooden  tenk  material,  weight  30,000  pounds,  upon  which 
freight  charges  were  collected  in  the  sum  of  $94.50,  based  on  the 
joint  through  fifth  class  rate  of  31^  cents.  At  the  same  time  thesre 
was  a  commodity  rate  of  14  cents  on  wooden  tank  material,  minimum 
carload  weight  30,000  pounds,  Louisville  to  Milwaukee,  and  a  dass- 
D  rate  of  7  cents,  minimum  carload  weight,  36,000  pounds,  on  the 
same  material,  Milwaukee  to  Combined  Locks.  We  find  that  the 
rate  assessed  upon  this  shipment  was  unreasonable  so  far  as  it  ex- 
ceeded the  combination  of  intermediate  rates,  amounting  to  21  cente 
per  100  pounds,  and  that  complainant  is  entitled  to  reparation  in  the 
sum  of  $27.30,  with  interest  from  March  23,  1910.  An  order  will 
be  entered  awarding  reparation  and  requiring  defendants  to  main- 
tain for  the  future  rates  not  in  excess  of  the  contemporaneous  inter- 
mediate rates. 

On  March  30,  1909,  complainant  shipped  from  Louisville  to  West 
Port  Arthur,  Tex.,  over  the  Louisville  &  Nashville  Railroad,  Morgan's 

20I.G.aBep. 


414  INTERSTATE  COMMERCE  COMMIS8IOK   REPORTS. 

Louisiana  &  Texas  Railroad,  and  Texas  &  New  Orleans  Railroad, 
1,180  pounds  of  steel  tower  material  and  2,500  pounds  of  wood^i 
tank  material,  upon  which  freight  charges  were  collected  in  the  sum 
of  $88.71,  based  upon  joint  third  class  rate  of  $1.18  per  100  pounds 
for  the  steel  tower  material  and  a  similar  fourth  class  rate  of  $1.07 
fix*  the  wooden  tank  material.  At  the  rates  named  the  total  charges 
should  have  been  $40.67,  and  there  appears  to  have  been  an  under- 
charge of  $1.96.  When  this  shipment  moved,  there  was  a  less-than- 
carload  special  iron  commodity  rate  of  80  cents,  Ixniisville  to  New 
Orleans,  applicable  to  tank  towers,  knocked  down,  and  a  third  class 
rate  of  58  cents  on  the  same  material.  New  Orleans  to  West  Port 
Arthur,  the  ccHnbination  of  intermediate  rates  so  made  amounting  to 
88  c^its;  there  was  also  a  oMnbination  of  intermediate  rates  applicable 
to  wooden  tank  material  amounting  to  81  cents,  composed  of  the  sixtii 
class  rate  of  35  cents,  Louisville  to  New  Orleans,  and  the  fourth  class 
rate  of  46  cents,  New  Orleans  to  West  Port  Arthur.  We  find  that 
the  rates  exacted  for  transportation  of  the  steel  tower  material  and 
wooden  tank  material  were  unreasonable  so  far  as  they  exceeded  88  cents 
and  81  cents,  respectively,  and  that  complainant  is  entitled  to  repara- 
tion in  the  sum  of  $8.08,  with  interest  from  April  15,  1909.  De- 
fendants have  proposed,  by  tariffs  now  imder  suspension  pending 
investigation  by  the  Commission,  to  advance  the  special  iron  rate  of 
80  cents  and  sixth  class  rate  of  85  cents,  Louisville  to  New  Orleans, 
to  85  cents  and  40  cents  respectively.  An  order  will  be  entered  re- 
quiring defendants  to  maintain  for  the  future  rates  not  in  excess  of 
the  contemporaneous  intermediate  rates. 

On  August  29,  1908,  complainant  shipped  a  carload  of  wooden 
tank  material  from  Louisville  to  Elkhom,  W.  Va.,  and  on  August  26 
and  29,  and  October  8,  1909,  respectively,  three  carloads  of  wooden 
tank  material  from  Louisville  to  Potsdam,  N.  Y.  Charges  were 
collected  at  the  fifth  class  rates  of  29  cents  to  Elkhom  and  85  cents 
to  Potsdam.  Complainant  asks  reparation  on  basis  of  the  sixth 
class  rates  cont^nporaneously  in  effect,  upon  the  ground  that  wooden 
tank  material  ought  to  be  given  sixth  class  rates  in  Official  Classifica- 
tion territory.  Its  contention  in  this  respect  is  based  upon  a  com- 
parison of  wooden  tank  material  with  certain  other  articles  whidi  are 
given  sixth  dass  rates. 

Lumber  in  carloads  is  given  a  sixth  class  rating  in  Official  Classi- 
fication territory  between  points  where  conmiodity  rates  have  not 
been  established;  and,  generally  speaking,  articles  of  comparatively 
low  value,  manufactured  from  lumber,  are  given  sixth  class  rates,  in 
carloads,  "  in  the  rough,"  and  fifth  class  rates  when  "  in  the  white.'' 
The  following  articles  are  examples  of  those  so  classified :  Agricul- 
tural implements  and  machine  parts,  and  stock  or  stuff;  plow  beams 
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and  handles;  furniture  parts;  chair  stuff  or  stock;  table  stock  or 
stuff;  sucker  rod;  pump  curb  material;  billiard  cue  wood;  clothes 
wringer  wood;  door  or  window  frame  wood;  reel  wood;  tank  and 
tower  material.  Complainant  calls  attention  to  the  fact  that  whisky 
barrel  staves  and  beer  kegs,  more  valuable  per  unit  of  weight  than 
wooden  tank  material,  are  given  sixth  class  rates. 

The  wooden  tank  material  shipped  by  complainant  consisted  of 
staves  planed  and  grooved,  with  necessary  iron  hoops,  so  that  the  only 
labor  necessary  to  erect  the  tank  was  to  fit  the  staves  together  and 
attach  the  iron  bands.  Complainant  did  not  disclose  the  invoice 
price  of  its  tank  material,  but  its  witness  stated  that  the  tank  ma- 
terial as  shipped  was  worth  about  150  per  cent  of  the  value  of  the 
lumber  from  which  it  was  made ;  that  is  to  say,  yellow-pine  lumber 
costs  complainant  at  Louisville  about  $30  per  1,000  feet  and  the  cost 
of  transforming  the  lumber  into  tank  material  is  about  $15  per  1,000 
feet 

Defendants'  witness,  the  chairman  of  the  Official  Classification 
Committee,  stated  that  he  had  made  an  investigation  of  the  values 
of  a  number  of  articles  which  come  within  the  general  description 
of  cooperage  stock;  that  he  had  been  quoted  a  price  of  $170  on  a 
tank  12  feet  high  by  16  feet  in  diameter,  made  of  3-inch  white  pine 
and  weighing  6,000  poimds;  and  a  price  of  $450  on  a  tank  16  feet 
high  by  24  feet  in  diameter,  made  of  3-inch  cedar  and  weighing 
15,000  pounds.  From  this  and  niunerous  other  instances  given,  he 
estimated  that  the  average  value  of  tank  material  is  approximately 
3  cents  per  pound  as  compared  with  an  average  value  for  the  general 
run  of  cooperage  stock  of  1  cent  per  pound. 

So  long  as  the  thousands  of  articles  offered  for  transportation  are 
divided  into  a  comparatively  small  number  of  classes  for  rate-making 
purposes,  it  is  obvious  that  minute  variations  in  value  of  different 
articles,  or  dissimilar  values  of  the  same  article,  can  not  be  precisely 
reflected  in  the  classification.  In  the  absence  of  evidence  that  the  rate 
resulting  from  the  classification  is  unreasonable  or  otherwise  unlaw- 
ful, it  must  fairly  appear  that  a  particular  article  is  not  rated  with 
other  articles  similar  in  value,  weight,  and  other  essential  transporta- 
tion qualities,  before  the  Commission  will  require  a  change  of  classi- 
fication. In  the  present  case  there  was  no  evidence  that  the  rates 
charged  were  unreasonable  for  the  service  performed,  or  that  they 
subjected  complainant  or  its  traffic  to  undue  discrimination.  Upon 
the  facts  now  before  us  we  hold  that  the  application  of  fifth  class 
rates  to  wooden  tank  material  in  Official  Classification  territory  is 
not  unreasonable,  and  the  relief  prayed  by  complainant  in  that 
respect  must  be  denied. 
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No.  8537. 
CLINTON  BRIDGE  &  IRON  WORKS 

V. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 

COMPANY. 


Submitted  December  H,  J910.    Decided  March  11,  1911, 


Where  a  shipper,  without  disclosing  to  a  carrier  the  charact^  or  size  of  its 
shipment,  orders  a  particular  kind  of  equipment,  loads  its  traffic  thereon, 
and  directs  transportation  of  the  shipment  as  loaded,  it  must  pay  the  rate 
lawfully  applicable  to  the  class  of  equipm^it  used,  although  a  lower  rate 
would  have  been  available  had  the  freight  been  loaded  in  another  kind 
of  car.    Complaint  dismissed. 

O.  M.  Stephen  for  complainant. 

Hale  Holden  for  Chicago,  Burlington  &  Quincy  Railroad 
Company. 

Report  of  the  Commission. 

By  thb  Commission  : 

Complainant  is  a  corporation  with  principal  place  of  business  at 
Clinton,  Iowa.  Its  petition,  filed  September  16,  1910,  alleges  that 
an  imreasonable  charge  was  exacted  by  defendant  for  interstate 
transportation  of  a  shipment  of  iron  bridge  material  from  Clinton 
to  St  Marys,  Iowa.    Reparation  is  asked. 

The  shipment  was  made  May  28, 1909,  and  weighed  5,642  pounds. 
Freight  charges  were  collected  in  the  sum  of  $28.25  at  the  first  class 
rate  of  66.6  cents  upon  a  weight  of  5,000  pounds^  in  accordance  with 
Rule  17-A  of  Western  Classification,  the  pertinent  portion  of  which 
is  as  follows : 

Sliipments  *  *  *  loaded  on  open  cars  are  subject  to  a  minimum  charge 
eqnal  to  that  for  6,000  pounds,  at  first  class  rate  for  each  car  used. 

The  contention  of  complainant  is  that  the  fourth  class  rate  of  26J 
cents,  which  would  have  made  a  charge  of  $14.39,  should  have  been 
assessed  upon  the  actual  weight,  upon  the  theory  that  the  rate  was  ex- 
acted in  conformity  with  Rule  17-B  of  the  classification,  which  pro- 
vides a  minimum  charge  of  fii'st  class  rate  upon  5,000  pounds  in  case 
the  articles  are  too  large  to  be  loaded  through  the  side  door  of  a  36- 
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foot  box  car  or  too  long  to  be  loaded  through  the  end  window  thereof, 
and  it  cites  Janes  v.  80.  By.  Co.y  18  L  C.  C.  Bep.,  150,  and  Hamton 
Structural  Steel  Co.  v.  Wabash  B.  B.  Co.y  18  I.  C.  C.  Eep.,  208.  But 
upon  the  facts  disclosed  by  the  record  the  case  does  not  come  within 
the  principle  announced  in  chose  cases. 

The  longest  articles  in  this  shipment  were  four  tubes  20  feet  long, 
which  could  have  been  loaded  into  the  side  door  of  a  40-foot  car  or 
the  end  window  of  a  86-foot  car;  and  therefore,  had  the  shipment 
been  delivered  to  defendant  for  loading,  it  would  have  been  under  the 
duty  of  shipping  it  in  the  manner  whidb  would  have  resulted  in  ap- 
plication of  the  lowest  rate.  Complainant's  iron  works  are  connected 
with  defendant's  railroad  by  a  sidetrack.  Defendant's  testimony  is 
that  on  May  25, 1909,  complainant  ordered  by  telephone  a  84-foot  flat 
car  from  the  agent  at  Clinton.  Not  having  a  flat  car  at  hand,  de- 
fendant placed  a  gondola  car,  upon  which  complainant  loaded  the 
shipment  and  directed  that  it  be  forwarded  to  destination. 

There  was  an  attempt  to  rebut  the  evid^ice  of  an  order  for  a  flat 
car  by  the  introduction  of  an  affidavit,  made  by  the  secretary  of  the 
complainant  company,  in  which  he  states  ^Hhat  while  the  affiant  is 
unable  to  submit  documentary  proof  he  believes  and  is  firmly  con- 
vinced that  he  did  not  order  for  loading  this  shipment  a  flat  car, 
gondola  car,  or  other  so-called  open  car;  that  to  the  best  of  his  knowl- 
edge and  belief  neither  did  any  other  employee  or  officer  of  said 
Clinton  Bridge  &  Iron  Works  order  such  flat,  gondola,  or  open  car." 
It  does  not  appear  that  it  was  the  duty  of  this  officer  to  order  cars,  or 
that  he  customarily  has  knowledge  of  such  orders  when  made.  His 
^  best  knowledge  and  belief,"  therefore,  may  not  be  of  much  value  as 
evidence  of  what  was  actually  done.  The  witness  for  complainant 
was  not  one  of  its  employees,  and  had  only  such  knowledge  of  the 
facts  as  had  been  transmitted  to  him  by  complainant  We  have  in 
another  case  had  occasion  to  comment  upon  the  unpersuasiveness  of 
this  kind  of  evidence.  Lanibros  v.  (7.,  M.  <&  St.  P.  By.  Co.^  Unreported 
Opinion,  No.  315.  Defendant's  witness  had  no  personal  knowledge 
of  the  transaction,  but  presented  a  letter  from  the  local  agent  at 
Clinton  transmitting  two  leaves  taken  from  what  purports  to  be  a 
daily  order  book,  in  which  he  entered  orders  by  telephone  and  other- 
wise. These  leaves  had  upon  them  the  orders  for  two  days,  the  25tti 
and  26th  of  May,  and  show,  in  regular  course,  entry  of  an  order  by 
the  complainant  for  a  34-foot  flat  car.  There  also  appears  another 
order  by  complainant  upon  the  same  date  for  a  box  car  to  be  sent  to 
this  switch ;  on  these  items  is  the  mark  ^^  O.  K,"  which,  the  witness 
said,  means  that  the  orders  were  filled.  The  undisputed  fact  is  that 
the  open  car  was  placed  upon  the  switch,  and  that  the  shipment  was 
loaded  into  it  and  ordered  forwarded  by  the  complainant.    The  com- 
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plaiuant  did  mt  offer  any  evidence  showing  any  odier  order  regard- 
ing the  shipment.  Certainly  some  order  must  have  been  givmi.  In 
the  absence  of  any  other  proof  we  must  conclude,  from  tbe  evideoee 
and  admitted  facts,  that  complainant  ordered  an  open  car,  and  in 
doing  so  did  not  disclose  to  the  defendant  company  the  character  or 
size  of  the  shipment. 

There  are  other  considerations  than  the  amount  of  tiie  rate  that 
sometimes  determine  a  shipper's  choice  of  facilities.  For  instance, 
it  is  easier  to  load  and  imload  certain  kinds  of  freight  onto  and  fnxn 
an  open  car.  This  may  have  been  the  reason  which  induced  the  com- 
plainant to  order  a  flat  car.  The  route  traversed  was  305  miles,  and 
the  charge  is  not  in  itself  unreasonable,  considering  the  equipment 
ordered. 

Upon  all  the  facts  of  record  in  this  case  we  find  that  the  rate 
charged  was  in  accordance  with  the  rule  of  the  Western  Classification 
and  the  tariff  in  force  at  tlie  time,  and  complainant's  faihire  to  secure 
the  application  of  a  lower  available  rate  was  due  to  its  own  action  and 
not  to  faUiu'e  by  the  defendant  to  discharge  its  duty.  The  couiplaint 
will  be  dismissed. 
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No.  8621. 
DELLS  PAPEE  &  PULP  COMPANY 

V. 

CHICAGO  &  NOETH  WESTEEN  EAILWAY  COMPANY 

ET  AL. 


ButmUttea  December  12, 1910.    Decided  March  11,  1911. 


Where  a  tariff  provides  different  rates  for  property  d^;>eadent  on  the  Tains 
thereof  and  requires  tliat  the  invoice  value  shall  be  stated  and  receipted 
for  in  order  to  secure  the  lower  rate,  the  complainant  must  show  that  the 
requirements  of  the  tariff  were  complied  witli,  or  that  they  were  unreason- 
able, before  r^Miration  will  be  awarded  on  account  of  application  of  higher 
rate  to  a  shipment  the  value  of  which  did  not  ^Lceed  that  npon  which  a 
lower  rate  would  have  applied  had  the  value  been  disclosed  to  the  carrien 
Complaint  dismissed. 

W.  D.  Buribut  for  complainant. 

0.  O.  Wright  for  Chicago  &  North  Western  Eailway  Company. 
Hale  Holden  for  Chicago,  Burlington  &  Quincy  Eailroad  Com- 
pany. 

Oeorge  H.  Hamilton  for  Kansas  City  Southern  Eailway  Company. 

Ebport  op  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  corporation  with  principal  office  at  Eau 
Claire,  Wis.  Its  petition,  filed  October  26,  1910,  alleges  that  it  was 
charged  an  unreasonable  rate  for  the  transportation  of  one  carload  of 
news-print  paper  from  Combined  Locks,  Wis.,  to  Dallas,  Tex.  Eepa- 
ration  is  asked. 

In  December,  1909,  complainant  shipped  one  carload  of  news-print 
paper  (not  printed)  over  defendants'  lines  from  Combined  Locks  to 
Dallas.  The  weight  of  the  shipment  was  37,585  pounds,  and  freight 
charges  were  collected  in  the  sum  of  $291.77  at  a  rate  of  about  77.63 
cents  per  100  pounds,  which  rate  we  have  been  unable  to  verify. 
When  this  shipment  moved  defendants'  tariffs  provided  a  rate  of 
69  cents.  Combined  Locks  to  Dallas,  on  printing  paper  in  carloads, 
"  invoice  value  not  exceeding  3^  cents  per  pound  and  so  receipted  for," 
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and  a  rate  of  86  cents  on  printing  paper,  ^  invoice  value  ez< 
8}  cents  per  pound,  or  invoice  value  not  receipted  for.''  This  latter 
rate  was  lawfully  applicable  to  the  shipment.  The  present  rate  for 
paper  of  the  hi^er  value,  or  ^^  value  not  receipted  for,''  is  79  cents. 
There  is  an  uncollected  undercharge  of  $27.70. 

It  is  admitted  that  this  shipment  was  not  receipted  for  at  a  par- 
ticular value,  that  its  value  was  less  than  3^  cents  per  pound,  but  that 
the  value  was  unknown  to  the  carrier.  There  was  no  evidence  tend- 
ing to  show  that  the  carrier  was  at  fault  in  any  way,  or  any  explana- 
tion of  complainant's  failure  to  insert  the  invoice  value  in  the  bill  of 
lading  as  required  by  the  tariff,  although  it  does  appear  that  com- 
plainant was  well  advised  as  to  this  requirement.  The  sole  ground 
upon  which  recovery  is  sought  is  that  inasmuch  as  the  value  of  the 
paper  was  in  fact  less  than  3|  cents  per  pound,  it  was  entitled  to  the 
69-cent  rate. 

Value  is  one  of  the  factors  upon  which  rates  are  based,  and  where 
a  tariff  provides  different  rates  for  property  dependent  upon  the  value 
thereof  and  requires  that  the  invoice  value  shall  be  stated  and  re- 
ceipted for  in  order  to  secure  the  lower  rate,  the  complainant  must 
show  ccmipliance  with  the  requirement  of  the  tariff,  or  that  such  re- 
quirement is  unreasonable,  before  reparation  will  be  awarded  on 
account  of  application  of  higher  rate  to  a  shipment  whose  value  did 
not  exceed  that  upon  which  a  lower  rate  would  have  applied  had  the 
value  been  disclosed  to  the  carrier.  In  the  absence  of  any  claim  or 
evidence  that  the  condition  here  in  question  is  unjust,  the  complaint 

will  be  dismissed. 
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No.  3444. 
GAMBLE-ROBINSON  FRUIT  COMPANY 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY  ET  AL. 


SuJtmitUd  January  10, 1911.    Decided  March  11,  1911. 


Rates  of  $1.79,  $1.75^,  and  $1.35  per  100  pounds  on  citrus  fruits  in  carloads  from  Red- 
lands,  Prenda,  Pachappa,  Arlington,  and  Portenrille,  Oal.,  to  Miles  City,  Mont., 
found  unreasonable  so  to  as  they  exceeded  rate  of  $1.15  subsequently  established. 
Reparation  awarded. 

Waiter  HoUinger  and  Fred  H.  Stinchfield  for  complainant. 

Emmeraon  Hadley  for  Northern  Pacific  Railway  Company. 

F.  C.  DiOaird,  W.  W.  Arih/ur,  and  L.  T.  Wilcox  for  Southern  Pacific 

Company. 

Report  op  the  Commission. 

Bt  the  Cobcmissiok: 

Complainant  is  a  corporation  engaged  in  the  wholesale  and  com- 
mission fruit  and  produce  business,  with  offices  and  warerooms  at 
Miles  City,  Mont.  The  petition,  filed  August  2,  1910,  puts  in  issue 
the  reasonableness  of  freight  charges  on  certain  carload  shipments  of 
citrus  fruit  from  various  points  in  California  to  Miles  City.  Repa- 
ration is  asked. 

The  record  shows  that  between  February  20, 1909,  and  August  17, 
1910,  complainant  caused  to  be  shipped  over  defendants'  lines  from 
certain  California  points  to  Miles  City,  20  carloads  of  citrus  fruits, 
on  which  freight  charges  were  exacted  by  defendants  at  rates  of 
$1.79  per  100  pounds  on  the  first  car,  $1.75}  on  the  next  three  cars, 
and  $1.35  on  each  of  the  other  cars.  Five  of  said  cars  were  not 
mentioned  in  the  petition,  but  at  the  hearing  it  was  agreed  by  all 
parties  except  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
which  was  not  represented,  that  they  might  be  considered  as  in- 
cluded in  the  case.  Since  the  hearing  the  Santa  Fe  Company  has 
also  joined  in  this  agreement,  and  said  shipments  will  therefore  be 
treated  as  though  formally  presented  by  amended  petition.  The 
total  charges  amounted  to  $8,115.07,  and  complainant  alleges  that 
they  were  excessive,  unjust,  and  unreasonable  to  the  extent  that 
they  exceeded  what  they  would  have  been  at  a  rate  of  $1.16  per  100 

poimds. 
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The  shipments  involvedi  the  respective  points  of  origin,  dates  of 
movement,  weights,  charges,  and  amount  of  reparation  claimed,  are 
stated  in  the  following  table: 


Point  of  origin. 


Redland8,Cal.. 
Pienda,Oal.... 

Do 

Do 

PsohapiMLCal. 
|/krUngion,Cftl.. 

Do 

PortonrlUe^Cal, 
Arlington,  C»l.. 

Do 

Prencla,C»l.... 

Do 

Do 

Do 

Do 

Do 

Arlington,  Cal.. 

Do 

Prenda,Cal 

Arlington,  Cal., 


Totals 


Date  of 
moTomant. 


Feb. 

Apr. 

June 

June 

July 

Aug. 

Sept. 

Dec. 

Jan. 

Feb. 

Mar. 

Apr. 

Apr. 

y&y 

May 
June 
June 
June 
July 
Aug. 


20,1909 

7,1909 

6,1909 

24,1909 

23,1909 

11,1909 

14,1909 

16,1909 

7,1010 

21,1910 

23,1910 

9,1910 

20,1910 

3, 1910 

28,1910 

11,1910 

28,1910 

80,1910 

29.1910 

17,1910 


Weight. 


Pounit. 
28,300 
28,324 
27,760 
27,060 
27,648 
28,060 
28,1G0 
28,656 
27,648 
28,060 
28,512 
28,080 
29,620 
29,376 
28,432 
28,612 
28.862 
29,376 
27,648 
28,666 


Amount 
charged. 


1606.67 
497.09 
487.19 
486.24 
373.26 
379.06 
380.10 
386.86 
378.26 
370.10 
384.91 
379.10 
398.62 
396.66 
383.83 
384.01 
382.76 
396.68 
373.26 
386.86 


8,116.07 


Reparation 

daimed 

on  basis  of 

rate  of  81.16 

per  100 

pounds. 


8181.12 
171.87 
167.94 
167.28 
66.30 
66.16 
66.32 
67.31 
66.30 
66.16 
67.02 
66.16 
69.04 
66.76 
66.86 
87.02 
66.70 
68.76 
66.28 
87.  S2 


1,697.16 


On  the  dates  the  first  four  shipments  moved  there  was  no  joint  rate 
over  defendants'  lines  applicable  to  the  traffic  from  the  points  of 
origin  to  Miles  City,  and  combinations  of  intermediate  rates  were 
applied.  By  tariff  effective  June  30,  1909,  a  through  rate  of  $1.35 
was  established,  which  was  applied  to  the  later  shipments.  By  sup- 
plement to  that  tariff,  effective  December  10, 1910,  a  joint  commodity 
rate  of  $1 .15  was  provided.  The  Northern  Pacific  Railway  Company 
agreed  at  the  hearing  that  the  rate  of  $1.35  on  citrus  fruits  was  un- 
reasonable. The  other  carriers  did  not  so  agree,  and  considerable 
testimony  was  introduced  by  complainant  in  support  of  its  conten- 
tion. For  a  number  of  years  a  blanket  rate  of  $1.15  has  been  main- 
tained from  California  points  to  eastern  and  intermediate  points,  and 
no  reason  appears  why  that  rate  should  not  have  been  given  to  Miles 

aty. 

Upon  consideration  of  all  the  facts  we  are  of  opinion  that  the 
charges  collected  were  unreasonable  to  the  extent  that  they  exceeded 
charges  which  would  have  accrued  under  a  rate  of  $1.15,  and  we  so 
find.  Reparation  will  be  awarded  in  the  sum  of  $1,597.16,  with  in- 
terest from  September  1,  1910,  and  defendants  will  be  required  to 
maintain  for  a  period  of  two  years  a  rate  on  citrus  fruits  in  carloads 
from  said  California  points  to  Miles  City  not  in  excess  of  $1.15  per 

100  pounds. 
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No.  8678. 
RIVERSIDE  MILLS 

V, 

GEORGIA  RAILROAD  ET  AL. 


Submitted  February  i,  1910,    Decided  March  11,  1911, 


An  infonna]  complaint  showing  date  of  shipment,  weight,  and  rate  charged, 
coupled  with  an  allegation  that  the  rate  was  unreasonable,  is  sufficient 
presentation  of  a  claim  to  come  within  section  16  of  the  act.  Memphis 
Freight  Bureau  v.  8t.  L,  8.  W.  Ry.  Co,,  18  I.  C.  C.  Rep.,  67,  reaffirmed. 
For  reasons  stated  in  the  reix)rt,  complaint  dismissed. 

R. «/.  S  out  hall  for  complainant. 

/?.  Walton  Moore  for  Georgia  Railroad;  Atlanta  &  West  Point 
Railroad  Company;  and  Western  Railway  of  Alabama. 

F.  C.  Dillard  and  L.  T.  Wilcox  for  Southern  Pacific  Company; 
Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Ccnnpany ;  Texas 
&  New  Orleans  Railroad  Company;  and  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation  with  principaf  place  of  business  at 
Augusta,  Ga.,  and  is  engaged  in  the  manufacture  and  sale  of  cotton 
waste.  By  complaint  filed  October  12,  1910,  it  alleges  that  defend- 
ants exacted  from  it  unreasonable  charges  for  transportation  of  a 
carload  of  cotton  waste  from  Augusta,  Ga.,  to  Tonopah,  Nev.  The 
same  subject  matter  was  presented  to  the  Commission  informally 
under  date  of  June  17,  1908.    Reparation  is  asked. 

On  August  2,  1906,  complainant  shipped  via  the  lines  of  defend- 
ants, from  Augusta,  Ga.,  to  Tonopah,  Nev.,  one  carload  of  cotton 
waste  weighing  24,100  pounds,  upon  which,  on  September  18,  1906, 
freight  charges  were  collected  in  the  sum  of  $920.60 ;  but  at  the  rate 
of  $8.80,  which  defendants  were  attempting  to  apply,  the  charges 
would  amount  to  only  $915.80.  Complainant  applied  for  a  refund 
on  basis  of  rate  of  $8.02  which  had  been  quoted  it ;  and,  on  March  18, 
1907,  refund  to  this  basis,  or  in  the  sum  of  $192.81,  was  made  by  the 
Georgia  Railroad.  Early  in  1908  the  Georgia  Railroad  advised  com- 
plainant that  the  lawful  rate  was  $3.80  and  asked  that  repayment  be 
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made  of  $184.59  of  the  refund,  admitting  an  overcharge  of  $8.22.  On 
basis  of  rate  of  $8.80,  the  correct  amount  to  be  repaid  would  have 
been  $188.01.  Complainant  did  not  then  make  the  repayment  re- 
quested and  under  date  of  June  17, 1908,  filed  an  informal  complaint 
with  this  Commission  asking,  in  effect,  that  we  find  to  be  unreasonable 
any  rate  in  excess  of  $8.02,  and  that  it  be  not  required  to  make  any 
further  pajrment.  On  April  10,  1909,  complainant  paid  to  the 
Georgia  Bailroad  the  $184.59  demanded.  The  informal  procedure 
was  ineffective  and  the  formal  complaint  resulted. 

The  statute  of  limitations  was  pleaded  by  several  of  the  defendants 
who  contended  that  because  the  informal  complaint  was  not  filed 
within  six  months  after  the  shipment  moved  it  was  not  before  the 
Commission  in  such  manner  as  to  stop  the  running  of  the  statute. 
There  is  no  merit  in  this  contention.  Although  the  Commission  has 
announced  that  ordinarily  it  will  not  award  reparation  upon  informal 
proceedings  unless  the  complaint  is  filed,  or  the  rate  complained  of 
is  reduced  within  six  months  after  the  traffic  moved  that  rule  is 
only  an  expression  of  the  administrative  discretion  of  the  Ccnnmis- 
sion  and  is  confined  to  informal  matters.  It  does  not  in  any  way 
modify  the  ruling  heretofore  made  that  an  informal  complaint  show- 
ing the  date  of  shipment,  its  weight,  and  the  rate  charged  and  col- 
lected, coupled  with  an  allegation  that  the  rate  assessed  was  unreason- 
able, is  a  sufficient  presentation  of  a  claim  to  come  within  the  pro- 
visions of  section  16  of  the  act  Mern/phis  Freight  Bureau  v.  8t.  L. 
8.  W.  Ry.  Co.,  18 1.  C.  C.  Eep.,  67. 

There  was  no  joint  through  rate  on  cotton  waste  from  Augusta  to 
Tonopah  when  this  shipment  moved,  nor  has  such  a  rate  since  been 
established.  The  shipment  moved  via  Sacramento,  Cal.,  Reno  and 
Mina,  Nev.,  and  over  this  route  the  lowest  combination  was  as  follows : 

Augusta,  Ga.,  to  Sacramento,  Cal $1.12) 

Sacramento  to  Reno,  Nev .  87 

Reno  to  Mina,  Nev 1. 10 

Blina  to  Tonopah,  Nev .  SO 

Through  rate 3. 69| 

This  rate  of  $8.69^  should  have  been  applied  and  charges  of  $890.50 
collected.  By  the  collection  of  $912.88  complainant  was  overcharged 
$21.88,  which  amount  should  be  promptly  refunded  by  defendants, 
with  interest,  without  the  requirement  of  order  of  the  Commission. 
While  the  petition  asked  reparation  to  basis  of  rate  of  $3.02,  at  the 
hearing  ccmiplainant  based  its  claim  on  a  combination  rate  of  $3.24, 
which  was  effective  as  follows: 

Angnsta  to  Sacramento,  Cal.,  effective  June  5,  1900 $1. 10 

Sacramento  to  Tonopah,  Nev.,  effective  Jan.  20, 1910 2.14 

Through  rate 8. 24 
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On  January  2, 1911,  the  $2.14  factor  was  reduced  to  $1.79,  making 
the  present  combination  $2.89.  In  Traffic  Bureau  y.  S.  P.  Co.,  19 
I.  C.  C.  Bep.,  259,  the  Commisdon  reduced  the  fourth  class  rate, 
Sacramento  to  Beno,  from  87  cents  to  51  cents,  and  the  present  rate 
beyond  Sacramento  is  apparently  a  readjustment  of  the  through  rate 
based  upon  that  reduction. 

Upon  consideration  of  the  entire  record,  we  are  not  of  opinion  that 
reparation  should  be  awarded  in  this  case.  Beparation  was  not 
awarded  in  connection  with  the  general  readjustment  of  class  rates 
ordered  in  the  Traffic  Bureau  case,  supra.  The  rate  beyond  Sacra- 
mento was  reduced  more  than  three  years  after  the  shipment  moved; 
and  we  are  not  satisfied  that  the  rate  when  charged  was  so  unreascm- 
able  that  complainant  is  entitled  to  damages.  As  stated  in  Anadarko 
Cotton  OU  Co.  V.  A.,  T.  <&  S.  F.  Ry.  Co.,  20 1.  C.  C.  Eep.,  48,  there  is 
no  presumption  of  law  that  a  rate  condemned  as  unreasonable,  or 
reduced  by  a  carrier  on  its  own  motion,  has  been  unreasonable  for 
any  particular  period  in  the  past,  and  a  rate  reasonable  when  estab- 
lished may  in  course  of  time  become  unreasonable  by  virtue  of  changed 
circumstances  and  conditions.  Consequently  an  award  of  reparation 
by  no  means  necessarily  follows  the  reduction  of  a  rate,  whether  by 
the  voluntary  action  of  the  carriers  or  by  order  of  the  Commission. 
Upon  receipt  of  satisfactory  evidence  that  the  overcharge  above 
menticmed  has  been  refunded  to  complainant,  the  complaint  will  be 
dismissed. 
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No.  3053. 
IN  THE  MATTER  OF  RESTRICTED  RATES. 


Submitted  November  3, 1910.    Decided  February  U,  1911, 


1.  The  Gommifision  adheres  to  its  ruling  that  "a  tariff  providing  for  reduced  rates  on 

coal  used  for  steam  purpoees,  or  that  the  carrier  will  refund  part  of  the  regu- 
lar tariff  charges  on  presentation  of  evidence  that  the  coal  was  so  used,  is 
improper  and  unlawful — that  is  to  say,  that  the  carrier  has  no  right  to  attempt 
to  dictate  the  uses  to  which  commodities  transported  by  it  shall  be  put  in 
order  to  enjoy  a  transportation  rate." 

2.  It  also  adheres  to  its  ruling  that  '^a  carrier,  or  a  person  or  corporation  operating  a 

railroad  or  other  transportation  line  may  not,  as  a  shipper  over  the  lines  of 
another  carrier,  be  given  any  preference  in  the  application  of  tariff  rates  on 
interstate  shipments,  but  it  may  lawfully  and  properly  take  advantage  of  legal 
tariff  joint  rates  applying  to  a  convenient  junction  or  other  point  on  its  own 
line,  provided  such  shipments  are  consigned  through  to  such  point  from 
point  of  origin  and  are,  in  good  faith,  sent  to  such  billed  destination." 

3.  Carriers  ordered  to  cease  and  desist  from  maintaining  tariffs  which  contain  rates 

applicable  only  upon  sHipments  for  a  particular  consignee  or  when  the 
commodity  transported  is  for  a  particular  use,  or  rates  that  are  restricted  to 
the  use  of  certain  shippers  and  not  open  to  all  shippers  alike. 

John  H.  Marble  for  thd^Commission. 

Oeorge  8.  Patterson  for  Pennsylvania  Railroad  Company. 

William  Irvine  Gross  and  W.  A.  Parker  for  Baltimore  &  Ohio  Rail- 
road Company. 

W.  M.  Duncan  for  Wheeling  &  Lake  Erie  Railroad  Company. 

R,  W.  Davis  and  Samuel  M.  Havens  for  Buffalo,  Rochester  & 
Pittsburg  Railway  Company. 

(7.  B.  Heiserman  and  Jas.  P.  Orr  for  Pittsburg,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company, 

Ouy  WeUman  and  Harry  L  Miller  for  Buffalo  &  Susquehanna  Rail- 
way Company. 

Frederick  W.  Frost  for  Pittsburg,  Shawmut  &  Northern  Railroad 
Company. 

H.  A.  Taylor  for  Erie  Railroad  Company. 

Report  of  the  Cobimission. 

Clark,  Commissioner: 

In  tlie  territory  east  of  Illinois  and  north  of  the  Ohio  River  carriers 
quite  generally  have  foUowed  the  practice  of  filing  and  using  tariffs 
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which  named  rates  for  the  transportation  of  coal  when  for  raiht>ad 
use  lower  than  the  rates  applicable  to  the  transportation  of  com- 
mercial coal  between  the  same  points.  The  underlying  question 
has  been  before  the  Commission  in  various  forms  many  times  and 
this  proceeding  was  instituted  by  the  Commission  for  the  purpose  of 
considering  it  at  this  time  and  in  a  formal  way.  The  Pennsylvania 
Railroad  Company  and  the  Baltimore  &  Ohio  Railroad  Company 
were  made  defendants  to  this  proceeding,  but  numerous  other  rail- 
roads have  intervened;  so  that  most  of  the  coal-producing  railroads  in 
the  east  are  parties,  as  well  as  some  railroads  which  do  not  originate 
their  own  fuel  supply. 

The  tariffs  referred  to  vary  greatly  in  their  definition  or  descrip- 
tion of  the  transportation  covered  thereby.  Sometimes  it  is  pro- 
vided that  the  rate  will  apply  to  coal  when  consigned  to  a  particular 
junction  point  to  a  named  railroad  company;  sometimes  when  for 
use  upon  the  locomotives  of  a  named  railroad;  sometimes  when 
for  railroad  purposes.  The  question  for  consideration  therefore  is 
whether  or  not  a  railroad  may  grant  rates  appUcable  to  the  transporta- 
tion of  property  consigned  to  a  railroad  company,  or  for  railroad  use, 
different  from  the  rates  contemporaneously  appUed  to  the  trans- 
portation of  the  same  commodity  between  the  same  points  when 
consigned  to  or  for  the  use  of  others  than  railroad  companies. 

In  February  and  November,  1908,  the  Commission  issued  the  fol- 
lowing conference  rulings: 

A  tariff  providing  for  reduced  rates  on  coal  used  for  steam  purposes,  or  that  the 
carrier  will  refund  part  of  the  regular  tariff  charges  on  presentation  of  evidence  that 
the  coal  was  so  used,  is  improper  and  imlawful — that  is  to  say,  that  the  carrier  has  no 
right  to  attempt  to  dictate  the  uses  to  which  commodities  transported  by  it  shall  be 
put  in  order  to  enjoy  a  transportation  rate. — Rule  S4j   Cor^erence  RtUings  Bulletin 

No.  4. 

A  carrier,  or  a  person  or  corporation  operating  a  railroad  or  other  transportation  line, 
may  not,  as  a  shipper  over  the  lines  of  another  carrier,  be  given  any  preference  in  the 
application  of  tariff  rates  on  interstate  shipments,  but  it  may  lawfully  and  properly 
take  advantage  of  legal  tariff  joint  rates  applying  to  a  convenient  junction  or  other 
point  on  its  own  line,  provided  such  shipments  are  consigned  through  to  such  point 
from  point  of  origin  and  are,  in  good  faith,  sent  to  such  billed  destination. — Rule  ttS, 
Cof^erence  Rulings  Bulletin  No,  4* 

We  now  have  for  consideration  the  soundness  of  those  conclusions. 

As  indicating  the  different  phases  of  this  question  that  have  come 
to  us  it  may  be  instructive  to  note  that  we  have  upon  requests  for 
rulings  at  different  times  held  that  a  tariff  which  limited  the  applica- 
tion of  the  rates  shown  therein  to  shipments  handled  by  steam  power, 
thus  excluding  shipments  handled  by  electric  power,  was  imlawful; 
that  where  stock  in  one  railway  company  is  owned  by  another 
railway  company,  but  both  maintain  separate  organizations  and 
report  separately  to  the  Commission,  they  may  not  lawfully  carry 
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freiight  free  for  each  other;  that  a  passenger  fare  tariflf  offering 
season  excursion  fares  for  schools  and  different  fares  between  the 
same  points  for  societies  was  discriminatory;  that  property  for  use 
in  eating  houses  maintained  by  carriers  for  passengers  and  employees 
may  properly  be  regarded  as  necessary  and  intended  for  the  use  of 
such  carriers  in  the  conduct  of  their  business,  but  that  persons  and 
commodities  transported  for  use  in  serving  others  than  passengers 
and  employees  of  the  carriers  may  not  lawfully  be  carried  except 
under  regular  tariff  rates;  that  a  carrier  may  not  lawfully  transport 
free  or  at  reduced  rates  materials  for  building  or  repairs  on  a  refriger- 
ation plant  built  under  contract  with  the  carrier,  but  which  also 
engages  in  commercial  ice  business;  that  the  Commission  would  not 
give  its  sanction  to  an  arrangement  for  lease  by  an  interstate  carrier 
of  trackage  rights  over  a  short  connecting  line  to  a  quarry  for  the 
purpose  of  hauling  from  that  quarry  with  its  own  crews  and  equipment 
ballast  for  use  on  its  line,  the  arrangement  being  regarded  as  a  mere 
device  to  evade  the  payment  of  lawful  rates,  which  would  necessarily 
result  in  unjust  discrimination  against  other  stone  quarries  on  the 
line  of  the  lessor  road;  that  it  is  unjustly  discriminatory  against 
dealers  on  its  line  for  an  interstate  carrier  to  operate  a  commissary 
car  from  which  it  furnishes  and  sells  to  its  employees  household 
supplies,  wearing  apparel,  etc. 

Apparently  defendants  do  not  contend  that  under  the  act  to  r^u- 
late  commerce  a  railroad  company  as  a  shipper  over  the  line  of 
another  railroad  may  claim  or  be  accorded  any  preferential  rates. 
They  argue  that  the  system  of  special  fuel  rates  was  adopted  for  the 
purpose  of  making  the  freight  charges  to  the  jimction  point  specific 
and  pubUc,  thereby  putting  coal  operators  on  an  equality  with  each 
other  in  bidding  upon  fuel  contracts. 

It  is  stated  that  it  frequently  happens  that  where  the  joint  rate  is 
the  same  from  the  mines  in  a  given  group  the  divisions  of  that  rate 
between  the  carriers  are  different,  depending  upon  which  mine  the 
shipment  moves  from,  and  that  imder  a  division  of  rates  on  a  mileage 
prorate  basis  the  division  of  the  consuming  road  is  greater  on  ship- 
ments from  the  nearest  mine  than  on  shipments  from  the  more  dis- 
tant mines.  Coal  is  generally  bought  by  the  consuming  road  f .  o.  b. 
the  mine  and,  the  quaUty  of  the  coal  being  the  same,  obviously  that 
railroad  would  pay  more  for  coal  at  the  mine  from  which  its  division 
of  the  rate  would  be  greatest,  its  haul  in  either  case  being  the  same. 
This,  it  is  argued,  would  give  the  near-by  mine  an  advantage  over  more 
distant  mines  in  the  same  group,  while  the  price  obtainable  for  com- 
mercial coal  in  the  same  market  would  be  identical.  It  is  stated  that 
since  the  operators  of  these  mines  do  not  necessarily  know  the  exact 
divisions  of  the  joint  rates  they  would  not  be  on  a  parity  with  each 

other  in  seeking  fuel  contracts. 
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It  is  also  ai^ed  that  producers  upon  different  lines  of  railroad  often 
cimipete  through  the  same  junction  point  or  points  for  the  coal  sup- 
ply of  a  given  railroad,  and  that  inasmuch  as  divisions  of  joint  rates 
are  questions  of  barter  between  the  carriers  it  is  evident  that  even 
thou^  the  rates  from  points  of  production  to  the  coaling  station  upcm 
a  consuming  road  were  the  same,  the  divisions  might  be  different  and 
the  cost  of  transportation  to  the  consuming  road  differ.  It  is  stated 
that  in  order  that  the  operators  in  the  different  fields  might  know  as 
to  the  relation  of  rates  from  those  fields  the  system  of  special  fuel 
rates  to  the  jimction  points  was  adopted.  Defendants'  witnesses 
testify  that  coal  operators  prefer  a  continuance  of  the  present  method 
of  publishing  these  rates,  but  no  operators  appeared  at  the  hearing  to 
testify. 

It  is  said  that  before  the  establishment  of  the  present  system  of 
tariffs  manipulations  of  various  kinds  imder  the  o(d  method  of  con- 
structing rates  had  prevented  the  maintenance  of  the  integrity  of  the 
rates.  That,  however,  was  at  a  time  when  '^  manipulations  of 
viuious  kinds"  were  epidemic  and  general. 

Ordinarily  the  divisions  of  joint  rates  are  not  published  and  are 
subject  to  change  by  mutual  agreement  of  the  carriers.  It  is  there- 
fore suggested  that  a  railroad  might  purchase  its  coal  upon  the  under- 
standing that  it  would  make  a  certain  division  with  the  originating 
line  different  from  that  in  effect  at  the  time  of  the  pmt^hase,  and  that 
divisions  might  be  altered  for  the  purpose  of  varying  the  rate  which  the 
consmning  road  pays  for  transportation  to  the  jimction  point. 

The  ingenuity  of  lawmakers  has  never  yet  produced  a  statute  tiiat 
was  immime  from  evasion  or  violation,  and  we  are  not  disposed  to 
give  too  much  weight  to  su^estions  of  possibilities  of  unlawful  acts. 
The  law  requires  publication,  observance,  and  maintenance  of  definite 
transportation  charges.  A  joint  rate  is  published  as  an  entirety. 
The  divisions  of  that  rate  are  subjects  of  agreement  between  the 
parties  thereto,  but  each  of  them  is  bound  by  law  to  collect  and 
retain  neither  more  nor  less  nor  different  compensation  than  its 
established  division  of  that  rate.  If  a  carrier's  officers  are  disposed 
to  violate  the  law  under  one  method  of  publishing  rates,  it  may  be 
assumed  that  the  same  disposition  would  be  present  under  another 
method  of  pubUcation. 

It  is  stated  that  there  is  a  competitive  factor  in  the  handling  of 
railroad  fuel  coal  which  is  not  common  to  commercial  coal,  growing 
out  of  the  fact  that  a  railroad  can  receive  coal  intended  for  use  upon 
its  line  at  points  widely  separated.  The  Pere  Marquette  road  is 
cited  as  an  illustration.  This  road  extends  from  Toledo,  Ohio,  where 
it  connects  with  various  coal-carrying  roads  from  the  Ohio,  the 
Pennsylvania,  and  the  West  Virginia  fields  to  Chicago,  111.,  in  the 
vicinity  of  which  it  connects  with  various  lines  serving  the  coal  fields 
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of  Indiana  and  Illinois.  It  receives  a  considerable  part  of  its  coal 
supply  at  Toledo,  and  a  portion  of  it  from  the  Illinois  and  Indiana 
fields  at  its  west-end  junctions.  It  also  draws  a  portion  of  its  supply 
from  mines  in  Michigan.  It  is  therefore  said  that  these  coals  from 
these  different  localities  compete  for  railroad  use  upon  the  lines  of 
the  Fere  Marquette,  while  they  do  not  compete  in  commercial  use; 
that  is,  that  the  coal  from  Illinois  and  Indiima  does  not,  for  commer- 
dal  purposes,  enter  Toledo  and  does  not  there  come  into  competition 
with  the  Ohio  and  Pennsylvania  coals,  but  that  they  do  compete  for 
use  by  that  road  at  a  point  on  the  Pere  Marquette  midway  between 
Chicago  and  Toledo.  Obviously,  coal  from  Chicago  wotild.not  be 
brought  to  Toledo  for  commercial  pturposes,  and  it  is  equally  obvious 
that  it  would  not  be  hauled  to  Toledo  for  railroad  purposes  either* 
If  the  coal  from  Toledo  and  the  coal  from  Chicago  compete  with  each 
other  for  railroad  ptirposes  at  a  point  midway  between  Chicago  and 
Toledo  they  might  in  a  relatively  same  degree  compete  with  eadi 
other  at  the  same  point  for  commercial  purposes.  | 

On  the  practical  side  of  this  question  it  is  seen  that  great  quantities 
of  coal  are  consumed  by  railroads.  Some  of  the  interveners  assert 
that  threo-fourths  of  the  product  upon  their  lines  is  consumed  by 
railroads,  and  with  all  coal-producing  railroads  this  traffic  is  lai^e  in 
volume.  It  is  sai4  that  the  chief  advantage  of  the  present  system 
is  that  the  rates  on  this  enormous  traffic  are  published  and  known  to 
everybody,  that  all  interested  understand  the  exact  transportation 
cost,  that  the  foundation  of  the  act  to  regulate  commerce  is  that  all 
rates  shall  be  published  and  observed,  and  that  it  is  desirable  if 
possible  to  apply  this  idea  to  the  transportation  of  railroad  fuel.       > 

Some  of  the  interveners  represent  that  the  cost  of  their  fuel  would 
be  increased  if  the  present  rates  are  not  continued.  Thp  Erie  Rail- 
road furnishes  an  estimate  showing  that  the  cost  of  its  coal  would  be 
greatly  increased  if  it  were  obliged  to  obtain  its  supply  upon  the  old 
system  of  divisions.  This  point  is  of  no  importance  because  taken 
at  its  full  value  it  is  but  a  question  of  division  between  the  carriers  of 
the  total  sum  paid  by  the  pubUc.  If  the  consuming  road  pays  more, 
the  producing  road  receives  more.  And,  aside  from  all  this,  as  will 
be  pointed  out,  there  is  a  lawful  and  simple  method  available  under 
which  the  same  results  can  be  attained  for  the  consumiog  roads,  for 
the  producing  roads,  and  for  the  coal  operators  as  are  now  reached. 

It  is  stated  that  the  purpose  has  been  to  make  these  special  raUr- 
road  fuel  rates  approximate  the  divisions  which  would  be  received 
out  of  joint  rates  if  actually  observed.  Presumably,  the  producing 
roads  have  not  established  rates  which  yield  them  much  less  than 
they  would  obtain  under  the  other  system  and  the  consuming  road 
would  hardly  consent  to  the  payment  of  rates  substantially  greater 
than  under  the  divisions  of  joint  rates. 
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.  As  a  practical  objection  to  the  present  system  it  is  uiged  that  it 
might  open  the  door  to  fraud,  that  under  these  tariffs  the  coal  is 
entitled  to  the  raihx>ad  fuel  rate  only  when  actually  consumed  by 
the  railroad,  and  that  if  coal  transported  under  these  rates  was  lat^ 
put  to  commercial  uses  it  would  have  borne  a  different  and  unlawfully 
discriminating  rate  from  that  borne  by  other  commercial  coaL  This 
suggestion  is  not  of  great  weight  inasmuch  as  such  deception  if  prac- 
ticed could  be  exposed  and  would  invite  the  penalties  provided  in  the 
act.  It  is  suggested  that  the  present  system  of  rates  unjustly  dis- 
criminates  between  different  consumers.  Ordinarily  the  railroad  does 
not  compete  with  a  private  consumer  of  coal  but  it  may  happen 
that  the  railroad  is  a  manufacturer  in  competition  with  private 
enterprises  and  in  that  event  its  fuel  so  used  would  have  borne  a 
different  rate  from  that  used  by  the  private  factory. 
'  It  appears  that  these  special  fuel  rates  have  been  confined  to  coal 
used  by  steam  railroads  and  this  is  stated  to  be  an  unjust  discrimina- 
tion against  electric  railroads  which  are  rapidly  coming  into  general 
use  and  into  competition  with  the  steam  railroads.  In  some  instances 
joint  through  rates  and  fares  are  in  effect  between  steam  and  electric 
roads.  It  is  difficult  to  see  how  unjust  discrimination  can  be  avoided 
if  the  coal-producing  road  gives  a  special  fuel  rate  to  another  steam 
railroad  and  refuses  to  accord  the  same  rate  to  an  electric  railroad  that 
is  in  direct  competition  with  the  consuming  steam  railroad.  The 
general  impression  presented  in  this  proceeding  seemed  to  be  that 
no  distinction  could  be  made  between  steam  railroad  companies 
receiving  coal  from  the  same  field  at  the  same  junction  point,  and 
that  if  any  steam-railroad  uses  justified  the  special  rates  all  steam- 
railroad  uses  might  be  embraced  therein. 

The  objections  from  a  practical  standpoint  to  d^arting  from  the 
present  system  do  not  present  any  grave  problems  or  any  difficulties 
that  can  not  easily  be  overcome.  A  carrier  has  an  unquestioned 
right  to  haul  its  own  property  on  its  own  rails  at  will.  A  joint  rate 
between  the  producing  road  and  the  consuming  road  applying  to  a 
given  point  on  the  line  of  the  consuming  road,  and  out  of  which  the 
producing  road  gets  a  division  that  is  the  same  as  its  present  special 
fuel  rate,  would  yield  the  same  results  that  are  yielded  by  the  present 
system.  It  is  not  an  uncommon  thing  for  carriers  to  file  tariffs  which 
show  upon  their  face  the  divisions  of  the  rates  named  therein,  and  if 
fuel  coal  were  transported  under  a  joint  rate  and  the  tariff  showed 
the  division  of  the  rate  there  would  be  just  as  much  publicity  and 
general  knowledge  as  to  the  charges  of  ^e  producing  road  as  there 
is  under  the  special  rate  tariffs.  The  consuming  road  having  hauled 
the  coal  to  the  point  to  which  the  joint  rate  applies  can  distribute  it 
to  its  fuel  stations  via  its  own  lines  at  will. 
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It  is  therefore  apparent  that  as  a  practical  matter  there  is  no  diffi- 
culty about  bringing  this  sjrstem  within  the  limits  of  the  Commission's 
expressed  opinions  hereinbefore  referred  to.  It  is  said  that  these 
special  railroad  fuel  rates  when  published  are  subject  to  review  by  the 
Commission  to  the  same  extent  as  other  rates,  that  if  discrimina- 
tion is  found  therein  it  can  be  removed  and  that  if  the  rate  is  exces- 
sive it  can  be  reduced.  The  same  statement  applies  with  equal  force 
to  a  joint  rate  under  agreed  divisions  whether  such  divisions  are  pub- 
lished or  not.  The  Commission  can  always  require  the  filing  of  the 
divisions,  and  a  joint  rate  under  agreed  divisions  definitely  fixes  the 
lawful  earnings  of  the  parties  to  that  rate. 

The  more  important  question  here,  however,  is  whether  or  not  the 
special  tariffs  in  question  are  lawful  and  whether  or  not  they  violate 
any  of  the  provisions  of  the  act  to  regulate  commerce. 

In  OapUal  City  Oas  Go.  v.  G.  Vt.  Ry.  Go.,  11  I.  C.  C.  Rep.,  104, 
the  Commission  held  that  the  maintenance  of  a  rate  on  coal  when 
intended  for  ''railroad  supply,"  and  maintenance  at  the  same  time  of 
a  higher  rate  between  the  same  points  on  coal  used  for  other  purposes, 
constituted  unlawful  discrimination;  citing  WigJU  v.  U.  8.,  167  U.  S., 
612,  and  Interstate  Gommerce  Gommission  v.  A.  M.  R.  R.  Go.,  168  U.  S., 
144. 

In  In  the  Matter  of  Gontracts  of  Express  Gompanies  for  Free  Huns- 
portation  of  their  Men  and  Materials  over  Railroads,  16  I.  C.  C.  Rep., 
246,  the  Commission  held  that  a  railroad  company  may  lawfully 
transport  men  and  supplies  of  an  express  company  without  reference 
to  any  tariffs  when  they  are  employed  or  used  in  the  business  of  the 
express  company  upon  the  line  of  that  railway,  but  that  the  railroad 
company  may  not  lawfully  transport  men  and  supplies  of  the  express 
company  when  they  are  employed  or  used  in  the  business  of  the 
express  company  at  points  not  on  the  line  of  that  railroad.  It  was 
there  said : 

These  contract  provisions  as  applied  to  such  o£f-the-line  business  are  in  violation  d 
the  statute  because  the  carrier  is  transporting  these  men  and  supplies  without  the  pub- 
lication of  a  tariff  and  at  a  rate  different  from  that  provided  for  the  general  public.  Any 
contract  in  effect  even  if  valid  when  entered  into  must  become  invalid  under  the  act 
to  regulate  commerce; 

citing  /.  G.  G.  v.  G.  A  0.  Ry.  Go.,  200  U.  S.,  361. 

In  Hkchman  Goal  dk  Coke  Co.  v.  B.  dk  0.  R.  R.  Co.,  16  I.  C.  C. 
Rep.,  612,  the  Commission  held  that  there  was  no  warrant  in  the 
common  law  for  the  theory  that  a  carrier  as  a  shipper  over  the 
lines  of  another  carrier  may  enjoy  or  be  given  a  preferred  status; 
that  there  is  no  intimation  in  the  act  to  regulate  commerce  that  a 
carriw  as  a  shipper  has  or  may  be  given  a  status  different  from  or 
more  advantageous  than  that  given  to  all  other  shippers,  and  that 
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the  practice  between  carriers  of  according  to  each  other  preferential 
rates  can  not  be  upheld  without  removing  the  comer  stone  of  the  act 
which  seeks  to  abolish  undue  preference  and  unjust  discrimination. 
In  this  case  it  appeared  that  the  defendant  the  Baltimore  &  Ohio 
Railroad  Company  had  rates  on  coal  from  the  Moundsville  district  to 
Cleveland  of  $1  per  ton  when  for  commercial  purposes;  98  cents 
per  ton  when  for  vessel  fuel;  88  cents  per  ton  when  for  fuel  cargo; 
and  from  Bellaire,  Ohio^  directly  across  the  Ohio  River  from  the 
Moundsville  district^  65  cents  per  ton  when  for  railroad  purposes. 
In  that  case  the  complaint  came  from  a  coal  company,  and  it 
appeared  that  it  was  charged  $1.25  per  ton  on  its  shipments  to 
Toledo,  while  coal  from  the  same  and  other  Histricts  was  carried  to 
Toledo  for  97.5  cents  per  ton  for  use  of  steam  railroads. 

Section  2  of  the  act  prohibits  receiving  directly  or  indirectly  by 
any  device  whatsoever  a  greater  or  less  compensation  for  transpor- 
tation for  one  person  than  for  another  person  for  ''a  like  and  con- 
temporaneous service  in  the  transportation  of  a  like  kind  of  traffic 
under  substantially  similar  circumstances  and  conditions."  The 
courts  have  repeatedly  held  that  the  words  ^'substantially  sindlar 
circumstances  and  conditions"  relate  solely  to  questions  of  trans- 
portation or  haulage.  In  Wight  v.  U.  8,,  167  U.  S.,  612,  where  a 
railroad  imdertook  to  differentiate  its  service  for  two  shippers  upon 
the  strength  of  differing  conditions  at  the  shippers'  respective  ware- 
houses, the  Supreme  Court  held  that  the  circumstances  and  condi- 
tions referred  to  in  section  2  of  the  act  are  those  only  which  affect 
the  transportation,  and  said: 

It  was  the  purpose  of  the  section  to  enforce  equality  between  shippers,  and  it 
prohibits  any  rebate  or  other  device  by  which  two  shippers,  shipping  over  the  same 
line,  the  same  distance,  under  the  same  circumstances  of  carriage,  are  compelled  to 
pay  different  prices  therefor. 

In  Pennsylvania  R.  R.  Co.  v.  Intematwn(d  Coal  Minmg  Co.,  173 
Fed.,  1,  the  coxxri  affirmed  the  judgment  of  the  lower  court  awarding 
damages  because  the  plaintiff  had  been  charged  a  higher  rate  on 
so-called  ''free  coal"  than  others  had  been  chai^d  on  so-called 
"contract  coal."    The  court  said: 

The  law  having  in  view  the  carriage  of  freight  and  equal  rates  to  all,  it  is  clear  to 
us  that  the  w(vds  '' substantially  similar  circumstances  and  conditions,"  as  used  in 
this  subsection  (section  2  of  the  act),  are  those  which  affect  transportation,  and  not 
those  which  involve  personal  conditions  or  contractual  relations  between  one  par- 
ticular shipper  and  the  carrier,  but  are  such  things  only  as  are  circumstances  of 
cazriage  generally.    »    ♦    * 

In  this  case  the  railroad  charged  to  one  shipper  a  rate  of  haulage,  and  the  coal  of  the 
other  shipper  being  hauled  from  the  same  initial  locality  to  the  same  terminal  point, 
the  haulage  was  identical,  and  therefore  the  freight  should  be  the  same. 

In  MUchea  Coal  db  CoJce  Co.  v.  P.  R.  R.  Co.,  181  Fed.,  403,  plamtifl 
was  awarded  judgment  because  of  imlawful  discrimination  against 
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it  and  iii  favor  of  other  shippers,  the  discrimination  being  in  allow- 
ances given  to  other  shippers  ostensibly  for  the  use  of  their  tracks. 
It  was  there  held  that  the  words  *' contemporaneous  service"  as 
used  in  section  2  of  the  act  cover  the  time  during  which  the  dis- 
criminatory rates  or  practices  remain  in  force.  On  this  point  the 
court  said: 

In  my  opinion  the  well-known  evil  aimed  at  in  section  2  requires  the  court  to  hold 
that  the  implied  term  in  the  comparison  is  the  offending  rates,  making  the  word  to 
mean,  *'at  the  same  time  with  the  offending  rates/'  and  that,  as  long  as  these  rates 
remain  in  force,  the  services  rendered  to  a  complaining  and  to  a  favored  shipper  are 
"contemporaneous"  within  the  meaning  of  the  statute. 

It  is  suggested  that  th^se  special  fuel  rates  are  analogous  to  export 
and  import  rates,  and  the  Pittsburg  Plate  Glass  case,  13  I.  C.  C.  Rep., 
87,  and  the  Import  Rate  ca^e,  162  U.  S.,  197,  are  cited  in  that  con- 
nection. We  are  not  prepared  to  admit  that  analogy,  but  even  if 
it  does  exist  the  export  and  import  rates  are  open  and  available 
alike  for  all  shippers,  while  the  rates  here  considered  are  restricted 
in  their  use  to  certain  shippers  or  are  conditioned  upon  the  commodi- 
ties being  put  to  a  certain  use.  In  the  Import  Rate  case,  supra,  the 
sole  question  was  whether  or  not  carriers  subject  to  the  jurisdiction 
of  our  act  might  charge  less  for  transporting  import  traffic  than  on  the 
same  commodity  transported  between  the  same  points  when  it  was 
not  imported.  The  Pittsburg  Plate  Glass  case,  supra,  presented  the 
same  issue  and  was  dismissed  without  prejudice  on  the  strength  of 
the  decision  of  the  Supreme  Court  in  the  Import  Rate  case,  supra. 

It  is  urged  that  the  conditions  under  which  this  coal  for  rail-  * 
way  fuel  purposes  is  transported  are  different  from  those  which 
surround  the  transportation  of  commercial  coal.  The  distinction 
pointed  out,  however,  goes  only  to  the  difference  between  hauling 
this  railway  fuel  coal  to  the  jimction  point  and  there  turning  it 
over  to  the  connecting  line,  and  hauling  commercial  coal  to  that 
same  jimction  point  and  making  deUvery  to  commercial  consignees. 
We  have  never  held  that  the  local  rate  to  the  junction  point  must 
be  paid  on  shipments  that  are  going  beyond  that  point.  What  we 
have  said  is  that  the  local  rate  to  the  junction  point  shall  be  the 
same  for  all  shippers  to  that  point,  and  that  the  through  charge  on 
shipments  going  beyond  the  junction  point  shall  be  aUke  for  all 
shippers  to  the  same  destination.  Defendants'  witnesses  testified 
that  the  service  rendered  on  the  fuel  coal  that  goes  beyond  the 
junction  point  is  the  same  as  that  rendered  on  the  conmiercial  ship- 
ments that  go  beyond  the  junction  point.  One  intervener  sug- 
gests that  the  average  point  of  consumption  may  call  for  practically 
the  same  service. 

There  can  be  no  substantial  difference  in  the  conditions  of  trans- 
portation of  tills  railway-fuel  coal  from  a  point  on  the  producing  line 
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to  a  point  on  the  consuming  line  as  compared  with  the  transporta- 
tion of  commercial  coal  between  those  same  points.  There  may  be 
slight  differences  in  the  terminal  service  required  at  destination,  but 
that  is  true  as  to  all  shipments  to  any  point  of  importance.  It 
requires  more  and  somewhat  more  expensive  service  to  deliver  one 
shipment  than  to  deliver  another,  but  that  difference  is  not  at  all 
recognized  in  the  rates,  which  are  the  same.  The  difference  in  trans- 
portation conditions  must  be  substantial  in  order  to  remove  the 
application  of  section  2  of  the  act.  If  a  lower  rate  upon  railway  fuel 
coal  is  warranted  because  the  railroad  has  facilities  for  receiving  coal 
which  make  the  cost  of  the  service  less,  any  shipper  who  provided 
like  facilities  must  be  entitled  to  the  same  rate  accorded  the  railway. 
Obviously  we  should  not  permit  a  lower  rate  to  a  large  shipper  who 
has  provided  facilities  for  the  prompt  unloading  of  his  traffic  than  is 
at  the  same  time  accorded  to  his  smaller  competitor  who  is  not  able 
to  provide  and  who  does  not  need  such  facilities.  If  that  were  done 
and  it  were  finally  held  that  it  did  not  constitute  violation  of  section 
2  of  the  act,  it  would  constitute  clearly  imjust  discrimination  in 
violation  of  section  3  of  the  act. 

One  intervening  carrier  finds  justification  for  the  special  tariffs  by 
saying:  ''Railroad  fuel  is  consigned  to  a  carrier  having  transporta- 
tion facilities  of  its  own.  This  element  is  lacking  in  commercial  coal 
whether  consigned  to  an  industry  or  to  an  interurban  company."  It 
is  a  matter  of  common  knowledge  that  interurban  electric  railways 
frequently  haul  materials  and  supplies  for  their  own  use  and  that 
in  many  instances  they  engage  in  hauling  freight  for  shippers.  It 
might  easily  be  that  a  large  shipper  might  have  or  provide  himself 
with  "transportation  facilities  of  his  own."  Would  that  fact  entitle 
him  to  special  and  preferential  rates  at  the  hands  of  carriers  that 
are  amenable  to  the  act  to  regulate  commerce  ? 

This  intervener  also  says:  ''Nor  can  the  transportation  service 
performed  by  an  interurban  electric  line  be  treated  similarly  to  that 
performed  by  a  steam  railroad  because  there  is  a  well-defined  dis- 
tinction between  a  steam  railroad  and  an  interurban  railroad  (the 
latter  usually  being  classed  as  a  street  railway)  based  upon  the  char- 
acter of  the  service  rendered,  justifying  a  distinction  between  their 
respective  corporate  powers  and  duties."  We  can  not  concede  that 
a  carrier  may  base  its  charges  for  transportation  upon  a  consideration 
of  the  respective  corporate  powers  and  duties  of  consignees. 

Defendants  say  that  electric  roads  should  not  be  accorded  the  same 
rates  as  the  steam  roads  because  ''they  do  not  carry  coal  either  as 
common  carriers  or  otherwise."  If  there  be  a  steam  railroad  and  a 
competing  electric  railway  from  Toledo,  Ohio,  to  Grand  Rapids, 
Mich.,  and  the  one  has  a  coaling  station  and  the  other  a  power  house 
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at  Jackson,  Mich.,  and  the  Wheeling  &  Lake  Erie  Railroad  provides 
in  its  tariffs  that  it  will  haul  coal  from  Wheeling,  W.  Va.,  to  Toledo 
for  the  steam  railroad  to  use  at  Jackson  at  a  certain  rate,  and  that 
it  will  not  accord  the  same  rate  to  the  electric  railway,  it  thereby 
creates  not  only  the  imjust  discrimination  forbidden  by  section  2  of 
the  act  but  also  the  undue  and  imreasonable  preference  that  is  for- 
bidden by  section  3  of  the  act. 

It  appears  that  about  5  per  cent  of  the  fuel  coal  is  used  at  the 
junction  points  and  to  that  extent  the  service  is  substantially  the 
same  as  on  local  commercial  coal  to  that  junction  point,  although 
the  rate  is  materially  lower  on  the  fuel  coal. 

It  is  argued  that  the  railway  fuel  rate  is  in  effect  a  proportional 
rate  up  to  the  junction  point.  It  is  not,  however,  tendered  as  a 
proportional  rate  appUcable  on  business  going  beyond.  A  propor- 
tional rate  like  any  other  rate  should  be  open  to  all  shippers.  These 
special  tariffs  offer  transportation  between  named  points  in  the  same 
manner  that  transportation  is  offered  to  shippers  under  regular  tariffs, 
the  only  difference  being  the  restriction  as  to  the  consignees  and  as 
to  the  uses  of  the  commodity. 

Defendants  say  that  'Hhe  naming  of  those  consumers  describes  a 
kind  of  traffic,  the  naming  of  the  consumer  connoting  a  movement  of 
the  coal  after  the  termination  of  the  rate  that  completely  differen- 
tiates the  traffic. "  Again  we  ask.  Is  the  shipper  who  is  prepared  to 
give  his  shipments  further  movement  with  his  own  facihties  entitled 
to  lower  rates  than  the  shipper  who  is  not  so  prepared  ? 

The  case  of  Worthingtonf  Receiver  of  Wheeling  &  Lake  Erie  Bailr 
road,  V.  R.  R.  Com.  of  Ohio,  cited  by  defendants,  does  not  seem  to  have 
any  real  bearing  here,  as  in  that  proceeding  the  question  was  whether 
or  not  the  traffic  was  interstate.  The  special  rate  on  lake  cargo  coal 
was  cited  as  evidence  of  the  interstate  character  of  the  ttaffic. 

The  decision  of  the  Indiana  commission  in  an  inquiry  sinxilar  to 
this  one  was  made  under  a  statute  different  from  ours,  and  great 
weight  was  given  to  the  interests  of  Indiana  mines  and  citizens  as 
compared  with  competitors  in  adjoining  coal-producing  states. 

It  is  said  that  the  consuming  carriers  furnish  a  laige  part  of  the 
equipment  in  which  the  fuel  coal  is  loaded;  that  the  producing  car- 
rier pays  only  the  per  diem  charge  on  that  equipment,  and  that  this 
fact  justifies  the  difference  in  the  rates.  Would  it  be  held  that  the 
shipper  who  furnishes  at  a  low  rental  cars  in  which  to  move  his  ship- 
ments may  have  special  and  preferential  rates  upon  his  shipments? 
Must  not  the  carrier  that  accepts  or  arranges  for  the  use  of  equipment 
not  owned  by  it  use  that  equipment  in  such  way  as  to  avoid  imjust 
discrimination,  just  as  it  must  use  its  own  equipment  in  a  nondis- 
criminatory way  ? 
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Obviously  if  a  carrier  as  a  shipper  over  the  lines  of  another  railway 
may  be  accorded  preferential  rates  on  its  fuel  the  same  rule  must 
extend  to  all  other  supplies  purchased  and  shipped  by  railroads.  As 
an  example  of  how  this  would  probably  work  out  we  will  assume  a 
railroad  at  Chicago  that  desires  to  purchase  for  its  own  use  a  large 
quantity  of  lumber.  It  may  secure  that  lumber  from  Oregon  or 
Washington  or  from  the  yellow-pine  fields  of  the  south.  The  com- 
mercial rates  on  lumber  from  these  widely  separated  and  important 
fields  to  Chicago  are  adjusted  with  regard  to  competition  between 
points  of  production,  between  carriers,  and  between  markets.  If  the 
railroad  is  required  to  pay  the  same  rate  that  any  other  shipper  would 
pay  it  is  not  able  to  create  any  unjust  discrimination.  If,  however, 
it  may  have  special  rates  on  its  lumber  because  it  is  a  railroad,  it,  like 
any  other  shipper,  would  use  the  fact  that  it  had  a  large  tonnage  to 
move  as  a  leverage  with  which  to  secure  the  most  favorable  rates  pos- 
sible. It  would  then  become  a  question  of  arrangement  between  it 
and  other  railroads  as  to  which  would  give  it  the  most  advantageous 
rate,  and  the  bargain  which  it  was  so  able  to  drive  would  determine 
whether  it  would  buy  the  lumber  in  the  northwest,  in  the  southwest, 
or  in  the  southeast.  Its  favored  rates  would  create  unjust  discrimi- 
nation between  localities  and  between  persons  having  lumber  for  sale. 

There  are  few  commodities  that  are  not  purchased  and  used  directly 
or  indirectly  by  railroads,  and  if  a  railroad  were  accorded  special  or 
favored  rates  as  compared  with  other  shippers  discriminations  such  as 
that  cited  would  be  injected  into  almost  every  field  of  commerce  and 
nearly  every  locality  of  production  or  manufacture. 

The  tariffs  which  contain  rates  appUcable  only  to  the  shipments  of 
certain  consignees  or  when  a  commodity  is  put  to  a  particular  use  and 
the  rates  which  are  so  restricted  to  the  use  of  certain  shippers  and  not 
open  to  all  shippers  aUke  are  in  violation  of  section  2  of  the  act,  and 
unjustly  discriminatory  in  violation  of  section  3  of  the  act,  and  there- 
fore unlawful. 

An  order  will  be  entered  requiring  defendants  and  interveners  to 
cease  and  desist  from  such  violations  of  the  statute. 

Peottty,  Commissioner,  dissenting: 

I  agree  that  the  rate  can  not  be  varied  according  to  the  use  to  which 
an  article  is  put;  that  a  rate  must  be  open  to  the  whole  public  and 
can  not  be  confined  by  its  terms  to  an  individual  or  a  class;  that  a 
railroad  can  not  be  accorded  a  lower  rate  simply  because  it  is  a  rail- 
road; but  I  think  that  the  movement  of  coal  for  railroad  fuel  supply 
80  differs  from  the  movement  of  coal  for  private  use  that  a  different 
system  of  rate  making  may  properly  be  applied  to  its  transportation. 

My  thought  will  be  best  understood  by  referring  to  the  system 
which  the  Commission  thinks  should  be  observed,  in  comparison  with 
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the  sysiem  now  in  force,  and  which  the  defendant  railways  desire  to 
continue. 

All  traffic  must  move  under  some  published  rate,  and  this  applies  to 
property  owned  by  a  railroad  when  moving  over  another  railroad. 
Or^arily,  a  railroad  does  not  consume  its  coal  at  the  jimction  point 
where  it  receives  it  from  its  connection,  but  hauls  it  to  some  other 
point  upon  its  line,  where  it  is  taken  from  the  cars  for  use  upon  its 
locomotives  or  for  other  consumption.  If  a  private  individual 
shipped  coal  from  the  mine  to  this  consuming  point,  the  rate  charged 
would  usually  be  a  joint  through  rate  materially  less  than  the  same 
rates  up  to  the  jimction  point  plus  the  local  rate  of  the  consuming 
road  to  the  point  of  consumption.  Now,  the  Commission  holds  that  a 
railroad  may  bill  its  coal  to  the  consuming  point  at  the  rate  which  a 
private  shipper  would  pay.  Since  the  joint  through  rate  is  usually  so 
divided  between  the  producing  road  and  the  consuming  road  that  the 
amount  received  out  of  it  by  the  producing  road  is  less  than  the  local 
rate  from  the  mine  up  to  the  junction  point  it  results  that  by  this 
process  the  consuming  road  obtains  its  freight  for  less  than  it  would 
had  the  traffic  been  billed  to  the  junction  point  and  received  by  it  at 
that  point.  Otherwise  stated,  the  rate  upon  which  this  coal  moves 
to  the  rails  of  the  consuming  road  is  the  division  of  the  producing 
road. 

To  this  system,  in  practical  operation,  the  defendants  ui^e  several 
objections: 

1.  The  railroad  generally  buys  its  fuel  f.  o.  b.  the  mine.  The  rate 
which  it  pays  from  the  mine  to  the  junction  point  is  the  division  of 
the  joint  rate.  That  division  is  a  matter  of  contract  between  the 
two  roads.  It  is  not  published  and  is  not,  therefore,  necessarily 
known.  It  may  be  changed  from  day  to  day  without  notice  to  any- 
one. Coal  operators  who  desire  to  sell  for  fuel  supply  complain  that 
under  this  system  they  do  not  know,  and  can  not  know,  what  the 
rate  is,  nor  whether  that  rate  will  be  maintained,  nor,  if  the  rate  is  an 
unfair  one,  can  they  apply  to  this  Commission  for  its  correction.  It 
is  further  urged  that  there  frequently  has  been  and  that  there  always 
will  be  more  or  less  manipulation  in  these  divisions,  with  the  result 
that  certain  mines  or  certain  lines  of  railway  will  be  preferred. 

The  answer  of  the  Commission  to  this  objection  is  that  it  may  re- 
quire from  the  carrier  a  statement  of  its  division.  We  may  undoubt- 
edly require  carriers  to  inform  us  of  their  divisions  and  to  state  from 
time  to  time  any  changes  in  those  divisions,  but  the  divisions  them- 
selves are  not  a  part  of  the  rate  which  carriers  are  required  to  pub- 
lish. If  they  were  published  there  is  no  requirement  which  will 
prevent  their  change  at  the  will  of  the  carrier.  This  Commission  has 
no  jurisdiction  to  fix  these  divisions  except  in  case  of  a  joint  rate 

20 1.  C.  C.  Rep. 


IN  THE  MATTER  OF  RESTRICTED  RATES. 


489 


established  by  it  where  the  carriers  have  failed  to  agree  between 
themselves  upon  the  division. 

It  seems  clear  to  me  that  under  the  system  which  the  Commission 
says  must  be  followed  the  actual  rate  upon  which  this  traffic  moves 
never  can  be  known ;  that  this  rate  may  be  changed  from  day  to  day, 
and  that  it  is  entirely  beyond  the  power  of  the  Commission  to  correct 
ity  if  wrong.  All  this  follows,  of  necessity,  from  the  fact  that  what* 
ever  the  theory  of  the  case  may  be,  in  actual  practice  the  rate  upon 
\diich  this  tri^c  moves  is  the  division  of  the  producing  carrier  up 
to  the  junction  point. 

2.  Assuming  that  there  were  any  method  by  which  this  division 
could  be  made  pubUc,  by  which  its  observance  could  be  secured, 
and  by  which  it  could,  if  unjust,  be  corrected,  there  are  still  serious 
objections  to  that  system,  which  will  be  best  shown  by  reference  to 
the  following  diagram: 

Ci 


50  MILL6 


D 


100    MILt5 


AB  is  the  consuming  road  and  D  the  point  of  consumption.  BC 
is  the  producing  road.  Y  and  Z  are  mines  upon  the  extreme  limits 
of  a  group.  It  is  100  miles  from  D  to  B,  60  miles  from  B  to  Y,  and 
25  miles  from  Y  to  Z. 

As  is  almost  universally  the  case  with  coal  tariffs,  there  is  a  group 
rate  from  Y-Z  to  D,  which  in  this  case  is  $2  per  ton,  and  this  rate  is 
divided  between  the  railroads  AB  and  BC  upon  a  mileage  basis* 
Upon  each  ton  of  coal  originating  at  Y,  AB  would  receive  $1.33 J 
and  BC  66§  cents,  while  upon  a  ton  of  coal  originating  at  Z,  AB  would 
receive  $1.14f  and  BC  85|  cents.  If,  therefore,  AB  buys  its  fuel  coal 
of  the  mine  Y  it  pays  for  its  transportation  to  B  66§  cents  per  ton, 
while  if  it  buys  ite  fuel  coal  at  Z  it  pays  for  its  transportation  to  B 
85f  cents  per  ton.  Consequently,  AB  obtains  its  coal  19  cents  per 
ton  cheaper  if  it  pays  the  same  price  to  the  mine  at  Y  as  it  pays  at  Z. 
Since  this  is  a  very  handsome  profit  in  the  mining  of  coal  it  is  evident 
that  Z  can  not  compete  with  Y  for  the  fuel  supply  of  AB. 
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Now,  what  these  carriers  desire  to  do  is  to  make  a  group  rate  from 
Y  to  Z,  somewhat  greater  than  66§  cents,  and  somewhat  less  than  85f 
cents,  which  will  put  the  entire  group  upon  the  same  competitive 
basis  with  respect  to  the  fuel  supply  of  the  road  AB  which  that 
group  occupies  with  respect  to  private  consumption  at  point  D. 

If,  now,  we  add  another  producing  railroad,  AE,  and  consider 
shipments  from  mine  O  as  compared  with  shipments  from  mine  Y,  we 
have  another  situation.  The  distance  from  D  to  A  is  50  miles  and 
from  A  to  O  100  miles.  From  O  to  D  the  distance  is  therefore  the 
same  as  from  Y  to  D,  and  the  rate  from  these  two  mines  to  D  for 
private  consumption  is  also  the  same.  Out  of  a  rate  of  $1.50  per 
ton  the  road  AB  obtains  $1  when  th^  coal  originates  at  Y  and  50 
cents  when  it  originates  at  O;  that  is,  if  it  purchases  its  fuel  at  Y  it 
would  pay  50  cents  per  ton  for  deUveiy  upon  its  rails,  while  if  it  pur- 
chased at  O  it  must  pay  $1  for  that  service.  While  AB  will  pay 
something  more  for  its  coal  at  A  than  at  B,  since  its  own  haul  from 
B  is  somewhat  greater,  still  there  would  be  nothing  like  the  difference 
expressed  in  the  difference  of  these  divisions,  and  what  the  railroads 
desire  in  this  case  is  to  make  such  a  rate  from  O  to  A,  in  comparison 
with  the  rate  from  Y  to  B,  as  will  give  the  mine  O  the  same  opportu- 
nity to  compete  for  the  fuel  supply  of  AB  which  they  enjoy  in  com- 
peting for  private  supply  at  point  D. 

The  figures  above  given  are  extreme,  but  the  situation  illustrated 
runs  all  through  these  coal  regions  and  is  of  vast  importance.  Some 
producing  coal  roads  handle  nearly  ox  quite  one-half  the  entire  out- 
put of  their  mines  for  railroad  fuel  supply.  In  case  of  many  mines 
more  than  one-half  the  output  goes  to  that  purpose,  and  whether  a 
mine  shall  exist  is  often  determined  by  whether  it  can  furnish  rail- 
road fuel. 

The  system  which  the  railroads  now  have  in  effect  was  first  estab- 
lished at  the  request  of  the  operators,  but  is  now  approved  by  aU 
parties  concerned,  the  operators,  the  producing  road,  and  the  con- 
suming road.  It  is  universally  recognized  that  in  no  other  way  can 
the  actual  rate  of  transportation  be  known.  In  no  other  way  can 
its  maintenance  be  assured,  and  in  no  other  way  could  it,  if  wrong, 
be  corrected  by  pubUc  authority. 

The  purpose  of  the  act  to  regulate  commerce  is  to  facilitate,  not  to 
impede,  commercial  operations.  When  shippers  and  railways  unite 
in  asking  that  a  particular  thing  be  done;  when  that  thing  is  mani- 
festly for  the  interest  and  convenience  of  all  parties;  when  no  harm 
can  result,  but  when,  upon  the  contrary,  the  fundamental  purposes  of 
the  act  will  be  promoted,  I  think  we  should,  if  possible,  put  such  a 
construction  upon  this  statute  as  will  permit  it. 

It  does  not  seem  to  be  seriously  claimed  by  the  majority  that  the 
present  method  of  publishing  these  fuel-supply  rates  is  attended  with 
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any  practical  wrongs  but  it  is  said  that  the  second  section  of  the  act 
peremptorily  forbids  it  and  that  it  is  therefore  unlawful  and  must  be 
so  declared  by  us. 

The  second  section  provides  that  where  the  service  is  like  and  con- 
temporaneous, the  traffic  of  a  like  kind,  and  the  circumstances  and 
conditions  under  which  the  transportation  occurs  substantially 
similar,  the  rate  shall  be  the  same.  The  majority  hold  that  a  rail- 
road stands  like  any  other  shipper  and  that  to  accord  one  rate  when 
the  shipment  is  for  a  railroad  and  another  rate  when  it  is  for  a  private 
individual  is  to  violate  that  section.  I  concede  this  to  be  so  if  the 
only  difference  in  the  transaction  be  that  the  freight  money  is  in 
one  case  paid  by  a  railroad  company  and  in  the  other  case  by  a  pri- 
vate party,  but  I  think  that  there  are  other  incidents  of  the  trans^ 
action  arising  out  of  the  circmnstance  that  this  fuel  is  for  railroad 
supply  and  is  received  at  the  junction  point  by  a  railroad,  which  ex- 
cepts the  case  from  the  operation  of  the  second  section. 

To  understand  just  what  is  meant,  look  at  the  diagram  above 
given.  The  rate  now  published  from  Y  to  B  when  the  coal  is  for 
railroad-fuel  supply  is  less  than  the  rate  for  a  private  shipment  de- 
livered at  B.  Now,  it  is  urged  that  since  the  transportation  between 
these  points  may  be  at  the  same  time  and  in  the  same  train  it  is  pro- 
hibited by  the  second  section  to  charge  one  rate  for  the  car  of  private 
coal  and  a  different  rate  for  the  car  of  pubUc  coal. 

It  is  said  that  the  Supreme  Court  of  the  United  States  in  the  Wight 
case,  167  U.  S.,  512,  held  that  the  words  ''circimtistances  and  condi- 
tions," as  used  in  the  second  section  of  the  act,  refer  exclusively  to 
the  service  of  transportation  and  that  in  order  to  make  out  a  dissimi- 
larity of  circimtistance  and  condition  imder  that  section  it  is  necessary 
to  show  a  different  transportation  service.  I  am  not  prepared  to 
admit  that  such  is  the  fair  interpretation  of  that  case  as  applied  to  a 
set  of  facts  like  those  now  before  us;  but  assimiing  that  it  is,  never- 
theless it  seems  to  me  that  upon  the  strict  rule  of  that  case  as  so  con- 
strued the  circimistances  and  conditions  attending  the  transportation 
of  this  fuel  coal  substantially  differ  from  those  under  which  private 
coal  is  handled. 

The  transportation  of  the  private  coal  from  Y  to  B  involves  a 
delivery  at  B.  To  effect  this,  tracks  must  be  provided  upon  which 
that  delivery  can  be  made,  and  the  shipper  must  be  given  a  certain 
length  of  time,  usually  48  hours  and  sometimes  more,  in  which  to 
unload  his  coal.  Upon  the  other  hand,  delivery  of  fuel  coal  is  made 
upon  the  exchange  track  of  the  common  carrier  for  whom  the  coal  is 
intended,  and  no  use  of  the  car  is  involved,  since  as  soon  as  the  car 
is  placed  upon  the  exchange  track  at  the  service  of  the  connecting 
carrier,  that  carrier  accounts  for  the  use  of  the  car  to  its  owner  and 
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relieves  the  railroad  handling  the  coal  from  Y  from  that  burden.  It 
is  perfectly  evident,  therefore,  that  the  carriage  and  delivery  of  the 
fuel  coal  costs  the  producing  carrier  less  than  that  of  the  private  co&L 
Here,  therefore,  is  a  difference  in  circumstance  and  condition  which 
takes  the  case  from  the  operation  of  the  second  section. 

It  is  suggested  that  the  comparison  ought  to  be  between  the 
transportation  from  the  mine  to  the  point  upoti  the  consuming 
road  where  the  coal  is  finally  consumed.  If  this  were  so  the  deliv- 
ery to  a  private  individual  is  not  analogous  to  that  taken  by  the 
ridlroad  company  itself  at  the  point  of  consumption,  but,  certainly, 
it  can  not  be  true  that  the  consuming  railroad  must  handle  this 
traffic  upon  its  own  line  imder  a  pubUshed  tariff.  It  may  receive 
it  at.  the  junction  point  and  subsequently  transport  it  over  its  own 
rails  without  reference  to  any  tariff  rate. 

It  is  said  that  if  this  be  so,  then  carriers  might  make  a  lower  rate 
in  favor  of  any  shipper  who  would  provide  tracks  and  other  facilities 
for  the  speedy  unloading  of  the  coal,  and  that  the  effect  of  such 
rates  would  be  to  throw  the  handling  of  coal  into  the  hands  of  large 
operators  who  could  provide  such  facilities.  Our  sec<md  section 
is  essentially  a  reenactment  of  the  Englidi  equaUty  clause,  and  if 
our  court  follows  in  the  interpretation  of  that  section,  the  lead  of 
the  English  court  in  its  treatment  of  the  equality  clsfuse,  it  must 
hold  that  where  the  cost  of  transportation  and  delivery  is  less  a 
difference  in  rate  is  not  forbidden.  This  is  well  shown  by  reference 
to  Denahy  Main  Colliery  Co.  v.  M,  S.  &  L,  By.  Co.,  11  App.  Cases,  97. 

The  defendant  railway  company  was  engaged  in  transporting  coal 
from  the  South  Yorkshire  field  to  the  port  of  Grimsby.  At  that 
destination  team  tracks  had  been  provided  by  the  defendant  for 
the  delivery  of  its  coal,  and  the  complainant  colliery  company  took 
delivery  of  its  shipments  upon  these  team  tracks. 

Bannister,  a  competitor  of  the  complainant,  had  provided  at 
Grimsby,  yards  with  tracks  and  various  facilities  for  the  unloading 
of  coal,  and  it  was  foimd  Chat  the  cost  to  the  defendant  of  delivering 
coal  into  the  yards  of  Bannister  was  less  than  the  cost  of  delivering 
upon  its  team  tracks  to  the  complainant.  Under  these  circum- 
stances the  court  held  that  the  equality  clause  of  the  English  act 
did  not  apply,  but  that  since  the  cost  of  the  service  to  the  defendant 
was  less  in  the  case  of  Bannister  than  in  the  case  of  the  complainant, 
a  lower  rate  might  properly  be  made  to  him. 

If  our  court  holds,  as  it  apparently  has  indicated  in  the  WigU 
case,  that  difference  of  circumstances  and  conditions  may  be  shown 
by  showing  difference  in  cost  of  service,  it  is  difficult  to  see  how  it  can 
avoid  the  conclusion  that,  when  the  cost  of  service  for  any  reason 
is  less  in  transporting  the  freight  of  one  person  than  in  transporting 
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that  of  another,  the  second  section  does  not  apply.  It  should  be 
borne  in  mind  that  the  third  section  may  prevent  tiie  making  of  the 
lower  rate,  even  though  it  be  lawful  imder  the  second.  The  prohi- 
bition of  the  second  section  is  absolute  within  the  sphere  of  its  opera- 
tion. If  the  service  is  like  and  contemporaneous,  the  kind  of  traffic 
like,  and  the  circumstances  and  conditions  of  the  transportation  the 
same,  then  the  rate  must  also  be  the  same.  The  thhxi  section  is 
more  elastic.  It  forbids  undue  discrimination  or  advantage,  and 
it  is  for  us  to  say,  upon  a  consideration  of  all  the  facts,  whether  that 
section  has  been  violated. 

It  seems  to  me,  therefore,  that  the  circumstances  and  conditions 
attending  the  transportation  and  delivery  of  this  fuel  coal  are  dif- 
fermt  from  those  under  which  private  coal  is  handled,  and  that  for 
this  reason  the  second  section  does  not  forbid  the  making  of  different 
rates  for  the  different  services,  and  if  this  be  so  then  the  second 
section  has  no  application  whatever.  I  think,  however,  that  there 
is  a  broader  and  more  fundamental  ground  upon  which  the  operation 
of  that  section  can  be  distinguished.  This  fuel  coal  is  not,  to  my 
mind,  a  like  kind  of  traffic  with  private  coal  nor  is  its  carriage  a  like 
service  witiiin  the  meaning  of  that  section.  Even  though  the  phys- 
ical service  performed  be  exactly  the  same  it  is  not  a  violation  of  the 
second  section,  upon  the  part  of  the  carrier,  to  demand  and  receive 
a  different  compensation  for  that  service. 

If  we  were  to  follow  the  history  of  a  dozen  cars  of  coal  taken  on 
at  the  same  mine,  moving  in  the  same  train  and  delivered  at  B  upon 
the  same  track  to  its  connection,  we  might  find  that  the  carri^ 
received  a  different  rate  for  every  car.  It  is  true  that  this  difference 
in  compensation  might  be  due  to  the  fact  that  the  traffic  was  in- 
tended for  different  points  and  that  the  division  of  the  carrier  dif- 
fered according  to  the  destination  of  the  shipment;  but  it  is  also 
true  that  carriers  habitually  make  what  are  baown  as  proportional 
rates  up  to  the  junction  point  which  are  less  than  the  local  rate. 
Traffic  handled  upon  through  rates  or  upon  proportional  rates  is 
not  a  like  kind  of  traffic  with  that  which  be^ns  at  the  mine  and 
ends  at  the  junction  point,  nor  is  the  service  a  like  service,  and  even 
though  the  cost  of  the  transportation  is  precisely  the  same,  the 
carrier  may  impose  a  different  charge. 

The  fact  that  this  fuel  coal  is  to  be  consumed  at  some  point  beyond 
the  junction;  that  from  the  junction  point  it  is  carried  by  the  rail- 
road which  is  to  consume  it,  and  which  is  or  may  be  entitled  to  a 
division  of  the  through  rate  to  the  point  of  consumption,  gives  this 
business  traffic  incidents  which  do  not  attach  to  ordinary  private 
coal.  It  is  this  fact  which  renders  it  impossible  to  know  the  rate 
upon  which  the  fuel  coal  is  handled;  to  compel  a  publication  and 
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maintenance  of  that  rate;  or  to  control  the  rate  by  Ooveminent 
authority.  This  business  is  closely  analogus  to  export  and  import 
traffic. 

It  is  well  understood  that  the  rate  appUed  on  certain  commodities 
when  for  export  is  lower  to  nearly  if  not  all  ports  of  export  in  the 
United  States  and  Canada  than  when  for  domestic  consumption. 
It  may  be  true  that  in  most  instances  the  physical  incidents  of  the 
transportation  are  somewhat  different  in  the  case  of  the  export  than 
of  the  domestic  business,  but  this  is  not  the  broad  ground  upon 
which  the  lower  rate  is  justified.  It  is  because  the  carriers  in  the 
treatment  of  this  export  traffic  may  consider  the  point  of  origin,  the 
point  of  final  destination,  the  possibility  of  transporting  this  traffic 
by  different  avenues,  the  fact  that  the  commodities  transported 
must  compete  abroad  with  similar  commodities  produced  in  other 
countries  which  justifies  the  lower  export  rate.  If  it  should  turn 
out  in  some  individual  case  that  the  cost  of  handling  business  was 
exactly  the  same,  whether  for  export  or  for  home  Consumption,  still 
the  export  rate  would  undoubtedly  be  sustained.  To  deny  carriers 
thQ  right  of  maintaining  lower  export  tariffs  than  apply  to  domestic 
business  ^ould  shut  up  two-thirds  of  the  ports  of  export  in  the 
United  States. 

Exactly  the  same  thing  is  true,  and  for  exactly  the  same  reason,  of 
imports.  This  business  may  move  from  the  port  to  the  interior 
destination  in  the  same  train  and  for  precisely  the  same  expense  as 
domestic  traffic,  but  it  need  not  for  that  reason  bear  the  same  rate. 
It  is  not  a  like  service.  This  is  well  pointed  out  in  the  Pittabwrg  Plate 
Olass  case,  13  I.  C.  C.  Rep.,  87,  in  which  the  Commission  said: 

Tranflportation  from  a  seaport  of  the  United  States  or  an  adjacent  foreign  country 
to  an  interior  American  destination  in  completion  of  a  through  movement  of  frei^t 
from  a  port  of  a  foreign  but  not  adjacent  country,  whether  upon  a  joint  through  rate 
or  upon  a  separately  established  or  proportional  inland  rate  applicable  only  to  imports 
moving  through,  is  not  a  ''like  service  *'  to  that  of  the  transportation  independent 
and  complete  within  itself  of  traffic  starting  at  such  domestic  port,  though  bound  for 
the  same  destination. 

It  is  true  the  court  held  in  the  case  of  Wight  v.  UniUd  States,  167  U.  S.,  512,  that 
the  existence  of  competition  did  not  create  ''dissimilar  circumstances  and  condi- 
tions "  such  as  to  justify  discrimination  as  defined  in  the  second  section.  But  this 
referred  to  unjust  discrimination  as  between  different  shippers  over  the  same  line 
in  the  performance  of  a  "like  service/'  and,  as  we  have  seen,  the  transportation  of 
import  traffic  from  the  port  of  entry  to  an  interior  destination  in  completion  of  a 
through  movement  from  a  point  in  a  foreign  country  is  not  a  like  service  to  that 
involved  in  the  transportation  of  domestic  traffic  originating  at  such  port,  even  where 
the  transportation  in  all  other  respects  is  performed  under  like  conditions. 

It  follows  that  the  chaige  of  unjust  discrimination  in  violation  of  section  2  of  the 
act  is  not  sustained. 

The  lower  import  rate  has  been  expressly  approved  by  the  Supreme 
Court  of  the  United  States  in  the  Import  Rate  cascj  162  U.  S.,  197. 
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In  that  case  the  traffic  origioated  at  Liverpool  and  was  intended  for 
San  Francisco.  It  moved  to  New  Orleans  by  water  and  from  New 
Orieans  to  San  Francisco  by  rail.  Tlie  amount  received  by  the  rail 
carrier  was  materially  less  than  the  rate  for  the  transportation  of 
exactly  the  same  articles  from  New  Orleans  to  San  Francisco,  but  the 
court  held  that  this  was  not  prohibited  by  the  act  to  regulate  com- 
merce. The  court  must  have  held  in  that  case  that  the  import  traffic 
was  not  a  like  kind  of  traffic  with  that  originating  at  tiie  port  of 
import. 

So  here  it  seems  to  me  that  when  all  the  circumstances  which  sur- 
round this  fuel-coal  traffic  are  considered  it  is  not  a  like  kind  of  traffic, 
under  the  second  section,  with  coal  transported  for  private  con- 
sumption, nor  is  Uie  service  a  like  service,  and  while  there  may  be 
to-day  grave  doubt  as  to  the  final  decision,  my  belief  is  that  Uie 
Supreme  Court  should  and  will  finally  so  hold.  I  can  see  no  other 
theoiy  upon  which  rates  which  are  vital  to  tiie  handling  of  the  business 
of  this  country  can  be  justified. 

The  second  section  is  directed  against  discrimination  between 
shippers.  To  charge  one  person  one  rate  and  another  person  another 
rate  for  the  performance  of  exactly  the  same  service  is  a  wrong  which 
that  section  was  intended  to  prevent.  But  there  is  no  wrong  when 
the  private  consume  who  receives  his  coal  at  B  is  chained  a  different 
rate  for  the  transportation  from  Y  than  is  imposed  for  carrying  rail- 
road coal  from  Y  to  B  and  there  delivering  it  to  the  connecting  rafl- 
road  for  use  at  various  points  upon  its  lino.  The  wroi^  does  not 
exist  because  the  service  is  not  the  same,  and  since  there  is  no  wrong 
the  statute  ought  not  to  be  so  construed  as  to  impose  a  penalty. 

It  is  suggested  that  if  rwlroads  be  allowed  to  make  special  rates 
for  the  transportation  of  coal  when  for  railroad  use  the  same  privi- 
lege must  be  extended  as  to  other  railroad  supplies;  and  this  ia 
probably  true,  although  the  convenience  of  the  railways  in  seeking 
to  avoid  a  multiplicity  of  tariffs,  and  perhaps  the  discretion  of  this 
Conmiission,  might  to  some  extent  limit  the  exercise  of  that  privilege. 
I  for  one  think  it  would  be  much  better  if  all  the  principal  railway 
suppUes  did  move  upon  tariffs  of  this  character. 

In  my  opinion  the  method  now  in  vogue  leads  to  much  evasion  and 
discrimination.    Our  last  annual  report  makes  reference  to  two 
cases—  United  States  v.  M.  <fe  W,  R.  B.  B.  Co.  and  United  States  y. 
L.  8.  cfe  M.  S.  By.  Ch.—m  which  fines  w 
in  the  transportation  of  company  material, 
was  billed  to  that  point  where  the  best  d 
and  stopped  off  at  an  intermediate  point, 
two  instances  was  detected  and  punished, 
dreds  of  instance's  which  escaped  observatii 
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An  examination  of  our  correspondence  files  will  show  that  trouUe 
is  constantly  arising  from  the  fact  that  the  railroad  bases  the  price  for 
its  supplies  upon  the  division  which  it  expects  to  obtain  from  the 
point  of  origin  to  the  junction  point  instead  of  upon  the  local  rate  up 
to  that  point.  It  is  evident  that  carriers  select  for  the  billing  point 
not  that  station  at  which  the  traffic  is  to  be  actually  used  but  that  at 
which  the  most  favorable  division  can  be  obtained.  To  my  mind  it 
would  be  better  on  all  accounts  if  carriers  were  required  to  publish  a 
rate  up  to  the  junction  point  upon  all  railway  supplies  which  move  iiv 
very  considerable  quantities.  Such  a  rate  would  be  known  to  every 
one,  would  be  paid  by  all  alike,  and  could  be  corrected  if  discriminatoiy 
or  imjust. 

It  is  pointed  out  that  these  tariffs  do  not  apply  to  fuel  for  the  use  of 

electric  railroads,  but  only  for  steam  railroads.    The  kind  of  motive 

power  used  can  not,  it  seems  to  me,  distinguish  between  different 

railroads  in  this  particular,  but  this  is  not  a  reason  for  refusing 

to  permit  the  publication  of  these  rates.    When  attention  is  caUed 

to  an  actual  discrimination  of  this  kind,  resulting  from  one  of  these 

tariffs,  it  can  be  and  should  be  corrected. 
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No.  2977. 
H.  KOSENBLATT  &  SONS 

V. 

CHICAGO  &  NORTH  WESTERN  RAH^WAY  COMPANY 

ETAL. 


Sulnnitted  January  SO,  1911.    Decided  March  11,  1911, 


1.  The  fabric  known  to  the  trade  as  "triplex  cloth,"  frequently  made  up  of 

woolen  or  silk  materials,  but  consisting  in  this  instance  of  a  layer 
of  cotton  goods  and  a  cotton  shoddy  lining  with  an  intermediate  layer  of 
reclaimed  rubber,  is  not  cotton  piece  goods  and  therefore  is  not  entitled 
to  the  cotton-piece-goods  rate.  Generally  speaking  it  may  properly  take 
the  rate  applied  to  dry  goods  n.  o.  s. 

2.  The  through  rate  charged  on  a  shipment  of  triplex  cloth  from  Fort  Wayne, 

Ind.,  to  Beloit,  Wis.,  exceeded  the  sum  of  the  intermediate  rates  and  is 
therefore  unreasonable.    Reparation  awarded. 

G.  M.  Stephen  and  S,  J,  Bolton  for  complainants. 

WtUiam  Ellis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. 

Loeschy  ScofieUl  (&  Loesch  and  Theodore  Schmidt  for  Pennsyl- 
vania Company. 

Supplemental  Report  of  the  Commission. 

Haslan,  Commissioner: 

This  matter  was  formerly  before  us  in  a  proceeding  under  the 
same  title,  reported  in  18  I.  C.  C.  Rep.,  at  p.  261.  It  there  ap- 
peared that  the  complainants  were  demanding  reparation  on  a  ship- 
ment to  them  on  October  30,  1909,  of  34  bales  of  triplex  cloth  of 
the  aggregate  weight  of  22,000  pounds,  from  Fort  Wayne,  in  the 
state  of  Indiana,  to  Beloit,  in  the  state  of  Wisconsin.  The  goods 
were  described  in  the  bill  of  lading,  made  out  by  the  consigns, 
as  "  cotton  piece  goods,"  and  the  charges  were  accordingly  assessed 
by  the  defendants,  and  paid  by  the  complainants,  at  the  through  class 
rate  of  55  cents  per  100  poimds.  In  our  report  attention  was  called 
to  the  fact  that  the  legal  rate  was  the  through  first  class  rate  of 
76  cents  per  100  pounds  applicable  under  the  Official  Classification 
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on  dry  goods  n.  o.  s.,  and  we  reserved  the  question  of  the  reascHi- 
ableness  of  that  rate  on  triplex  cloth  until  the  complainants  should 
have  paid  the  charges  then  lawfully  in  effect. 

The  matter  comes  on  again  upon  a  supplemental  petition  by  the 
complainants  in  which,  after  setting  up  the  subsequent  payment  by 
them  of  the  undercharge,  they  challenge  the  reasonableness  of  the 
76-cent  rate  in  its  application  to  triplex  cloth,  and  allege  that  it  is 
unreasonable  to  the  extent  that  it  exceeds  the  combination  of  the 
intermediate  rates  on  cotton  piece  goods.  Separation  is  asked  in  the 
sum  of  $88. 

The  complainants  rest  their  case  on  the  original  record.  The 
defendants,  on  the  other  hand,  offered  further  testimony  to  show 
that  there  is  no  practical  way,  from  a  transportation  standpoint,  of 
satisfactorily  distinguishing  in  the  tariffs  between  the  different  kinds 
and  qualities  of  triplex  cloth,  which  vary  in  value  from  10  and  12 
cents  to  $3  and  $4  a  pound.  Under  the  Official  Classification  all  dry 
goods  are  rated  under  the  first  class,  with  the  single  exception  of 
cotton  piece  goods,  which  phrase  is  understood  to  embrace  cotton 
fabrics  in  the  original  bolt  or  piece  as  manufactured  at  the  mills. 
Triplex  doth,  on  the  other  hand,  is  frequently  made  up  of  woolen 
or  silk  materials,  or  partly  of  wool  and  partly  of  cotton.  These  par- 
ticular shipments  apparently  consisted  of  a  fabric  made  up  of  a  layer 
of  cotton  goods  and  a  layer  of  cotton  shoddy  lining,  held  firmly 
together  by  means  of  an  intermediate  layer  of  reclaimed  rubber. 
This  indicates  that  it  was  a  cheap  and  inferior  quality  of  Implex 
cloth,  and  probably  of  no  greater  value  than  ordinary  cotton  piece 
goods.  But,  as  stated,  triplex  cloth  of  much  greater  value  is  manu- 
factured and  is  in  more  or  less  general  use.  We  are  fully  aware  that 
some  tariffs  which  name  commodity  rates  on  cotton  piece  goods  also 
specifically  apply  those  rates  to  triplex  doth.  This  is  probably  due 
to  local  conditions.  But  we  do  not  find  in  the  record  a  sufficient  basis 
for  reaching  the  condusion  that  such  material  ought  to  take  the  same 
rate  as  applies  on  cotton  piece  goods.  On  the  contrary,  we  are  of 
the  opinion  that  triplex  cloth,  generally  speaking,  may  properly  take 
the  rate  applied  to  other  dry  goods. 

It  appears,  however,  that  the  first  class  rate  from  Fort  Wayne  to 
CShicago  is,  and  was  at  the  date  of  the  movement,  28.5  cents ;  and  the 
first  class  rate  from  Chicago  to  Beloit  is  and  was  36.66  cents  per  100 
pounds.  The  combination  of  intermediate  class  rates  on  Chicago, 
therefore,  is  65.16  cents  per  100  pounds,  which  is  less  than  the  joint 
through  rate  of  76  cents  exacted  from  the  complainants.  Following 
the  usual  rule  we  therefore  find  that  the  charges  on  the  shipment  in 
question  were  unreasonable  to  the  extent  that  they  exceeded  the  sum 
of.  the  intermediate  rates,  namely,  65.16  cents  per  100  poimds ;  and 
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that  the  complainants  are  entitled  to  reparation  in  the  sum  of  $23.85, 
being  the  difference  between  the  charge  of  $167.20  actually  paid  and 
the  charges  assessable  at  the  rate  we  here  find  reasonable.  The  order 
will  include  interest  from  May  1,  1910.  The  defendants  will  be 
required  also  to  establish  and  maintain  a  through  rate  not  higher  than 
the  combination  of  intermediate  rates  into  and  out  of  Chicago. 

We  again  suggest  that  the  through  class  rates  of  the  defendants  in 
this  general  territory  apparently  stand  in  need  of  some  revision,  for 
the  reason  that  in  many  instances  they  apparently  exceed  the  Chi- 
cago combination. 

An  order  will  be  entered  in  accordance  with  these  findings. 
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Nos.  698  and  707  (Sub-No.  1). 
KAUL  LUMBER  COMPANY 

V. 

CENTRAL  OF  GEORGIA  RAILWAY  COMPANY  ET  AL. 


SubmiUed  December  15, 1910,    Decided  January  IS,  1911. 


A  lumber  company  doing  businees  in  Alabama  had  a  railroad  which  was  constructed 
under  its  general  incorporation  and  connected  its  mill,  on  the  line  of  the  Central 
of  Georgia  Railway,  with  its  timber.  In  1901  the  Itunber  company  made  a 
contract  with  the  Central  of  Georgia  under  which  it  received  a  division  of 
2  cents  per  100  pounds  of  all  rates  on  lumber  shipped  by  it  from  its  mill,  which 
2  cents  was  supposed  to  represent  the  portion  of  the  through  rate  to  which  the 
lumber  company  was  entitled  for  the  haul  from  the  timber  to  the  mill,  through 
rates  being  made  from  the  timber,  called  **Wildwood, ''  to  various  destinations. 
Between  June  22, 1903,  and  February  4, 1908,  the  rates  on  yellow-pine  lumber 
from  the  points  of  origin  in  Alabama  to  the  Ohio  River  and  related  points  were 
advanced  2  cents  per  100  poimds.  In  the  Central  Yellow  Pine  and  Tift  ooms, 
10  I.  C.  C.  Rep.,  pages  505  and  548,  the  Commission  condemned  similar 
advances  from  competing  and  contiguous  territory.  Upon  a  complaint  chaig- 
ing  the  unreasonableness  of  the  2-cent  advance  and  asking  reparation  based 
thereon,  Held: 

1.  That,  without  deciding  whether  this  railroad,  owned  and  operated  by  the  lumber 

company,  is  a  common  carrier  or  not,  upon  the  ^ts  appearing  in  its  op^tions 
in  hauling  company  material  for  the  Kaul  Lumber  Company  it  can  be  considered 
by  this  Commission  only  as  a  plant  facility. 

2.  That,  conceding  for  the  purposes  of  this  case  that  the  advance  of  2  cents  per  100 

pounds  on  yellow-pine  lumber  was  imreasonable  and  unjust,  the  complainant 
Imnber  company  is  not  entitled  to  any  reparation  thereon  for  the  reason  that  it 
has  never  paid  the  advance. 

3.  That,  if  the  railroad  of  the  lumber  company  should  be  held  to  be  a  common  carrier, 

as  the  complainant  contends  it  should,  in  such  case  it  can  not  be  heard  to  com- 
plain of  the  advance  in  rates  because  it  had  concurred  tacitly  and  explicitly 
in  such  advance. 

Wimbish  dk  Ellis  and  Edgar  Watkins  for  complainant. 
Lawton  dk  CunningJiam  for  Central  of  Oeorgia  Railway  Company. 
M,  P.  CaHawa/y  and  C.  B.  Northrup  for  Southern  Railway  Company. 
Albert  S.  Brandds  and  Nelson  W.  Proctor  for  Louisville  &  Nash- 
ville Railroad  Company. 
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Report  of  the  Cobcmission. 

Clements,  Chairman: 

This  complaint  challenges  the  reasonableness  of  an  advance  of  2 
cents  per  100  pounds  in  the  rates  on  yellow-pine  lumber  effective 
June  22,  1903,  to  February  4,  1908,  from  certain  points  in  Alabama 
to  and  beyond  the  Ohio  River,  as  well  as  to  certain  portions  of  Ken- 
tucky and  Tennessee  south  of  the  River.  Reparation  is  demanded  in 
a  sum  approximating  $50,000. 

The  complainant  is  engaged  in  the  production,  manufacture,  and 
distribution  of  lumber.  Its  mill  is  at  Hollins,  Ala.,  on  the  line  of  the 
Central  of  Georgia  Railway,  62  miles  southeast  of  Birmingham  and 
9  miles  southeast  of  Sylacauga,  where  that  road  crosses  the  line  of  the 
Louisville  &  Nashville  Railroad.  The  timber  supplying  this  mill  is  a 
large  tract  in  Coosa  county  lying  south  of  the  line  of  the  Central  of  Geor- 
gia Railway  and  reached  by  a  railroad  owned  and  operated  by  the  com- 
plainant extending  from  Overbrook,  formerly  Kaup's  switcli,  on  the 
line  of  the  Central  of  Georgia  5  miles  west  of  Hollins.  This  road  is 
known  as  the  Sylacauga  &  Wetumpka  Railroad,  but  it  is  not  sepa- 
rately incorporated,  the  laws  of  the  state  of  Alabama  giving  the 
Kaul  Lumber  Company  the  right  to  build  and  operate  a  railroad  and 
making  such  road  a  common  carrier  when  built. 

In  the  Central  Yellow  Pine  and  Tift  cases,  10  I.  C.  C.  Rep., 
pages  505  and  548,  the  advance  of  2  cents  per  100  pounds  in  rates  on 
yellow-pine  lumber  from  certain  producing  sections  of  the  south  to 
the  Ohio  River  made  concurrently  with  that  here  involved  was  con- 
demned. The  points  of  origin  named  in  the  present  case  are  in  that 
portion  of  the  southern  territory  not  embraced  in  the  two  reports 
cited,  which  may  briefly  be  described  as  all  that  section  of  southeast- 
em  territory  west  of  the  Alabama-Georgia  state  line  and  south  and 
east  of  an  irregular  line  drawn  from  Chattanooga  through  Birming- 
ham and  Montgomery  to  Pensacola. 

As  we  view  the  matters  here  presented,  it  is  not  necessary  to  go 
into  a  detailed  discussion  of  the  advanced  rates  which  were  in  effect 
in  the  territory  in  question  from  June  22,  1903,  to  February  4,  1908. 
The  United  States  circuit  court,  which  by  injunction  enforced  the 
orders  of  the  Commission  condemning  the  advance  in  the  cases  above 
cited,  also  enjoined  the  collection  of  the  2-cent  advance  here  in 
question,  so  that  it  has  not  been  in  force  since  February  4,  1908. 
The  defendants  made  only  a  technical  defense  of  the  reasonableness 
of  the  advance  in  rates,  and  in  view  of  all  the  circumstances  and  con- 
ditions affecting  the  case  now  before  us,  as  well  as  in  view  of  the 
relative  adjustments  of  rates  from  territories  contiguous  to  and  com- 
peting with  the  territory  now  involved,  we  may  assume  for  the 
purposes  of  this  case  that  the  advance  in  rates  in  question  was  un- 
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reasonable  and  unjust  in  so  far  as  it  actually  applied  from  HoUins 
and  points  grouped  therewith  or  having  rate  or  group-rate  relations 
thereto,  and  that  the  advance  here  involved  was  unreasonable  on  the 
same  grounds  as  those  upon  which  the  Uke  and  simultaneous  advance 
from  adjacent  territory  was  condemned.  The  sole  question,  there- 
fore, for  present  determination  is  the  right  of  complainant  to  repara- 
tion on  account  of  shipments  made  during  the  period  stated  when 
the  advance  was  in  force. 

In  the  autumn  of  1901  the  Kaul  Lumber  Company,  then  known  as 
the  Sample  Lumber  Company,  found  that  the  supply  of  timber  adja- 
cent to  its  mills  at  Hollins,  Ala.,  on  the  line  of  Central  of  Georgia 
Railway,  was  exhausted.  Another  tract  of  timber  containing  35,000 
acres  was  purchased  in  Coosa  coimty,  within  the  angle  made  by  the 
crossing  of  the  lines  of  the  Central  of  Georgia  and  the  Louisville  & 
Nashville  at  Sylacauga;  but  this  timber  was  not  immediately  adjacent 
to  either  railroad.  The  situation  was  as  follows:  Complainant's  mills 
at  HoUins  could  be  supplied  with  logs  from  the  forest  only  by  building 
a  railroad  for  their  transportation,  in  which  event  the  Central  of  Geor- 
gia would  retain  the  initial  haul  as  theretofore;  or  the  lumber  company 
might  remove  its  plant  to  some  point  on  the  line  of  the  Louisville  & 
Nashville  and  build  a  tap  line  thence  to  the  timber.  The  decision  of 
the  lumber  company  turned  upon  the  question  as  to  which  carrier 
would  offer  the  more  advantageous  terms  with  respect  to  transpor- 
tation. Early  in  November,  1901,  the  lumber  company  entered  into 
a  contract  with  the  Central  of  Georgia,  the  details  of  which  are  as 
follows: 

The  Central  of  Greorgia  Railway  Company  covenanted: 

1.  To  furnish  all  of  the  material  to  build  the  railroad  from  Kaup's  switch  (afterwarda 
called  Overbrook),  to  the  property  line  of  the  lumber  company,  a  distance  of  about  5 
miles. 

2.  To  construct  the  necessary  sidetrack  as  Kaup's  switch  and  to  shift  and  handle 
cars  between  the  Central  of  Georgia  Railway  and  the  Lumber  Railroad. 

3.  To  furnish  free  the  cars  to  haul  the  logs  to  the  mill  of  the  lumber  company. 

4.  To  handle  the  cars  so  furnished  from  Kaup's  switch  to  the  mill  at  Hollins  free  of 
cost. 

5.  To  allow  the  lumber  company  2  cents  per  100  pounds  on  all  lumber,  laths,  and 
shingles  "manufactured  by  the  said  lumber  company  at  Hollins,  and  shijjped  there- 
from, or  hauled  by  the  lumber  company  to  Kaup's  switch,  and  there  delivered  to  the 
Central  of  Georgia,  and  this  amount  of  2  cents  per  100  pounds  is  fixed  without  regard 
to  the  terminal  point  to  which  said  material  shall  be  shipped.' ' 

6.  The  rate  on  lumber,  laths,  and  shingles,  shipped  by  the  lumber  company  not  to 
be  greater  than  the  rate  on  the  same  material  from  Sylacauga. 

7.  To  carry  the  lumber  company's  supplies  free  of  chaige  from  Hollins  to  Kaup's 
■witch. 

8.  To  permit  the  lumber  company  to  maintain  a  wire  on  the  poles  of  the  Central  ol 
Georgia  on  its  ri^t  of  way  between  Hollins  and  Kaup's  switch. 

9.  To  transport  free  the  logging  engine,  and  log  loader  of  the  lumber  company 
between  Kaup's  switch  and  Hollins  whenever  in  need  of  repairs. 
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The  covenants  on  the  part  of  the  lumber  company  were : 

1.  To  build  and  maintain  a  track,  and  furnish  the  right  of  ;^  ay  for  the  raiboad,  into 
the  timber  lands  of  the  lumber  company. 

2.  To  ship  over  the  lines  of  the  Central  of  Geoigia  all  of  the  lumber,  laths,  and  shin- 
gles manufoctured  by  the  lumber  company  at  Hollins  and  hauled  by  it  over  the  line 
of  the  railroad  to  be  built  under  the  contract. 

The  only  modification  m  the  contract  above  set  forth  has  been 
that  the  Central  of  Georgia  does  not  now  actually  handle  the  cars 
from  Kaup's  switch  to  the  mill  at  HolUns,  but  furnishes  an  engine 
which  is  manned  by  the  lumber  company  and  used  by  it  to  haul  tl^e 
cars  between  Kaup's  switch  and  the  mill  at  Hollins. 

This  contract  will  not  expire  until  January  1,  1917,  unless  sooner 
abrogated  by  consent  of  both  parties,  and  under  it  the  complainant 
had  received  from  the  Central  of  Georgia  Railway  Company  about 
$146,000  up  to  the  smnmer  of  1908.  How  much  more  has  been 
received  by  it  since  that  time  the  record  does  not  disclose,  but  the 
fact  is  clear  that  the  payments  still  continue. 

Complainant,  while  admitting  that  the  Sylacauga  &  Wetumpka 
Railroad  has  no  separate  corporate  existence,  insists  that  it  is  a 
common  carrier  and  as  such  is  entitled  to  participate  in  the  estab- 
lishment and  division  of  through  rates  and  that  the  allowances  to  it 
under  this  contract  were  and  are  legitimate  divisions.  With  the 
consent  and  authorization  of  the  Kaul  Liunber  Company,  the  Central 
of  Georgia,  both  before  and  subsequent  to  said  advance  in  rates,  filed 
so-called  joint  rates  showing  the  Sylacauga  &  Wetiunpka,  formerly 
the  Hollins,  Hefflin  &  Sylacauga  Railroad,  as  a  participating  party 
thereto. 

From  1901  until  May  19,  1906,  the  rates  from  Hollins  and  from 
Wildwood  were  the  same.  Wildwood  was  and  is  the  ostensible  bill- 
ing station  on  the  Sylacauga  &  Wetumpka  for  all  lumber  cut  in  the 
forest  by  the  Kaul  Limiber  Company,  milled  at  Hollins  and  trans- 
ported over  the  rails  of  the  Central  of  Georgia.  Wildwood,  however, 
is  a  movable  name  for  the  lumber  camp;  it  was  in  one  place  yester- 
day, is  in  another  to-day,  and  will  be  farther  in  the  woods  to-morrow; 
as  a  name  it  is  truly  descriptive  and  means  the  extreme  end  of  the 
Sylacauga  &  Wetumpka  as  it  is  extended  into  the  woods  from  time 
to  time  to  reach  the  logs.  On  May  19,  1905,  while  the  advanced 
rates  now  the  subject  of  complaint  were  in  effect,  the  rates  from 
Wildwood  and  from  all  stations  on  the  Sylacauga  &  Wetumpka  were 
made  3  cents  higher  than  from  Hollins.  We  need  not  consider  the 
purpose  of  this  increase  in  rates  but  merely  note  in  passing  that  the 
3  cents  advance  inured  to  the  benefit  of  the  Sylacauga  &  Wetumpka 
alone,  and  that  its  divisions  on  all  traffic  became  at  once  3  cents, 
under  the  tariff,  plus  2  cents  under  the  contract,  or  a  total  of  6  cents. 
With  respect  to  its  own  traffic  this  was  a  mere  matter  of  bookkeeping, 
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but  there  were  at  that  time  independent  operators  shipping  forest 
products  on  its  line.  On  March  19,  1907,  the  published  rate  from 
Wildwood  was  reduced  to  2  cents  higher  than  from  Hollins,  but  no 
reduction  was  made  in  the  rate  from  the  intermediate  stations. 
May  20,  1909,  the  Wildwood  rate  was  made  the  same  as  that  from 
Hollins,  but  the  other  stations  on  the  Sylacauga  &  Wetimipka  Bail- 
road  still  carry  the  extra  burden  of  3  cents  per  100  poimds  over  the 
Hollins  rate.  The  testimony  indicates  that  such  competition  as 
formerly  existed  with  the  Kaul  Lumber  Company  along  the  line  of 
the  Sylacauga  &  Wetumpka  has  shrunken  to  inconsiderable 
proportions. 

This  is  not  an  application  by  one  carrier  for  the  apportionment  or 
division  of  a  joint  rate,  for  the  lumber  company  and  the  Central  of 
(Georgia  Railway  Company  have  agreed  as  to  the  division,  not  only 
once  but  repeatedly;  but  the  complaint  before  us  is  for  reparation 
because  of  an  unreasonable  rate.  All  the  lumber  of  complainant 
was  deUvered  to  the  Central  of  Georgia  at  Hollins  under  the  waybills 
of  the  Sylacauga  &  Wetumpka  Railroad  from  "Wildwood."  As  so 
billed  the  rate  assessed  on  the  shipments  was  the  same  as  the  Hollins 
rate,  or  3  cents  or  2  cents  higher,  as  above  shown;  for  the  transpor- 
tation of  lumber  billed  from  "Wildwood"  to  any  point  the  Central 
of  Georgia  received  in  every  instance  exactly  2  cents  less  than  the 
published  rates  from  Hollins,  for  the  Kaul  Lumber  Company  retained 
the  extra  3  cents  or  2  cents  for  the  haul  over  its  own  line,  the  Syla- 
cauga &  Wetumpka,  and  received  in  addition  thereto  2  cents  out  of  the 
through  rate  without  regard  to  the  destination  of  the  shipment. 
There  is  no  allegation  that  any  of  the  rates  from  the  territory  in 
question  were  unreasonjable  except  in  and  to  the  extent  of  said 
advance  of  2  cents  while  in  effect  between  the  dates  named.  Disre- 
garding the  form  and  looking  to  the  substance  of  the  rates,  it  is  clear 
that  whoever  else  may  have  paid  such  unreasonable  and  excessive 
rates  the  Kaul  Lumber  Company  did  not.  If,  on  the  other  hand, 
we  coyld  disregard  the  substance  and  look  only  to  the  form  of  the 
transaction  we  would  find  it  difficult  to  enter  an  award  of  damages 
to  complainant  on  account  of  rates  in  the  establishment  and  division 
of  which  it  was  a  party. 

The  contention  made  by  the  complainant  that  its  road,  the 
Sylacauga  &  Wetumpka  Railroad,  was,  and  is,  a  common  carrier  is 
supported  by  the  laws  of  the  state  of  Alabama,  and  by  the  filing  of 
tariffs  and  concurrences  in  tariffs  with  this  Commission.  There  may 
be  other  things  in  the  record  making  either  for  or  against  the  con- 
tention that  this  road  is  a  common  carrier,  but  we  do  not  c(»i8ider 
that  it  is  necessary  at  tliis  time  for  us  to  pass  upon  the  question. 

Under  the  laws  of  the  state  of  Alabama  the  Kaul  Lumber  Com- 
pany, in  ex)nstructing  its  railroad,  was  given  the  ordinary  rights  of  a 
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ornxunon  carrier  and  the  burdens  pertaining  to  such  a  carrier  were 
imposed  upon  it  with  respect  to  its  road.  The  Sylacauga  & 
Wetumpka  Raihx>ad  has  concurred  in  certain  tariffs  filed  with  this 
Commission^  and  to  that  extent  it  may  have  put  itself  in  position  to 
be  held  acooimtable  under  the  federal  law  and  to  independent  ship- 
pers on  its  line.  We  beUeve  that  all  the  demands  of  substantial 
justice  and  the  true  right  of  the  matter  compel  us  to  hold  that 
whereas  it  may  be  a  common  carrier  with  respect  to  the  pubUc  at 
large,  in  the  transportation  of  logs  and  other  forest  products  from 
the  forest  to  the  complainant's  mill,  the  services  of  the  Sylacauga  & 
Wetumpka  Railroad  in  the  transportation  from  the  forest  to  com- 
plainant's mill  of  these  products,  which  is  the  basis  of  this  claim, 
was  a  plant-faciUty  service  for  the  complaining  company. 

We  find  no  basis  in  the  facts  of  this  case  for  an  award  of  reparation, 
and  the  case,  therefore,  will  be  dismissed. 

PiiouTY,  Commissioner,  concurring: 

I  concur  in  th^  disposition  of  this  case,  but  not  in  the  ground  upon 
which  it  is  put. 

The  opinion  states  that  whether  the  Sylacauga  &  Wetumpka  Rail- 
road may  or  may  not  be  a  common  carrier  is  immaterial.  To  this  I 
do  not  agree,  since  if  it  be  a  common  carrier  it  should  not,  in  my 
opinion,  be  regarded  as  a  plant  facility  of  the  Kaul  Lumber  Company. 

Whether  a  railroad  in  a  particular  case  should  be  treated  as  a  plant 
facility  may  depend: 

1.  Upon  the  character  of  the  service  which  it  performs.  In  the 
Oeneral  Electric  case,  14  I.  C.  C.  Rep.,  237,  the  Sdvay  Process  case,  14 
I.  C.  C.  Rep.,  246,  and  the  Crane  Iron  Worlcs  case,  17  I.  C.  C.  Rep., 
514,  this  was  the  controlling  consideration.  While  it  may  be  diffi- 
cult to  draw  the  exact  Une  of  demarcation  between  the  spotting  of 
cars  upon  the  private  switch  of  an  industry  and  the  moving  of  cars 
from  point  to  point  within  the  territory  covered  by  a  great  industrial 
plant,  still  the  Commission  has  said  in  the  above  cases,  and  correctly 
as  it  seems  to  me,  that  the  distinction  does  exist. 

Now,  in  the  case  before  us  the  thing  done  is  properly  the  function 
of  a  common  carrier  and  not  necessarily  of  a  plant  facility.  Great 
quantities  of  logs  are  transported  to  mills  for  manufacture  by  railroads 
as  common  carriers  under  published  tariffs. 

2.  A  railroad  may  be  a  plant  facihty  because  it  serves  only  a  par- 
ticular industry.  Had  this  railroad  been  exclusively  engaged  in  the 
transportation  of  logs  from  the  forest  to  the  mill  of  the  liunber  com- 
pany, or  had  that  been  so  nearly  its  exclusive  business  that  it  could 
not  be  properly  regarded  as  a  common  carrier,  then  it  would  be  a  part 
of  the  plant  of  the  Kaul  Lumber  Company,  and  therefore  a  plant 

facility. 
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When,  however,  it  ceases  to  be  a  private  adjunct  of  this  industry 
and  becomes  a  servant  of  the  public,  subject  to  public  regulation, 
operated  under  public  supervision,  it  is  no  longer  a  mere  appendage 
of  this  mill  but  a  public  institution.  Under  these  circumstances  it  is 
not  a  plant  facility  with  respect  to  those  operations  which  are  properly 
the  function  of  a  common  carrier. 

And  the  application  of  this  rule  can  create  no  unjust  discrimina- 
tion^ between  the  Kaul  Lumber  Company  and  any  other  lumber 
company,  so  long  as  the  divisfon  allowed  that  railroad  for  the  per- 
formance of  this  service  by  its  connection  is  not  undue.  The  case 
shows  that  mills  were  located  upon  the  Sylacauga  &  Wetumpka 
Railroad,  whose  product  was  carried  by  that  railroad  to  market. 
Compare  one  of  these  mills  with  the  mill  of  the  lumber  company. 
The  Kaul  Company  performs  the  service  in  each  case,  and  in  each 
case  it  receives  for  that  service  2  cents  per  100  pounds.  In  each  case 
the  cost  of  performing  the  service  plus  a  reasonable  profit  is  2  cents 
per  100  pounds.  The  Kaul  Lumber  Company  therefore  receives 
from  the  railroad  company  2  cents  per  100  pounds  which  its  rival  does 
not,  and  pays  out  exactly  that  sum  in  the  performance  of  a  service 
which  its  rival  does  not  perform.  There  is  therefore  no  advantage  in 
favor  of  either. 

If,  upon  the  other  hand,  the  Kaul  Lumber  Company  were  denied 
a  division  upon  the  transportation  of  its  own  product,  it  would  be  at 
a  disadvantage,  since  it  would  pay  the  same  rate  as  its  competitor 
while  to  secure  that  rate  it  would  be  obliged  to  expend  2  cents  per 
100  pounds  while  its  competitor  expended  nothing. 

I  do  not  think  that  the  Kaul  Lumber  Company  is  estopped  from 
attacking  this  through  rate  as  unreasonable  by  the  fact  that  the 
Sylacauga  &  Wetumpka  Railroad  concurred  in  the  tariflF. 

The  law  of  Alabama  permitted  this  company  to  construct  a  rail- 
road, which,  when  constructed  and  in  operation,  was  a  common 
carrier  and  subject  to  all  the  obligations  of  a  common  carrier  to  the 
general  public.  Neither  that  railroad  nor  the  Kaul  Lumber  Com- 
pany had  any  voice  in  this  2-cent  advance;  nor  did  it  derive  any 
benefit  from  that  advance.  I  can  not  believe  that  it  was  the  duty  of 
that  railroad,  under  the  circumstances,  to  decline  to  join  in  that 
tariff  and  thereby  to  deprive  these  other  mills  which  were  located  upon 
its  line  of  the  benefits  of  a  through  rate  and  of  that  through  service 
which,  under  the  statute,  it  was  bound  to  accord  to  them  as  shippers. 
It  was  the  duty  of  that  railroad  to  join  in  these  tariffs  under  the 
circumstances,  and  it  was  the  right  of  every  shipper  upon  its  line, 
including  the  Kaul  Lumber  Company,  to  attack  the  rate  so  estab- 
lished as  unreasonable.  This  railroad  has  become  a  public  servant 
and  in  so  far  as  it  performs  a  public  service  it  stands  related  to  the 
Kaul  Lumber  Company  as  it  does  to  every  other  shipper. 
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It  appears' that  there  were  certain  other  mills  located  upon  the 
Sylacauga  &  Wetumpka  Railroad  at  which  forest  products  were  manu- 
factured in  competition  "v^^th  the  Kaul  Lumber  Company.  After  the 
2-cent  advance  by  the  main-line  roads  the  rate  was  still  further 
advanced  by  3  cents  per  100  pounds  from  all  points  upon  the  Syla- 
cauga &  Wetumpka  Railroad.  This  advance  was  made  at  the 
request  of  that  company,  and  the  entire  amount  of  that  advance  was 
retained  by  that  company.  After  the  advance  the  Sylacauga  & 
Wetumpka  Railroad  received  from  its  main-line  connections,  not 
2  cents,  but  5  cents  per  100  pounds  by  way  of  a  division. 

The  manifest  purpose  of  this  action  upon  the  part  of  the  Kaul 
Lumber  Company  was  to  secure  an  advantage  of  3  cents  per  100 
poimds  as  against  its.  competitors  who  were  operating  upon  its 
railroad,  and  such  was  the  manifest  result  of  the  transaction.  Assum- 
ing, as  we  must,  that  2  cents  per  100  pounds  was  a  just  and  reasonable 
division  between  this  railroad  and  its  connections,  the  transaction 
above  stated  was  not  only  technically  unlawful  but  disreputable  in 
fact,  and  both  the  Sylacauga  &  Wetumpka  Railroad  and.  the  main 
line  railroad  ought  to  be  responsible  to  the  industries  affected.  It  is 
because  situations  of  this  kind  should  be  effectively  dealt  with  that 
I  beUeve  this  Commission  should  hold  that  such  roads  are  common 
carriers  and  should  exercise  jurisdiction  over  them  as  such  whenever 
that  can  properly  be  done.  Had* any  of  these  mills  called  our  atten- 
tion to  this  transaction  we  ought  certainly  to  have  granted  speedy 
and  effective  relief. 

Assuming  that  the  2-cent  advance  was  proper,  but  that  the  3-cent 
advance  was  improper,  as  should  be  done,  in  this  proceeding,  since  this 
latter  increase  was  at  the  request  and  for  the  benefit  of  the  Kaul 
Lumber  Company  and  its  railroad,  it  will  be  seen  that  the  net  result 
was  to  give  the  Kaul  Lumber  Company,  as  the  owners  of  the  Syla- 
cauga &  Wetumpka  Railroad,  a  division  out  of  a  reasonable  through 
rate,  which  was  1  cent  per  100  pounds  more  than  that  to  which  it 
was  fairly  entitled. 

The  Kaul  Lumber  Company  through  its  railroad  has  imposed  upon 
its  competitor  a  certain  rate  and  it  can  not  be  heard  to  say  in  this 
proceeding  that  it  ought  not  to  pay  the  same  rate  itself.  That  being 
so,  it  has  already  received  from  these  main-line  roads  more  than  a 
reasonable  sum  for  the  performance  of  its  service,  and  it  ought  not  to 
be  awarded,  under  the  guise  of  reparation,  a  still  greater  sum. 
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No.  3683. 
SOUTHWESTERN  PRODUCE  DISTRIBUTERS  ET  AL. 

V. 

WABASH  RAILROAD  COMPANY. 


SuimUted  March  6,  19U.    Decided  March  11,  1911. 


1.  The  public  stations,  depots,  and  grounds  of  carriers  to  a  certain  extent  are  also 

their  private  property  subject  to  their  own  control  with  respect  to  any  private 
business  carried  on  in  or  upon  them,  provided  the  use  so  made  of  the 
property  is  in  itself  reasonable  and  contributes  to  the  public  convenience  or 
to  the  advantage  of  the  carrier  without  creating  preferences  or  discriminations 
as  between  shippers  or  travelers. 

2.  Station  restaurants,  news  stands,  barber  shops,  and  similar  private  enterprises  at 

railroad  terminals,  ordinarily  conducted  by  outside  interests,  add  to  the  con- 
venience of  the  public  before  the  transportation  by  the  carrier  has  commenced 
or  after  it  has  been  completed,  and  are  no  part  of  the  service  undertaken  by  the 
carrier  for  the  public  under  its  published  tariffs. 

3.  Upon  con^plaint  by  a  rival  auction  company  demanding  at  the  St.  Louis  terminals 

of  the  defendant  the  same  facilities  for  conducting  its  business  as  an  auctioneer 
of  fruits  and  v^etables  that  are  accorded  exclusively  to  another  auction  com- 
pany; neld,  That  the  complaint  is  without  merit,  the  proof  showing  that  the 
latter  company  offers  its  services  to  all  dippers  at  a  uniform  rate  and  without 
preference  or  discrimination. 

George  E,  Mix  for  complainants. 
N,  8.  Brovm  for  defendant. 

Report  of  the  Commission. 

Hablan,  Commissioner: 

For  some  years  the  American  Central  Fruit  Auction  Company,  here- 
inafter for  brevity  referred  to  as  the  American  Company,  has  b^n  per-' 
mitted  to  conduct  its  business  as  an  auctioneer  of  fruit  and  vege- 
tables on  the  terminal  premises  of  the  defendant  at  St.  Louis.  From 
time  to  time  as  its  own  convenience  required  the  defendant  has 
moved  the  business  from  one  building  to  another;  it  is  now  quartered 
in  one  of  its  warehouses,  about  160  feet  long  by  40  feet  wide.  Be- 
sides having  the  use  of  the  ground  floor  of  this  building  the  auction 
company  is  given  space  for  its  general  offices  on  the  second  floor; 
additional  space  in  an  adjoining  building  is' also  available  when  re- 
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quired  by  the  volume  of  the  shipments  received.  The  fruits  and 
vegetables  are  ordinarily  unloaded  into  the  warehouse,  and  stated 
auctions  are  held  there  on  Monday,  Wednesday,  and  Friday  of  each 
week.  Under  its  arrangement  with  the  defendant  the  auction  com- 
pany is  permitted  to  sell  only  such  fruits  and  vegetables  as  are  re- 
ceived at  St.  Louis  over  the  lines  of  the  defendant  or  reach  St.  Louis 
over  other  lines  from  noncompetitive  territory.  The  record  discloses 
no  element  of  discrimination  as  between  the  different  shippers  that 
wish  to  use  the  auction  company's  services.  Nor  are  we  advised 
that  any  complaint  has  been  made  of  the  manner  in  which  its  duties 
are  performed.  It  makes  a  imiform  charge  of  2^  per  cent  of  the 
amount  realized  at  the  sale. 

The  defendant  explains  and  justifies  the  arrangement  on  the 
ground  that  it  makes  its  terminals  at  St.  Louis  more  useful  to  ship- 
pers and  selves  as  an  inducement  to  them  to  ship  over  its  lines. 

The  complaint  was  filed  by  the  Southwestern  Produce  Distrib- 
uters, a  voluntaiy  association  of  dealers  in  fruits  and  vegetables, 
closely  affihated  with  the  St.  Louis  Fruit  Auction  Company,  here- 
inafter referred  to  as  the  St,  Louis  Company.  It  quickly  appeared 
at  the  hearing  that  the  latter  company,  organized  to  compete  with 
the  American  Company,  was  the  real  party  in  interest,  and  an  order 
was  thereupon  entered  making  it  a  co-complainant.  It  is  in  fact 
the  principal  complainant.  The  real  object  of  the  proceeding,  fully 
disclosed  as  the  hearing  progressed,  was  to  compel  the  defendant  to 
set  aside  a  warehouse  for  its  use,  or  a  part  of  the  same  warehouse 
that  is  used  by  the  American  Company,  so  that  it  also  may  conduct 
a  business  of  auctioning  fruits  and  vegetables  at  the  defendant's 
terminals.  During  the  courae  of  his  testimony  the  president  of 
the  St.  Louis  Company  explained  the  purpose  of  the  complaint  by 
saying  tliat  his  company  demanded  the  same  facilities  that  are 
accorded  the  American  Central  Fruit  Auction  Company  in  the  ter- 
minal freight  houses  of  the  Wabash  in  St.  Louis.  He  suggested 
also  that  in  order  to  avoid  confusion  the  St.  Louis  Company  could 
hold  its  auctions  in  the  same  warehouse  on  the  days  of  the  week 
when  no  auctions  were  held  by  the  American  Company,  namely,  on 
Tuesday, -Thursday,  and  Saturday.  It  was  said,  however,  that  the 
American  Company  requires  the  substantial  use  of  the  warehouse 
during  the  entire  week,  the  unloading  of  the  cars  ordinarily  being 
done  during  the  day,  or  through  the  afternoon  and  night,  pre- 
ceding its  auctions.  The  St.  Louis  Company,  on  the  other  hand, 
insisted  that  arrangements  could  be  made  so  that  both  companies 
could  use  the  same  warehouse  without  any  substantial  inconven- 
ience to  either.  As  an  assertion  of  the  right  to  enjoy  equal  privi- 
leges with  the  American  Company  in  the  defendant's  warehouse,  the 
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St.  Louis  Company  endeavored>  before  filing  the  complaint,  to  con- 
duct an  auction  sale  there  without  the  consent  either  of  the  defend- 
ant or  of  the  American  Company.  But  its  employees  were  forcibly 
ejected  from  the  place  by  the  police.  It  is  understood  that  the  effort 
was  made  in  aid  of  this  record  and  as  lajring  a  foundation  for  the 
allegation  that  the  defendant  had  refused  to  accord  the  St.  Louis 
Company  equal  privileges  at  its  St.  Louis  tenninals  for  conducting 
its  business  as  an  auctioneer,  and  in  so  doing  was  guilty  of  an  undue 
and  an  unlawful  discrimination  against  it,  as  well  as  against  the 
Southwestern  Produce  Distributers,  the  members  of  which,  as  is 
alleged,  desire  to  use  the  services  of  the  St.  Louis  Company  instead 
of  being  compelled  to  avail  themselves  of  the  services  of  the  American 
Company. 

An  occasional  carload  of  produce  is  billed  to  the  American  Com- 
pany to  be  sold  by  it  at  auction,  and  it  thus  appears  on  the  shipping 
records  as  a  consignee.  This  happens  but  rarely  and  only  through 
inadvertence,  as  we  are  assured.  Except  in  such  instances  we  do 
not  understand  that  it  is  a  shipper  even  in  form  or  that  it  has  any 
interest,  beyond  its  commission,  in  the  fruits  and  vegetables  that  it 
sells  at  auction.  We  were  given  to  understand  that  it  is  entirely 
independent  of  shippers  and  shipping  interests,  and  has  no  relation 
with  the  defendant  or  its  officers.  We  also  understand  that  the 
defendant  receives  no  compensation  from  the  American  Company 
for  the  use  of  the  warehouse  or  for  the  privilege  of  conducting  an 
auction  business  on  its  terminal  property. 

The  auction  sales  are  not  in  any  sense  held  on  behalf  of  the  defend- 
ant and  therefore  have  no  relation  to  the  transportation  service  that  it 
imdertakes  and  offers  to  shippers.  They  are  simply  a  convenience  of 
which  shippers  may  avail  themselves  after  the  service  of  transporta- 
tion has  been  concluded.  It  is  somewhat  analogous  to  the  station 
restaurant,  news  stand,  barber  shop,  and  other  conveniences  which 
travelers  arriving  at  a  station  may  make  use  of  if  they  so  desire. 
They  are  enterprises  that  outsiders  are  frequently  permitted  to  engage 
in  at  railroad  terminals,  not  as  a  part  of  the  service  that  the  carrier 
renders  the  pubhc  but  as  something  that  adds  to  the  general  con- 
venience of  the  pubhc.  The  telegraph,  telephone,  transfer,  and  cab 
offices  ordinarily  found  in  passenger  stations  rest  upon  the  same 
general  basis.  They  add  to  the  convenience  of  the  passenger  before 
the  transportation  by  the  carrier  has  commenced  or  after  it  has  been 
completed,  without  adding  to  the  service  undertaken  by  the  carrier 
for  the  traveler  under  its  pubUshed  rates. 

Such  being  the  nature  of  the  business  carried  on  by  the  American 
Company  at  the  St.  Louis  terminals  of  the  defendant,  a  convenience 
of  which  all  shippers  of  fruits  and  vegetables  may  avail  themselves 
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or  not,  as  they  choose,  but  which  is  wholly  apart  from  the  service  of 
transportation  performed  by  the  defendant,  the  question  arises 
whether  the  St.  Louis  Company  has  a  legal  right  to  demand  equal 
facilities  for  conducting  the  same  business  upon  the  terminal  premises 
of  the  defendant.  If  it  may  predicate  an  allegation  of  unlawful  dis- 
crimination against  it  by  the  defendant  because  the  American  Com- 
pany has  been  given  an  exclusive  privilege  of  conducting  auctions  on 
the  terminal  premises  of  the  defendant,  it  would  seem  to  follow  that 
all  other  auction  companies  that  may  hereafter  be  organized  in  St. 
Louis  may  also  demand  the  same  privil^e.  If  one  barber  is  per- 
mitted to  open  a  shop  in  the  passenger  station  of  a  carrier,  other  bar- 
bers, if  the  complainant's  contention  be  sound,  may  demand  like 
facilities ;  and  if  a  railroad  company  permits  a  restaurant  or  any  other 
enterprise  of  that  nature  to  be  carried  on  in  a  passenger  station  or  a 
freight  depot  for  the  general  convenience  of  the  traveling  and  ship- 
ping pubUc,  it  must  assign  space  and  equal  facilities  to  all  who  may 
apply,  so  that  they  also  may  enjoy  an  opportimity  of  serving  the 
public  in  the  same  way  and  at  the  same  place.  The  mere  statement 
of  the  proposition  seems  to  require  its  denial  as  a  legal  right.  While 
a  common  carrier  must  serve  the  traveling  and  the  shipping  pubUc  on 
equal  terms  and  without  discriminations  or  preferences,  we  have  not 
imderstood  that,  in  imdertaldng  to  perform  certain  duties  for  those 
who  travel  or  ship  their  merchandise  over  its  lines,  it  assumes  any 
obligations  to  those  who  do  neither  the  one  nor  the  other.  Certainly 
if  any  such  obligations  exist  they  are  not  to  be  found  in  the  act  to 
regulate  commerce  and  are  therefore  beyond  our  power  to  enforce  or 
regulate.  Our  authority  under  the  act,  in  a  broad  and  general  sense, 
extends  only  to  the  relations  between  carriers  and  those  who  travel  or 
who  ship  their  merchandise  over  their  lines.  In  performing  these 
services  for  the  public  the  property  of  a  carrier  is  subjected  to  a 
pubHc  use  that  we  may  regulate  and  control  in  the  public  interest 
and  for  the  correction  of  abuses  in  the  way  of  discriminations  and 
preferences.  But  to  a  certain  extent  the  public  stations,  depots,  and 
groimds  of  carriers  are  also  their  private  property,  subject  to  their 
own  control  with  respect  to  any  private  business  carried  on  in  or  upon 
them,  provided  that  what  is  thus  done  for  the  public  is  in  itself  a  rea- 
sonable use  of  the  property  and  contributes  to  the  pubUc  conven- 
ience or  to  the  advantage  of  the  carrier.  To  that  extent  we  seem  to  be 
without  authority,  unless  in  some  way  such  use  of  a  terminal  property 
creates  preferences  or  discriminations  as  between  shippers  or  travelers. 

The  right  to  grant  exclusive  privileges  of  this  general  nature  in 
passenger  stations  has  been  much  discussed  in  the  courts  both  of 
this  coimtry  and  of  England,  and  has  generally  been  sustained, 
although  in  a  few  of  our  states  it  has  been  denied.     The  prior  cases 
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on  the  subject  have  been  collated  and  many  of  them  reviewed  in 
D(movan  v.  Pennsylvania  Co.y  199  U.  S.,  279.  In  that  case  the 
Pennsylvania  Company  had  made  an  arrangement  with  the  Par- 
melee  Transfer  Company  to  fm*nish,  at  its  passenger  station  in 
GiicagOy  all  vehicles  necessary  for  the  accommodation  of  passengers 
arriving  on  its  trains.  The  question  at  issue  was  whether  it  could 
legally  exclude  from  its  depot  groimds  and  passenger  station  hackmen 
and  expressmen  coining  there  for  the  purpose  of  soliciting  for  them- 
selves the  custom  and  patronage  of  passengers.  The  right  to  make 
an  exclusive  contract  with  a  particular  transfer  company  to  supply 
vehicles  to  its  passengers  was  sustained,  the  court  saying,  page  299: 

There  are  cases  to  the  contrary,  but  in  our  opinion  the  better  view,  the  one  sus- 
tained by  the  clear  weight  of  authority  and  by  sound  reason  and  public  policy,  is 
that  which  we  have  expressed. 

Upon  consideration  of  the  whole  record  we  think  that  the  St. 
Louis  Company  has  no  standing  before  us  to  demand  any  such  relief 
as  it  asks.  We  take  the  same  view  of  the  complainants,  the  South- 
western Produce  Distributers,  who  contend  that  they  have  the  right 
to  have  the  St.  Louis  Company  installed  on  the  terminal  premises  of 
the  defendant  in  order  that  they  may  use  its  services  as  an  auctioneer 
instead  of  handing  their  fruits  and  vegetables  over  to  the  American 
Company  to  be  sold  at  auction.  We  think  that  no  such  right  exists. 
The  auction  sales  conducted  by  the  American  Company  are  open  to 
all  shippers  of  fruits  and  vegetables  on  equal  terms  and  without  dis- 
crimination. It  is  a  matter,  as  we  have  shown,  that  is  wholly  outside 
and  apart  from  the  service  of  transportation  performed  by  the 
defendant.  The  company  was  permitted  to  establish  itself  there  for 
the  general  convenience  of  all  shippers  over  the  line  of  the  defendant. 
This  is  a  reasonable  use  for  •the  defendant  to  make  of  its  property, 
and,  in  the  absence  of  some  abuse  or  discrimination  against  him  on 
the  part  of  the  American  Company,  it  is  dear  that  the  individual 
shipper  has  no  right  to  demand  that  another  auctioneer  whom  he  pre- 
fers for  some  reason  shall  also  be  admitted  to  the  terminal  premises 
of  the  defendant  for  the  purpose  of  conducting  an  auction  business. 
It  is  scarcely  necessary  to  add  that  we  assume  that  all  the  facts 
respecting  the  relations  of  the  American  Company  with  the  defendant 
and  with  shippers  have  been  disclosed  on  the  record.  It  is  also 
imderstood  that,  except  in  occasional  cases,  due  wholly  to  inadvert- 
ence, the  American  Company  is  not  the  consignee  of  the  fruits  and 
v^etables  which  it  sells  at  auction.  Should  the  practice  in  that 
regard  be  otherwise,  the  case  might  stand  in  quite  a  different  light. 

The  complaint  must  be  dismissed,  and  it  will  be  so  ordered. 
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No.  1675. 
RAILROAD  COMMISSION  OF  TEXAS 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Submitted  April  16,  1910.     Decided  February  it,  1911. 


Upon  complaint  against  the  advanced  class  and  commodity  rates  from  St  Louis  to 
Texas  common  points,  made  effective  on  Augost  10, 1906,  by  the  carriers  com- 
prising the  Southwestern  Tariff  Committee  and  their  connections,  and  after 
careful  consideration  of  the  record,  having  in  mind  the  interest  of  the  public, 
of  shippers,  and  of  such  of  the  defendant  lines  as  draw  their  revenues  largely 
if  not  entirely  from  those  rates,  it  is  Hdd: 

1.  That  the  advanced  rates  as  a  whole  have  not  so  increased  the  revenues  of  the 

defendants  as  to  make  them  extortionate  or  to  yield  earnings  that  are  unduly 
large,  as  alleged;  and  that  no  grounds  have  been  shown  for  any  substantial 
disturbance  of  them. 

2.  That  the  advanced  commodity  rates  as  a  whole  are  not  unreasonable,  it  being 

understood  that  any  particular  rate  or  set  of  rates  in  those  schedules  are  still 
open  to  attack  upon  any  of  the  grounds  ordinarily  assigned  in  challenging  the 
reasonableness  of  rates. 

3.  That  the  present  class  rates  from  St  Louis  to  Texas  common  points  are  unreason- 

able and  unduly  discriminatory,  and  that  just  and  reasonable  class  rates  for 
the  future  between  said  points  should  not  exceed  those  set  forth  in  the  report 

Jewel  P.  LigJUfoot^  attorney  general  of  Texas,  Jainea  D.  Walthall 
and  R.  E.  Crawford^  assistant  attorneys  general,  and  S.  11.  Cowan  for 
complainant. 

Robert  Dunlap^  J.  W.  Terty^  and  iT.  A.  Stednian  for  Atchison, 
Topeka  &  Santa  Fe  Railway  system. 

E.  B.  Pdrce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company 
and  subsidiary  lines,  and  El  Paso  &  Southwestern  system. 

Fred  n.  Woody  C.  IT.  Todkum^  and  R.  C.  Duff  for  St.  Louis  &  San 
Francisco  Railroad  Company  and  subsidiary  lines. 

F.  C.  DUla/rd^  II.  M.  Garwood^  and  J.  P.  Blair  for  Southern 
Pacific  lines. 

James  Ra^german;  Joseph  M.  Bryso7i;  Cohe^  Miller  cfe  Coke;  and 
A.  H.  McKnight  for  Missouri,  Kansas  &  Texas  Railway  Company  and 
its  lines  in  Texas. 
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James  C.  Jeffery^  Martin  L.  Clardy^  and  Alexander  O.  Cochra/n  for 
Missouri  Pacific  Redlway  Company  and  St.  Louis,  Iron  Mountain  & 
Southern  Bailway  Company. 

8.  H.  Weaty  E.  B.  Perkins^  and  Roy  F.  Britton  for  St.  Louis  South- 
western Railway  Company  and  subsidiary  lines. 

John  A.  Eaton;  J.  W.  McLoud;  Duval  West;  E.  C.  Eliot;  J.  W. 
Terry;  Baker ^  Bott%^  Parker  cfe  Qurwood;  T.  J.  Freeman;  Andrews ^ 
BaU  cfe  8t/reetman;  Coke^  MiUer  cfe  Coke;  E.  B.  Perkins;  M.  A. 
Spoonts;  iT.  H.  Lassiter;  A.  W.  Houston;  Hiram  Glass;  W.  L.  Hall; 
Claude  Pollard;  H.  C.  Duff;  and  N.  A.  Stedman  for  various  other 
defendant  companies. 

8.  H.  Cowan^  J.  C.  Lincoln^  H.  C.  Barlow^  and  U.  8.  Pawkett  for 
the  various  interveners. 

Report  op  the  Cobimission. 

Hablan,  Commissioner: 

On  March  15,  1903,  all  the  class  rates  and  most  of  the  conunodity 
rates  from  St.  Louis  and  Kansas  City  to  Texas  common  points  were 
advanced  by  the  carriers  interested  in  that  traffic,  the  extensive  terri- 
tory taking  rates  based  on  St  Louis  being  also  necessarily  affected  by 
the  increase.  This  readjustment  of  rates  on  a  higher  level  was  the 
occasion  of  a  thorough  investigation  instituted  by  the  Commission  for 
the  purpose  of  inquiring  into  the  question  of  their  reasonableness. 
The  report  was  announced  on  August  16,  1905,  under  the  title  In  the 
Matter  of  Class  and  Commodity  Rates  from  8t.  Louis  to  Texas  Com- 
mon PotntSj  11  I.  C.  C.  Rep.,  238;  and  the  view  expressed  was  that 
while  the  advances  on  the  whole  seemed  to  be  without  justification  this 
did  not  appear  with  sufficient  certainty  to  warrant  the  Conmiission  in 
ordering  the  old  rates  to  be  restored. 

Although  many  individual  rates  were  subsequently  modified  the  rate 
structure  established  at  that  time  was  not  subjected  to  any  general 
revision  until  August  10,  1908,  when  the  railroads  comprising  the 
Southwestern  Tariff  Committee,  and  their  connections,  again  advanced 
the  class  rates  from  St.  Louis  to  Texas  common  points,  the  increases  rang- 
ing from  10  cents  per  100  pounds  on  class  1  to  4  cents  per  100  pounds 
on  class  E.  Advances  were  also  made  in  many  of  the  commodity  rates. 
These  advances  had  the  effect  also  of  increasing  the  rates  from  the  ter- 
ritory east  of  the  Mississippi  River  regardless  of  the  crossing  through 
which  the  traffic  moves,  the  rates  from  that  territory  to  Texas  common 
points  being  based  generally  upon  the  St.  Louis  rates. 

On  the  same  day  on  which  the  increased  rates  went  into  effect  the  Rail- 
road Commission  of  Texas  filed  this  formal  complaint  attacking  them 
as  unjust,  unreasonable,  and  discriminatory.  While  the  petition  also 
alleges  that  the  advance  of  March  15, 1903,  resulted  in  unjust  and  imrea- 
sonable  rates  and  asserts  that  the  rates  in  effect  prior  to  that  advance 
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were  just  and  reasonable  under  the  conditions  tlien  prevailing,  the  record 
is  directed  almost  entirely  to  the  increased  rates  that  became  effective  on 
August  10,  1908.  One  of  the  defendants,  as  we  may  say  in  passing, 
regards  it  as  clear  that  upon  a  comparison  of  the  schedule  of  1903  with 
the  schedule  of  1908  it  will  be  found  that  the  rates  as  a  whole  have 
been  reduced  since  the  advance  of  1903;  and  the  leading  trafSc  witness 
for  the  interveners  conceded  that  the  advance  of  1903  had  not  operated 
to  impede  the  free  movement  of  trafSc  to  Texas  common  points  or  to 
yield  the  carriers  unreasonably  large  earnings.  In  our  view  of  the 
record  the  only  substantial  issue  before  us  is  as  to  the  propriety  of  the 
advance  of  1908.  It  is  alleged,  however,  that  both  these  readjustments 
of  the  southwestern  rates  were  the  result  of  concerted  action  on  the 
part  of  the  defendants  and  were  therefore  in  violation  of  the  so-called 
Sherman  anti-trust  act. 

Shortly  after  the  petition  of  the  complainant  had  been  filed,  some 
15  trafSc  associations  and  shippers  of  St.  Louis,  Chicago,  and  Texas, 
as  well  as  other  persons  interested  in  rates  to  the  southwest,  filed  in- 
tervening petitions  also  attacking  the  new  schedule  of  rates  as  unrea- 
sonable and  discriminatory;  it  may  be  well  to  add  that  one  or  two 
associations  in  Texas  on  being  requested  to  intervene  declined  to  do  so. 
Issue  having  been  joined  in  this  broad  way  the  cause  was  set  for  hear- 
ing at  St.  Louis,  and  subsequently  at  San  Antonio.  Some  testimony 
was  also  taken  at  Chicago  and  at  Washington.  The  result  is  a  record 
of  over  3,500  typewritten  pages,  which  has  been  carefully  abstracted 
in  printed  form.  There  have  also  been  prepared  three  printed  volumes 
embracing  more  than  250  exhibits  in  which  the  financial,  traffic,  rate, 
and  other  statistics  bearing  upon  the  controversy  are  exhaustively 
laid  before  us.  The  case  is  carefully  presented  upon  briefs,  and  was 
also  argued  orally  and  at  length  by  counsel  representing  the  various 
interests  involved.  While  the  record  has  been  subjected  to  careful 
scrutiny  and  study  we  regard  it  as  unnecessary  to  attempt  in  this  report 
to  set  forth  any  extended  summary  of  the  testimony  or  of  the  exhibits. 
From  the  view  that  we  take  of  the  controversy  it  will  suffice  to  make  a 
brief  outline  of  the  record,  and  with  equal  brevity  to  indicate  our  con- 
clusions and  the  reasons  that  have  led  us  to  these  results. 

It  may  be  well,  in  the  first  place,  to  refer  to  the  contention  of  the 
complainant  that  the  rate  advances  in  question  were  the  result  of  an 
agreement  between  the  caiTiers  in  violation  of  the  so-called  anti-trust 
act,  and  that  this  raises  a  presumption  that  they  were  unreasonable. 
This  point  has  been  urged  in  other  cases  and  the  Commission  has  uni- 
formly held  that  it  has  no  powers  in  the  enforcement  of  that  legisla- 
tion; so  that  even  if  the  rates  were  advanced  by  agreement  as  alleged, 
that  fact  does  not  furnish  a  foundation  upon  which  we  may  base  a 
finding  that  they  are  unlawful  under  the  act  that  we  administer.  We 
need  not  therefore  examine  the  testimony  with  a  view  to  ascertaining 
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whether  or  not  it  shows  a  concert  of  action  on  the  part  of  the  defend- 
ants resulting  in  the  advance  in  rates  of  August  10,  1908.  Nor  shall 
we  indulge  against  the  advanced  rates  any  presumption  of  unreasona- 
bleness on  the  theory  that  they  were  established  in  consequence  of  an 
agreement  among  the  defendants. 

Counsel  for  the  complainant  seem  to  think  that  the  larger  part  of 
the  traflSc  to  Texas  points  moves  on  class  rates.  The  defendants,  on 
the  other  hand,  assert  that  the  bulk  of  the  trafSc  moves  upon  special 
commodity  rates,  or  under  exceptions  to  the  classification  having  the 
effect  of  commodity  rates.  Their  leading  trafSc  expert  presented 
exhibits  indicating,  as  he  thought,  that  an  overwhelmingly  greater 
proportion  of  the  total  traffic  must  move  on  commodity  rates.  He 
thought,  indeed,  that  this  would  be  self-evident  to  one  experienced  in 
such  matters,  and  his  own  view  was  that  not  to  exceed  7  per  cent  of 
the  total  movement  takes  class  rates.  The  chief  rate  witness  for  the 
complainant  was  of  the  opinion  that  no  more  than  20  per  cent  takes 
class  rates.  We  may  properly  assume  that  an  exact  statement  of  the 
class  tonnage  would  lie  somewhere  between  these  two  estimates. 

In  the  tariff  of  August  10,  1908,  there  were  about  110  special  com- 
modity items  naming  rates  to  Texas  common  points  from  the  Missis- 
sippi River  and  territory  beyond.  It  appears  that  advances  were  made 
in  54  of  these  items  while  44  carried  reductions,  and  in  12  items  the 
commodity  rates  were  unchanged.  One  of  the  exhibits  offered  by  the 
defendants  shows  the  number  of  changes  made  between  1903  and  1908 
in  the  rates  on  articles  moving  under  conunodity  rates  or  on  excep- 
tions to  the  classification.  It  indicates  the  number  of  reductions  as 
well  as  the  number  of  advances  made  in  such  rates  during  that  period. 
The  total  changes  between  March  81,  1903,  and  July  31, 1908,  in  tariff 
series  I,  as  shown  on  the  exhibit,  amounted  to  2,399,  of  which  1,730, 
or  72  per  cent,  were  reductions,  and  669  changes,  or  28  per  cent,  were 
advances.  The  changes  made  in  other  tariff  series  are  worked  out  in 
the  same  way,  and  show  substantially  similar  results.  The  exhibit, 
however,  AS  the  complainant  points  out,  is  without  special  value  when 
considering  the  particular  issue  now  before  us,  for  the  advances  may 
have  been  applicable  to  a  substantially  greater  volume  of  tonnage  than 
moves  under  the  reduced  rates,  in  which  event  their  percentage  of  the 
total  rate  changes  would  fail  to  indicate  the  real  result  of  the  changes 
on  the  revenues  of  the  defendants.  The  utmost  that  may  be  said  of 
the  exhibit  is  that  it  shows  an  apparent  tendency  during  the  five  years 
from  1903  to  1908  toward  a  reduction  in  commodity  rates  and  in  rates 
applicable  on  articles  moving  under  exceptions  to  the  classification. 
It  may  be  well  at  this  point  to  note  that  after  this  petition  was  filed 
substantial  reductions  were  made  in  a  number  of  the  commodity  rates 
advanced  on  August  10,  1908,  so  that  at  the  time  of  the  oral  argii- 
mentj  as  counsel  for  the  complainant  conceded,  some  of  the  grounds 
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of  complaint  had  voluntarily  l>ecn  removed  by  the  defendants.  It  is 
also  doubtle.ss  tnie  that  hi  some  inHtanees  the  rates  then  advanced  have 
since  been  still  further  increased. 

The  class  rates  in  effect  before  and  after  August  10, 1908,  are  shown, 
in  cents  per  100  pounds,  on  the  following  table: 

Class 1        2        3       45ABCDE 

Old  Rate 137  121  104   96  76  79  70  58  46  39 

New  Rate....  147  129  112  102  80  86  75  62  50  43 

The  amount  of  the  advances  made  on  that  date  in  the  several  classes, 
in  cents  per  100  pounds,  were  as  follows: 

Class 1     2346ABCDE 

Advance 10    886665444 

It  should  be  noted  also  that  the  class  i*ates  put  in  effect  on  March 
15, 19Q3,  above  contrasted  with  the  new  rates  of  1908,  were  themselves 
substantially  higher  than  the  class  rates  that  were  in  effect  on  January 
1,  1894,  as  is  shown  on  the  following  table: 

Class 1        2        346ABCDE 

Rate  of  1894 130  113   97  90  70  74  66  54  43  39 

Rate  of  1903 137  121  104  96  75  79  70  68  46  39 

Increase 7        8        76655430 

The  advances  in  the  class  rates  necessarily  had  the  effect  of  advanc- 
ing the  rates,  in  substantially  similar  percentages,  on  articles  moving 
under  exceptions  to  the  classification.  The  advances  in  the  com- 
modity rates  varied  and  can  best  be  ascertained  by  an  examination  of 
the  new  rates  with  the  old  rates.  It  is  said  that  the  average  advance 
was  about  the  same  as  the  average  advance  in  the  class  rates.  The  rates 
on  a  number  of  important  commodities,  of  which  there  is  a  heavy  ton- 
nage, were  not  touched  at  all,  among  them  being  grain,  grain  products, 
live  stock,  lumber,  sash,  doors,  coal,  packing-house  products,  sugar, 
molasses,  glucose,  and  canned  goods;  many  of  these  rates  could  not 
be  increased  because  they  were  still  under  the  control  of  orders 
entered  by  this  Commission  in  formal  proceedings. 

The  extent  of  the  traffic  affected  by  the  advanced  rates  does  not 
clearly  appear.  Counsel  for  the  Texas  lines,  taking  a  middle  ground 
between  two  other  estimates  of  40  and  60  per  cent,  seem  to  think 
that  they  affected  about  50  per  cent  of  the  Texas  interstate  traffic.  Coun- 
sel for  the  complainant,  on  the  other  hand,  assert  very  positively 
that  the  traffic  moving  under  the  increased  rates  did  not  exceed 
10  per  cent  of  the  total  tonnage  of  any  one  of  the  railroads  involved 
in  this  proceeding,  and  in  most  cases  did  not  exceed  5  per  cent  of 
their  tonnage.  The  two  views,  being  based  upon  different  standards 
of  comparison,  are  not  nece><Ranly  inconsistent,  but  we  infer  that  the 

defendants  think  the  advanced  rates  affected  a  larger  volume  of  traffic 
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than  the  complainant  is  willing  to  concede.  Nor  was  there  any 
agreement  among  counsel  as  to  the  amount  of  the  increase  in  the 
revenues  accruing  to  the  defendants  under  the  new  schedules.  The 
freight  traffic  manager  of  the*  Missouri,  Kansas  &  Texas,  speaking  of 
his  own  road,  said  that  the  increase  affected  only  a  small  part  of  the 
traffic  and  that  "we  do  not  get  enough  added  revenue  to  pay  us  for 
the  trouble  we  have  gone  to  in  trying  to  sustain  the  advance."  Refer- 
ring to  the  wholesale  rate  changes  made  sine«  the  advance  of  1903, 
aggregating  about  8,000  items  in  all,  in  which,  he  asserts,  reductions 
predominated,  counsel  for  the  Rock  Island  says  that  it  "  is  not  even 
clear  that  the  readjustment  of  1908  resulted  in  any  added  income  to 
the  carriers,  although  it  was  undoubtedly  the  intention  that  should  be 
the  effect."  It  is  alleged  in  the  petition  that  the  advanced  rates  will 
add  $2,600,000  a  year  to  the  revenues  of  the  carriers,  but  no  testi- 
mony on  the  point  was  offered  by  the  complainant.  Counsel  for  the 
Texas  companies  express  the  opinion  that  the  total  increase  in  the 
revenues  of  the  carriers  defendant  "would  i*ange  in  the  aggregate 
anywhere  from  $500,000  to  about  $1,250,000  per  annum." 

The  hearing  proceeded  largely  upon  the  general  theory  that  the 
question  before  us  was  whether  the  financial  condition  of  the  defend- 
ants was  such  as  to  warrant  this  increase  in  their  net  earnings.  It 
was  alleged  in  the  petition  that  the  rates  complained  of  were  extor- 
tionate upon  the  basis  of  the  value  of  the  defendant  properties, 
and  unreasonable  as  well  as  discriminatory  on  other  grounds  At  the 
opening  of  the  hearing  the  complainant,  through  its  counsel,  under- 
took to  show  in  support  of  this  and  kindred  allegations  that  the 
average  net  earnings  of  the  defendants  upon  the  fair  value  of  their 
several  properties  exceeded  the  average  net  returns  on  business  enter- 
prises in  general  in  that  part  of  the  country.  The  defendants  on  the 
other  band  undertook  to  justify  the  increased  rates  by  showing  a  need 
of  additional  revenue.  As  heretofore  stated,  no  less  than  250  exhibits 
were  offered  in  evidence  before  the  taking  of  testimony  was  con- 
cluded, many  of  them  relating  to  the  financial  condition  of  the  defend- 
ants and  analyzing  in  various  ways  their  revenues  and  the  general 
nature  of  their  traffic  and  their  earnings.  With  one  or  two  excep- 
tions no  witness  was  called  to  testify  as  to  the  reasonableness 
of  any  particular  rate  that  went  into  effect  on  August  10,  1908. 
As  a  matter  of  fact  it  was  announced  by  the  Commission  at 
the  first  hearing  that  the  reasonableness  of  individual  rates  would 
not  be  looked  into  upon  this  complaint.  Stated  generally,  then, 
the  question  before  us  is  whether  the  net  earnings  of  the  defend- 
ants upon  their  several  properties  were  such  as  to  justify  them  in 
securing  an  increase  of  revenue  by  readjusting  their  rates  on  a 
higher  level.  As  an  incident  to  this  general  issue  is  the  related 
question,  strongly  urged  upon  our  attention   by  the  complainant, 
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whether,  assuming  that  further  revenues  were  reasonably  required  in 
order  to  yield  the  defendants  just  returns  on  the  value  of  their  invest- 
ments, the  defendants  could  properly  increase  their  earnings,  with  that 
end  in  view,  by  putting  the  burden  upon  a  small  part  of  their  traffic 
instead  of  spreading  it  more  widely  over  their  whole  traffic.  The 
defendants  took  the  position,  on  the  other  hand,  that  when  rate  ad- 
vances covering  as  much  as  50  per  cent  of  the  traffic  are  challenged  as 
being  unjust  and  unreasonable,  and  the  defense  is  that  additional  rev- 
enue is  required  in  order  to  earn  a  reasonable  return  on  the  invest- 
ment, the  allegation  of  unreasonableness  is  met  if  that  defense  is 
established. 

The  testimony  touching  the  revenues  of  the  defendants  and  the  value 
of  their  lines  is  so  voluminous  and  the  exhibits  so  numerous  and  so 
varied  in  character  and  purpose  that  it  will  serve  no  useful  end  to 
attempt  to  describe  and  analyze  them  extensively  in  this  report.  Out  of 
the  mass  of  available  financial  statistics  in  the  record  the  complainant 
calls  special  attention  to  a  table,  and  a  compilation  based  upon  it,  both 
set  forth  in  full  in  its  brief.  The  table  was  prepared  b}'^  our  divi- 
sion of  statistics  from  reports  made  by  the  defendants  to  the  Com- 
mission for  the  fiscal  years  ending  June  30, 1903, 1904, 1908,  and  1909. 
It  embraces  certain  figures  respecting  each  of  the  many  defendants 
to  this  complaint.  The  compilation  based  upon  it  is  limited  to  a  few 
of  the  more  important  lines  shown  on  the  table;  using  the  figures  of 
the  table  it  purports  to  show  that  the  profits  for  the  fiscal  year  1909 
were  sufficient  to  yield  returns  on  a  valuation  of  $25,000  per  mile, 
ranging  from  5.17  per  cent,  in  the  case  of  the  International  &  Great 
Northern,  to  16.77  per  cent,  in  the  case  of  the  Atchison,  Topeka  & 
Santa  Fe;  and  returns,  on  a  valuation  of  $30,000  per  mile,  ranging 
from  4.31  per  cent  to  14  per  cent,  respectively.  The  table  is  relied 
on  as  showing  that  the  returns  on  the  investments  of  the  defendants 
in  their  railroad  properties  were  *' ample  to  pay  6  per  cent  on  valuations 
of  from  $30,000  to  $70,000  per  mile;"  and  the  compilation  is  regarded 
as  demonstrating  that  the  earnings  of  the  defendants  generally  were 
such  as  not  to  justify  the  advance  of  1908  in  their  rates. 

The  table  and  the  compilation  have  impressed  us  as  affording  a 
simple  and  clear  starting  point  for  this  inquiry;  but  in  view  of  the 
extent  of  the  table  we  shall  reproduce  from  it  here  only  the  figures 
relating  to  the  Missouri,  Kansas  &  Texas  Railroad  Company.  Of  the 
four  trunk  lines  that  are  defendants,  namely,  the  Missouri,  Kansas  & 
Texas,  the  Atchison,  Topeka  &  Santa  Fe,  the  Chicago,  Rock  Island  & 
Pacific,  and  the  St.  Louis  &  San  Francisco,  it  is  believed  that  the  Mis- 
souri, Kansas  &  Texas  from  a  traffic  standpoint  is  probably  the  most 
typical  and  representative.  The  other  three  defendants  operate  large 
systems  with  lines  running  into  and  through  a  much  wider  and  more 
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diversified  territory,  while  all  the  traffic  movinj?  over  the  Miseouri^ 
Kansas  &  Texas,  under  the  rates  involved  in  this  proceeding,  passes 
over  its  main  line  extending  to  Texas  points  both  from  St.  Liouis  and 
from  Kansas  City.  The  figures  of  the  table  isolating  to  that  road  are 
as  follows: 


Year  endinfr  June  80— 

Increase.  1909 
over  1906. 

Bitimat«d  valua- 
tion per  mile  of 
road  opeiated, 
1909. 

Name  of  road  and  item. 

1908 

I6,e28 
4,806 

1904 

1906 

$7,679 
5.849 

1909 

18,286 
6,761 

Amount. 

Per 
cent 

On  basis 
of  6  per 
cent  net 
operat- 
ing rev- 
enue. 

On  basis 
of  6  per 
cent  net 
operate 
Ing  rev- 
enue. 

MiMOurl,  Kansas  &  Texas  Rail- 
way Company: 
Operating  revenues  per  mile 
of  road 

16,160 
4,611 

$1,613 
946 

24.36 
19.66 

Operating  expenses  per  mile 
of  road 

1 

Net   operating    revenue 
per  mile  of  road 

1,817 

1.649 

2,280 

2,486 

668 

86.76 

$11,417 

$19,700 

The  comparison  in  the  fourth  and  fifth  columns  of  this  table  between 
the  net  operating  revenues  of  1903  and  1909  is  not  accurate,  for  the 
reason  that  the  accounting  system  of  that  company  in  1903  differed 
somewhat  from  that  later  put  in  effect  under  the  order  of  this  Com- 
mission. From  the  operating  expenses  per  mile  of  road  for  1903, 
amounting  to  $4,806,  should  be  deducted,  to  make  the  comparison 
accurate,  the  sum  of  $291  per  mile  for  additions  and  betterments 
charged  to  operation  during  that  year.  This  gives  us  a  net  operating 
revenue  of  $2,108  per  mile  of  road,  instead  of  $1,817,  and  reduces  the 
percentage  of  the  "Increase,  1909  over  1903"  from  36.76  to  17.88. 

The  compilation  based  upon  the  foregoing  table  also  shows  some 
slight  inaccuracies  in  the  statement  of  the  percentages;  but  disregard- 
ing these  errors  as  immaterial,  it  is  reproduced  here  in  full  from  the 
complainant's  brief: 


Railroad  company. 


A.,T.&8.F.... 
C,  R.  I.  &  G.... 
C,  R.  I.  dk  P.... 
Ft.W.  &R.G... 
O.,  H.  &&.A,.. 
Q.,  C.  &  8.  F.... 

H.  &T.C 

M.,  K.&T 

I.  &  G.  N 

St.  L.  4  8.  W... 
St.  L.,  I.  M.&8. 
T.&  P 


Net  operating  rev- 
enue per  mile 
of  railroad  for 
year  1909. 


$4,207 
1,821 
2,861 
2.220 
2,104 
2,200 
1,849 
2,486 
1.298 
2.641 
2,846 
2,112 


Equals  following 

Equals   following 

percentofproflt 
onavaluationof 

per  cent  of  pmm 
onavaluationof 

$26,000  per  mile. 

$80,000  per  mile. 

Percent, 

Percent, 

16.77 

14.00 

7.28 

6.07 

9.40 

7.84 

8.88 

7.40 

8.41 
8.80 

7.01 

7.38 

7.40 

6.16 

9.94 

8.68 

6.17 

4.31 

10.66 

8.80 

11.88 

9.49 

8.46 

7.04 

2 
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We  do  not  know  what  instructions  were  given  to  our  division  of 
statistics  when  it  was  requested  to  prepare  the  table,  but  it  seems  to  be 
reasonably  clear  that  it  was  not  informed  of  the  theory  which  it  was 
intended  by  counsel  to  illustrate.  We  have  verified  the  figures  and, 
except  in  the  particular  above  referred  to,  find  them  to  be  accurate 
with  respect  to  what  they  purport  to  show.  It  is  apparent,  however, 
that  the  table  has  no  such  significance  as  is  assigned  to  it. 

The  net  operating  revenues  of  the  Missouri,  Kansas  &  Texas  for  the 
year  1909  are  stated  on  the  table  at  $2,485  per  mile  of  road,  and  this, 
based  on  the  8,072.21  miles  of  road  operated,  is  substantially  correct, 
the  exact  amount  being  $2,484.86.  At  the  end  of  the  table  is  a  com- 
putation showing  that  $2,485  is  6  per  cent  on  a  hypothetical  valuation 
of  $41,417  per  mile  of  road  operated,  and  5  per  cent  on  a  hypotheti- 
cal valuation  of  $49,700  per  mile.  In  the  table,  as  it  appears  in  full 
in  the  complainant's  brief,  larger  results  are  shown  with  respect  to 
some  of  the  defendants  and  smaller  results  with  respect  to  others. 
The  table  as  a  whole  is  relied  on  as  showing  that  the  present  and 
prospective  earnings  of  the  defendants  are  such  as  to  afford  no  justifi- 
cation for  the  advances  in  their  rates.  But  as  a  matter  of  fact  the  table 
is  a  mere  computation.  The  "  net  operating  revenue"  of  a  railroad  is 
not  a  basis,  upon  which  we  may  rest  conclusions  as  to  the  profits  on 
the  investment.  A  number  of  deductions  must  first  be  made  before 
we  can  know  what  has  been  the  net  return  to  the  owners  of  the 
property  on  any  given  valuation  per  mile  of  road.  Taxes,  for  instance, 
are  not  regarded  as  an  operating  expense,  since  they  run  against  the 
property  whether  it  continues  in  operation  or  not.  In  the  case  of 
the  Missouri,  Kansas  &  Texas  they  amounted  for  the  year  1909  to 
$967,808.70,  or  at  the  rate  of  $314.86  per  mile  of  road  operated.  The 
table  takes  no  account  of  this  important  item.  For  the  year  ending 
June  80,  1909,  the  gross  operating  revenues  of  the  Missouri,  Kansas  & 
Texas  system  from  rail  operations,  less  operating  expenses,  were 
$7,633,508.56.  If  to  this  amount  we  add  $65,615.14,  represent- 
ing the  payments  made  by  other  lines  for  the  use,  as  joint  facili- 
ties, of  certain  portions  of  the  mileage  owned  by  the  Missouri, 
Ejinsas  &  Texas,  we  get  an  aggi*egate  income  from  operation  dur- 
ing that  year^of  $7,699,123.70.  After  deducting  the  gross  taxes 
to  the  amount  above  mentioned  and  a  deficit  of  $13,693.98  in  the 
conduct  of  outside  matters  having  only  a  collateral  relation  to  I'ail- 
road  operations,  and  deducting  also  the  amount  of  $77,277.82  paid  for 
the  hire  of  equipment,  we  arrive  at  the  sum  of  $6,640,843.20  avail- 
able for  the  payment  of  rents  for  the  use  of  the  facilities  of  other  car- 
riers, and  for  road  exclusively  leased,  and  for  interest  on  the  funded 
debt,  and  for  dividends  on  the  outstanding  stock.  That  aggregate 
amount,  when  divided  by  the  total  operated  mileage,  namely,  3,072.21 
miles,  gives  us  the  sum  of  $2,161.59  per  mile  of  road  opei-ated  instead 
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of  the  sum  of  $2,485  shown  on  the  table  in  question.  The  rents  for  the 
use  of  facilities  of  other  carriers,  amounting  in  1909  to  $518,262.73,  are 
omitted  from  this  computation  on  the  theory  that  they  are  analogous  to 
interest  on  capital  invested  in  the  property  in  the  form  of  its  funded 
debt  It  thus  appears  that  the  Missouri,  Kansas  &  Texas,  instead  of 
showing  a  net  return  during  the  year  1909  on  its  entire  system  of  (>  per 
cent  on  the  valuation  of  $41,417  per  mile  of  road  operated,  as  indicated 
in  the  table,  actually  earned  a  return  at  that  rate  on  a  valuation  of  $36,026 
per  mile;  and  instead  of  earning  a  return  of  5  per  cent  on  a  valua- 
tion of  $49,700  per  mile  of  road  operated,  as  the  table  indicates,  actu 
ally  earned  a  return  at  that  rate  on  a  valuation  of  $43,232  per  mile. 
The  earnings  for  that  year,  available  for  rents,  interest,  and  dividends, 
amounted  to  7  per  cent  on  a  valuation  per  mile  of  road  operated  of 
but  $30,880.  The  figures  for  the  year  ending  June  30, 1910,  were  not 
shown  in  the  table,  but  working  them  out  in  the  same  manner  from 
the  company's  report  to  the  Commission  we  have  ascertained  that  its 
net  return  for  that  year  per  mile  of  road  operated  was  $2,055.77,  being 
5  per  cent  on  a  valuation  of  $41,115  per  mile  of  road  operated  and  6 
per  cent  on  $34,263  per  mile.  It  was  7  per  cent  on  but  $29,368.14  per 
mile.  The  net  return  ascertained  for  the  year  1908  amounted  to 
$2,026.16  per  mile  of  road  operated,  or  slightly  less  than  for  1910. 
These  corrected  figures  materially  reduce  the  percentages  shown  in 
the  compilation  on  the  assumed  valuations  of  $25,000  and  $30,000  per 
mile,  the  net  earnings  for  1908  and  1910  being  less  than  7  per  cent  on 
$30,000  a  mile,  instead  of  8.58  per  cent,  as  shown  on  the  compilation. 
The  importance  of  these  figures  is  obvious.  In  the  first  place  it 
must  be  remembered  that  the  return  of  the  Missouri,  Kansas  &  Texas 
on  its  investment,  available  for  interest  and  dividends,  as  we  have 
endeavored  here  correctly  to  state  it  for  the  years  1909  and  1910, 
includes  the  increase  in  revenues  accruing  under  the  advanced  rates 
of  which  complaint  is  made,  and  would  of  course  be  modified  if  worked 
out  on  the  basis  of  the  old  rates.  At  this  point  it  may  be  well 
also  briefly  to  refer  to  the  testimony  of  the  engineer  of  the  com- 
plainant as  to  the  value  of  the  property.  He  put  the  average  value 
per  mile  of  fifteen  roads  in  the  state  of  Texas  at  $22,082.35,  to 
which  he  added  for  betterments^  paid  for  out  of  o^rating  expenses 
and  not  reported,  the  sum  of  $3,000  per  mile,  making  an  approxi- 
mate average  value  of  $25,000  per  mile,  based  on  the  Texas  com- 
mission's valuation  of  1894,  plus  expenditures  for  permanent  improve- 
ments since  made.  He  excludes  any  subsequent  increment  in  the 
value  of  the  real  estate  composing  the  right  of  way  and  terminal  proi>- 
erties  of  these  roads,  and  excludes  also  any  allowance  in  the  value  of  the 
road  on  account  of  the  element  known  among  railroad  engineers  an 
**" seasoning."  The  witness  also  conceded  during  the  course  of  his 
testimony  that  the  valuations  made  by  the  state  commission  in  1894 
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were  ^' close''  valuations,  and  did  not  include  some  factors  entering  into 
the  cost  of  construction  that  are  now  included  when  valuations  are  made 
in  that  state.  He  refers  to  the  subsequent  valuations  as  being  more  lib- 
eral. Moreover,  on  cross-examination  he  stated  that  if  valuations  of 
the  same  roads  should  be  made  to-day,  that  is  to  say,  in  1909,  they 
"would  run  upward  of  $80,000  per  mile."  He  also  aflBrraatively 
assigned  to  the  Missouri,  Kansas  &  Texas  lines  in  Texas  a  value  in  1909 
of  $30,000  per  mile.  In  making  this  statement  it  is  understood  that 
he  included  the  value  of  its  real  estate  at  that  time,  but  again  excluded 
the  item  of  seasoning.  In  this  connection  it  is  not  without  interest^ 
to  note  that  the  lines  of  that  company  in  Texas  were  assessed  in  1908 
for  taxing  purposes  at  a  sum  aggregating  $31,085  per  mile. 

In  view  of  the  more  settled  conditions  prevailing  in  the  states  of 
Kansas  and  Missouri  we  can  not  doubt  that  if  an  inventory  or  physical 
valuation  of  the  lines  of  the  Missouri,  Kansas  &  Texas  in  Oklahoma,  Kan- 
sas, and  Missouri  were  now  made  by  the  same  witness  and  in  the  manner 
in  which  valuations  are  to-day  made  in  Texas  he  would  give  to  the  road 
in  those  states  a  somewhat  higher  value  than  he  concedes  to  the  Texas 
lines  of  that  company.    If  so  the  valuation  that  he  would  place  upon 
the  whole  system  would  be.  higher  than  the  $30,000  per  mile  that  he 
assigned  in  1909  as  the  value  of  its  lines  in  Texas.    Just  how  much  his 
estimate  would  be  on  the  lines  in  the  other  three  states  is  a  matter  of 
conjecture.    The  lines  in  Kansas  were  assessed  in  1908,  for  the  pur- 
poses of  taxation,  at  a  sum  aggregating  $40,809  a  mile,  and  in  Okla- 
homa at  $37,195  a  mile.    The  lines  in  Missouri  were  assessed  in  the  same 
year  at  the  rate  of  $15,058  a  mile,  and  the  explanation  made  of  record  is 
that  property  in  that  state  is  assessed  for  taxing  purposes  at  one-third 
its  real  value.     It  is  also  said  that  property  in  Oklahoma  is  assessed 
at  but  two-thirds  of  its  value.     If  we  attach  any  significance  to  these 
official  tax  figures  as  having  some  relation  to  the  real  value  of  the  prop- 
erty it  seems  reasonable  to  conclude  that  the  estimate  for  the  whole 
system  of  this  company,  if  now  made  by  the  engineer  of  the  Texas 
commission  and  on  the  Texas  basis,  would  exceed  the  valuation  of 
$29,368.14  per  mile  upon  which,  as  above  shown,  the  net  profit  on  the 
investment  for  the  year  1910  yielded  a  return  of  7  per  cent    And 
such  income,  it  must  again  be  observed,  accrued  under  the  advanced 
rates  of  1908,  of  which  complaint  is  made.     We  do  not  hesitate  to 
conclude  from  the  information  at  hand  that,  if  the  figures  relating  to 
the  other  defendant  carriers,  as  shown  on  the  table  and  compilation, 
should  be  analyzed  and  corrected  in  the  way  in  which  we  have  here 
corrected  and  attempted  to  analyze  the  figures  relating  to  the  Mis- 
souri, Kansas  &  Texas,  the  net  income,  available  for  interest  and  divi- 
dends, of  the  majority  of  them  would  be  found  to  yield  materially  less 
than  6  per  cent  on  a  valuation  of  $30,000  per  mile. 
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The  foregoing  estimate  of  $80,000,  which  the  engineer  of  the  state 
commission  assigned  as  the  value  per  mile  of  the  Missouri,  Kansas 
&  Texas  in  1909,  is  confined,  as  heretofore  indicated,  to  the  lines  of 
that  c(Hnpany  in  the  state  of  Texas.  Although  it  makes  allowance 
for  the  increased  value  of  the  real  estate  it  is  based  largely  on  the 
valuation  of  the  property  made  by  that  commission  in  1894.  In  the 
proceeding  in  which  the  advance  of  1903  was  under  consideration 
{supra)  J  this  Commission,  while  expressing  the  opinion  that  the 
valuations  made  by  that  commission  in  1894  had  not  been  made  in  a 
haphazard  way,  as  there  contended,  but  on  a  well-defined  plan,  never- 
theless pointed  out  some  defects  in  them.  We  do  not  wish  to  be 
imderstood  as  here  criticising  the  valuation  then  made  of  the  liGssouri, 
Kansas  &  Texas  property,  or  of  any  of  the  properties  involved  in 
this  proceeding.  We  now  know,  however,  from  the  engineer  of  that 
commission  that  they  were  close  and  not  liberal  valuations  and 
were  made  without  including  some  items  that  have  been  allowed  for 
in  its  subsequent  valuations. 

No  physical  or  inventory  valuation  of  the  property  of  that  com- 
pany in  Oklahoma,  Kansas,  and  Missouri  has  been  put  on  the  record 
before  us;  nor  has  any  ofiicial  valuation  been  made  in  those  states 
so  far  as  the  record  indicates.  We  have  no  available  basis,  therefore, 
for  arriving  at  any  notion  of  the  value  of  the  whole  system.  Under 
these  circumstances  we  have  thought  that  it  might  throw  light  on 
the  question  before  us  to  get  some  idea  of  its  market  or  commercial 
valuation  as  of  a  date  approximating  as  closely  as  possible  the  date 
of  the  Texas  commission's  valuation  of  the  Texas  end  of  the  system. 
And  this  we  have  done,  as  we  shall  endeavor  to  explain  in  some 
detail. 

The  Missouri,  Kansas  &  Texas  system  as  a  whole,  comprising  a 
total  owned  mileage  of  2,768.12  miles,  was  capitalized  on  June  30, 
1910,  at  the  rate  of  $68,837  per  mile,  the  outstanding  capital  consist- 
ing of  $13,000,000  in  preferred  stock,  $63,301,200  in  common  stock 
(including  nine  shares  of  the  Texas  company  not  accounted  for),  and 
$114,249,000  in  bonds,  making  an  aggregate  of  $190,550,200  of  securi- 
ties outstanding,  excluding  $3,600,000  of  short-time  notes  not  assign- 
able to  the  railroad  property.  The  "  cost  of  roads  and  equipment " 
account  on  that  date,  less  the  reserve  for  accrued  depreciation,  is 
shown  on  the  books  of  the  company  at  $191,168,283.39,  or  an  average 
of  $69,060.69  per  mile.  The  capitalized  value  per  mile  of  road  is 
not  to  be  regarded,  however,  as  having  any  significance  in  this  contro- 
versy, nor  do  we  attach  any  weight  to  the  book  value  appearing  on 
the  accounts  of  the  company.  They  are  shown  here  simply  by  way 
of  comparison  with  what  is  claimed  by  the  petitioners  to  be  the  real 
value  of  the  property  and  with  what  we  hereinafter  refer  to  as  its 

restated  value. 
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The  company  went  into  the  hands  of  receivers  on  November  1, 
1888,  and  was  turned  back  to  the  owners  of  the  property  on  July  1, 
1891,  having  been  reorganized  without  a  foreclosure.  The  receivers' 
books,  covering  three  years,  and  the  general  books  of  the  reorganized 
company  from  July  1, 1891,  to  July  1, 1900,  a  period  of  some  twelve 
years  in  all,  have  disappeared.  We  have  ascertained  from  our  own 
records,  however,  that  the  capital  stock  and  bonds  outstanding  when 
the  receivers  took  the  property  amoimted  to  $93,040,344.65.  In  the 
reorganization  the  old  securities  were  retired  and  new  securities  were 
issued  aggregating  $124,310,000.  It  thus  appears  that  over  $31,000,- 
000  of  additional  capital  securities  were  issued  in  the  reorganization, 
although  there  was  substantially  no  increase  in  the  mileage  of  the 
company,  and  no  capital  expenditures  that  we  have  been  able  to  locate 
beyond  the  sum  of  $4,207,749.03,  expended  by  the  receivers  on  account 
of  betterments  and  equipment.  The  entry  transferring  the  property 
from  the  receivers  to  the  owners  was  not  available,  but  it  is  apparent 
that  the  new  securities  were  charged  to  cost  of  road  and  equip- 
ment at  par,  for  that  account  one  year  after  the  reorganization 
was  about  $1,000,000  in  excess  of  the  company's  capital  obligations. 
The  reorganization,  therefore,  does  not  appear  to  have  lightened 
the  financial  burdens  of  the  company;  on  the  contrary,  it  seems  to 
have  reshouldered  its  load  with  substantial  additions  and  with  no 
corresponding  increase  of  its  capital  assets  representative  of  cash 
expenditures. 

While  it  is  true  that  market  quotations  are  subject  to  many  influ- 
ences that  have  little  relation  to  earning  power,  nevertheless,  in  the 
absence  of  a  physical  or  inventory  valuation,  or  of  an  opportunity  to 
investigate  the  company's  early  books  of  account,  the  market  value  is 
the  only  means  now  available  to  us  for  arriving  at  any  impression 
as  to  even  the  approximate  cash  value  of  the  property  at  the  time  of 
its  reorganization.  Starting,  then,  on  June  30,  1892,  one  year  after 
the  reorganization,  when  the  cost  of  road  and  equipment  account, 
as  shown  on  the  company's  books,  amounted  to  $125,295,641.96 
and  covered  1,513.92  miles  of  road,  it  appears  that  the  average  book 
cost  per  mile  was  $82,762.39.  On  the  basis  of  the  quotations  on  the 
company's  principal  issues  of  stocks  and  bonds  on  that  date,  using 
the  book  value  of  the  securities  on  which  no  quotations  were  avail- 
able, the  market  value  of  the  $124,310,000  of  securities  then  outstand- 
ing was  but  $54,717,066.25,  an  apparent  overcapitalization,  one  year 
after  the  reorganization,  of  $69,592,933.75.  Deducting  this  amount 
from  the  cost  of  road  and  equipment  on  June  30,  1892,  as  above 
stated,  there  is  left  the  sum  of  $55,702,708.21  as  the  restated  or  com- 
mercial value  of  the  property  at  that  time.  On  this  basis  the  com- 
mercial or  market  value,  per  mile  of  road,  of  the  entire  road  both 
inside  and  outside  the  state  of  Texas,  at  a  period  almost  two  years 
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prior  to  the  date  of  the  valuation  of  the  Texas  portion  of  the  system 
by  the  Texas  commission  was  $36,793.69,  which  seems  to  be  less  than 
the  company's  outstanding  bonded  obligations  per  mile  of  road  on 
that  date.  It  may  be  well  here  to  add  that  this  hypothesis  must  be 
accepted  with  a  full  understanding  of  the  conditions  that  may  affect 
its  value  for  this  purpose,  and  upon  the  assumption  that  normal  con- 
ditions existed  in  the  security  market  on  the  date  in  question.  As  a 
matter  of  fact,  there  were  some  fluctuations  during  1892  in  the  market 
quotations  on  these  securities,  but  they  were  not  extensive  enough 
materially  to  modify  these  computations. 

Writing  off,  as  explained,  some  $69,000,000,  and  assuming  the 
value  of  the  road  on  June  30,  1892,  to  have  been  $65,702,708.21,  as 
stated,  we  find  that  the  company  Subsequently  acquired  1,254.20 
miles  of  road,  for  which  it  issued  or  assumed  securities  to  the 
extent  of  $43,252,800.  This  sum  appears  on  its  books  as  the 
cost  of  the  additional  road  and  equipment.  Instead  of  accepting 
that  amount,  we  have  taken  the  market  value  of  such  securities,  of 
the  acquired  properties  or  of  the  parent  company  issued  in  the 
acquirement,  as  were  quoted  on  the  day  on  which  the  several  addi- 
tions to  the  system  were  made,  amounting  to  $17,455,008,  and  have 
taken  the  book  value  of  the  securities  on  which  no  quotations 
were  available,  amounting  to  $12,278,500.  The  two  sums  aggregate 
$29,733,508,  and  this  amoimt  we  use  in  our  computation  instead  of 
the  sum  of  $43,252,800  shown  on  the  books  of  the  company  as  the 
cost  of  the  additional  mileage  and  equipment.  Added  to  the  re- 
stated value  heretofore  given  we  get  a  total  of  $85,436,216.21,  to 
which  we  add  $21,505,868.11  for  coal  properties  acquired,  new  equip- 
ment purchased,  and  expenditures  for  construction  and  improve- 
ments charged  to  cost  of  road  and  equipment,  making  a  total  of 
$106,942,084.32,  which  may  be  defined  as  the  restated  cost  of  the 
road  and  equipment  on  June  30,  1908.  To  this  sum  we  add  certain 
items  representing  permanent  improvements  made  and  new  equip- 
ment  acquired  between  1893  and  1907,  and  charged  to  operating  ex- 
pense; certain  improvements  made  and  new  equipment  acquired,  and 
charged  to  income  from  1902  to  1909;  and  certain  improvements 
made  in  1910  and  charged  to  profit  and  loss,  the  details  of  which 
need  not  be  here  stated,  but  which  aggregate  $15,174,889.89.  We  also 
add,  on  account  of  permanent  improvements  made  and  new  equip- 
ment  acquu-ed  in  1909  and  1910,  the  sum  of  $1,701,764.32,  which 
amount  was  charged  to  road  and  equipment.  After  making  certain 
adjustments  resulting  in  a  net  deduction  of  $474,637.96,  we  arrive, 
as  the  restated  value  on  June  30,  1910,  at  the  sum  of  $123,344,100.57 
covering  a  total  mileage  of  2,768.12  miles  owned,  and  19.29  miles  of 
road  leased,  the  total  apparent  investment  per  mile  of  road  owned  on 
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this  hypothesis  being  $44,475.17,  and  that  of  the  leased  mileage  being 
put  at  the  arbitrary  value  of  $12,000  per  mile  assigned  to  it  in  the 
lease. 

We  take  up  now  the  net  earnings  of  the  company  in  order  to  ascer- 
tain their  percentage  on  that  valuation  per  mile  of  roi^d.  From  the 
total  net  operating  revenues  we  deduct  taxes,  the  hire  of  equipment, 
and  rents  paid  for  the  use  of  joint  tracks,  the  revenue  from  which  is 
included  in  the  gross  operating  revenues;  we  also  deduct  rents  accrued 
for  19.29  miles  of  track  leased  from  the  Vicksburg,  Shreveport  & 
Pacific  Railroad  Company.  The  result  for  the  year  1910  is  a  net 
return,  available  for  interest  and  dividends,  on  the  restated  valuation^ 
of  4.74  per  cent,  and  of  5.15  per  cent  for  the  year  1909.  In  this  com- 
putation we  have  included  $14,570,077.87  expended  for  permanent 
improvements  and  new  equipment  and  charged  to  operating  expenses 
and  to  income,  and  $604,812.02  charged  to  profit  and  loss  in  1910. 
If  these  amounts  be  eliminated,  and  this  we  think  may  be  done  for 
the  purposes  of  this  computation,  the  restated  value  as  of  June  30, 
1910,  will  be  $108,169,210.68,  which,  gives  a  total  apparent  investment 
per  mile  of  road  of  $38,993.16.  And  upon  this  valuation  the  net 
return  during  that  year,  applicable  to  interest  and  dividends,  was 
but  5.41  per  cent. 

In  the  restated  value,  as  here  worked  out,  we  have  accepted  at  par 
the  securities  of  the  various  lateral  and  other  roads  acquired  by  the 
Missouri,  Kansas  &  Texas  during  the  years  mentioned,  as  to  which  no 
market  quotations  were  available.  If  the  means  were  at  hand  to 
arrive  at  the  actual  cost  of  these  additions  on  the  several  dates  on 
which  they  are  entered  upon  the  books  of  the  company,  we  may  fairly 
assume  that  the  restated  valuation  on  this  hypothesis  would  be  some- 
what less  than  we  have  indicated.  Whether  the  increment  in  the 
value  of  real  estate  embraced  in  the  right  of  way  and  terminals  of  a 
railroad  company  may  be  lawfully  excluded  as  an  earning  asset  is  a 
question  to  which  we  shall  allude  briefly  later  in  this  report.  For  the 
purposes  of  this  computation  we  have  made  no  allowance  on  that 
account,  our  restated  value  of  $38,993.16  per  mile  being  based  on 
the  market  value  of  the  securities  of  the  parent  company  on  July 
1, 1892,  and  the  market  value  of  the  securities  of  the  acquired  proper- 
ties at  the  time  they  were  absorbed  into  the  Missouri,  Kansas  &  Texas 
^stem.  If,  now,  from  that  valuation  we  charge  off  even  as  much  as 
20  per  cent  to  the  optimism  or  future  expectations  of  the  owners  of 
the  property,  we  shall  arrive  at  a  valuation  per  mile  of  road  for  the 
entire  system  that  may  be  accepted  as  reasonable,  or  at  least  as  a 
valuation  approximating  a  conservative  valuation  as  closely  as  the 
information  now  at  hand  will  justify.  On  that  basis  the  net  income 
on  the  investment  applicable  to  interest  and  dividends  during  each 
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of  the  last  three  fiscal  years  was  sufficient  to  pay  the  owners  a  return 
of  less  than  7  per  cen /  This  return,  it  is  again  weU  to  bear  in  mind, 
includes  the  benefit  of  such  increased  revenues  as  accrued  to  the  com- 
pany under  the  increased  rates  of  which  the  petitioners  here  ccmiplain. 

If  the  Santa  Fe  and  the  Rock  Island,  and  one  or  two  other  of  the 
defendants  that  participate  in  transcontinental  traffic  and  enjoy 
revenues  on  a  heavy  tonnage  from  other  territory,  be  excluded  and 
the  accounts  of  the  remaining  defendants  named  in  the  table  and  com- 
pilation be  subjected  to  the  same  sort  of  analysis  they  would  show, 
in  nearly  if  not  in  all  cases,  a  substantially  less  percentage  of  net 
returns  on  conservative  valuations  than  is  here  worked  out  for  the 
Missouri,  Kansas  &  Texas.  Some  of  the  Texas  roads  engaged  in  this 
traffic,  even  on  the  valuations  placed  upon  them  by  the  engineer  of 
the  state  commission,  seem  to  show  a  net  inccwne  from  operation, 
less  taxes,  for  1907,  1908,  and  1909,  averaging  less  than  6  per  cent, 
among  these  being  the  Gulf,  Colorado  &  Santa  Fe,  the  Galveston, 
Harrisburg  &  San  Antonio,  and  the  Houston  &  Texas  Central.  The 
average  income  from  operation,  less  taxes,  of  the  Texas  &  New 
Orleans  for  those  three  years  is  shown  to  have  been  but  4.34  per  cent 
on  Idle  valuation  made  of  that  line  by  the  state  commission.  All 
these  roads  show  materially  less  average  returns  on  valuations  made 
by  expert  witnesses  for  the  defendants.  On  the  whole  the  defendant 
carriers  seem  not  to  have  prospered  as  carriers  in  many  other  parts 
of  the  country  have  prospered. 

The  rate  advance  of  1908  is  explained  and  justified  by  the  defendants 
on  the  general  ground  that  the  returns  on  their  investment  in  Uieir 
respective  properties  under  the  schedule  of  1903,  as  subsequently 
amended  and  changed  from  time  to  time  and  as  in  effect  prior  to 
August  10  of  that  year,  were  insufficient.  In  addition  to  the  exhibits, 
offered  in  support  of  that  contention  and  showing  the  general  financial 
condition  of  these  properties,  a  number  of  special  exhibits  were 
put  in  evidence  to  show  that  many  things  have  contributed  since 
1903  to  increase  the  cost  of  operation  in  the  conduct  of  this  traffic. 
The  extension  of  the  so-called  common-point  territory  in  Texas, 
partly  as  the  result  of  the  voluntary  action  of  the  carriers  and 
partly  in  obedience  to  the  orders  of  this  Commission,  has  served  to 
increase  the  service  rendered  by  lengthening  the  haul,  and  conse- 
quently to  reduce  the  earnings  per  ton-mile.  The  extension  has  not 
only  reduced  the  rates  to  points  in  the  territory  added  to  the  common- 
point  teiTitory,  but  has  had  the  effect  also  of  reducing  rates  to  points 
in  a  substantial  territory  west  of  the  common-point  territory  that 
takes  differentials  over  the  common-point  rates. 

Among  other  special  items  affecting  the  income  of  the  defendants  was 
an  extraordinary  increase  in  recent  years  in  the  amounts  paid  in  set- 
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tlement  of  claims  arising  out  of  injuries  to  persons  and  property.  The 
exhibits  offered  in  this  connection  show  a  general  tendency  toward 
an  increase  in  this  account  on  all  the  lines  of  the  defendants  but 
more  particularly  on  their  lines  in  the  state  of  Texas.  For  some 
reason  not  clearly  explained  of  record  the  amounts  paid  by  car- 
riers on  account  of  such  injuries  occurring  in  that  state  were  largely  in 
excess,  on  almost  any  basis  of  comparison  that  can  be  suggested,  of 
the  amounts  paid  by  carriers  elsewhere  in  the  United  States.  We 
find  of  record  one  exhibit  showing  during  the  year  1906  total 
payments  of  this  nature  in  the  United  States,  excluding  Texas,  of 
$16,087,073,  while  the  payments  made  during  the  same  year  in 
the  state  of  Texas  alone  aggregate  $1,379,791.  The  same  exhibit 
shows  an  average  during  seven  yeara  in  Texas,  on  account  of 
personal-injury  payments,  of  4.450  cents  per  mile  as  against  1.233 
cents  per  mile  outside  of  Texas.  But  we  shall  not  go  through  these 
figures  in  detail.  It  will  be  sufficiently  illustrative  of  the  extent  of 
such  expenditures  by  the  defendants  generally  to  show  the  experience 
of  the  Missouri,  Kansas  &  Texas  in  1909.  During  that  year  it  paid 
out  on  account  of  personal  injuries  in  the  state  of  Texas  $329,808, 
while  the  total  payments  on  account  of  such  injuries  occurring  on  its 
lines  outside  that  state  amounted  to  but  $99,266.  This  difference  in 
results  inside  and  outside  the  state  seems  to  be  characteristic  on  the 
lines  of  that  particular  company  in  other  years  and  characteristic  also 
of  the  ordinary  results  with  all  the  defendants.  Another  exhibit 
offered  by  the  statistician  of  the  complainants  shows  that  payments 
made  by  the  carriers  in  Texas  on  account  of  personal  injuries  in 
that  state  have  increased  from  $223,749  in  1891  to  $2,190,186  in 
1909,  the  latter  being  the  largest  amount  in  the  history  of  those 
companies. 

Confining  ourselves  again  to  the  exhibits  relating  to  the  Missouri, 
Kansas  &  Texas,  we  find  that  another  element  that  has  served  to 
reduce  its  revenues  since  1903  is  the  reductions  in  rates  that  have 
been  made  on  state  as  well  as  on  interstate  traffic.  In  Missouri, 
E^ansas,  and  Oklahoma  passenger  fares  were  reduced  by  legislative 
action  from  3  cents  to  2  cents  a  mile,  and  one  unavoidable  result  was 
a  substantial  reduction  also  in  the  interstate  fares.  Basing  his  esti- 
mate upon  the  volume  of  traffic  moving  between  points  north  of  the 
river  during  the  fiscal  year  ending  June  30, 1908,  the  auditor  of  the 
company  stated  that  the  reductions  in  revenues  would  amount  to  not 
less  than  $700,000;  he  estimated  an  additional  decrease  in  earnings  on 
the  interstate  passenger  traffic  to  and  from  Texas  of  from  $125,000 
to  $160,000;  making  a  total  estimated  reduction  in  revenues  on 
account  of  the  legislative   reduction   in   passenger  fares  of  from 
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$825,000  to  $850,000  duriDg  that  year.  The  revenue  per  passenger- 
mile  for  the  Missouri,  Kansas  &  Texas  in  1908  is  reported  at  2.04 
cents,  while  in  1907  it  was  2.26  cents. 

The  defendants  have  also  been  required  by  the  orders  of  this  Commis- 
sion to  make  a  number  of  reductions  in  their  interstate  rates.  Some  of 
these  orders  have  m»terially  reduced  their  gross  revenues.  As  a  result 
of  a  number  of  formal  complaints  we  have  required  these  carriers  to 
make  a  general  reduction  in  their  coal  rates.  As  coal  is  said  to  com- 
prise about  30  per  cent  of  the  total  traffic  of  the  Missouri,  Kansas  & 
Texas,  the  reduced  rates  have  made  some  diflFerence  in  the  revenues 
of  that  line.  We  have  also  ordered  reductions  on  live  stock,  and  one 
estimate  shows  that  this  affects  the  revenues  of  the  Missouri,  Kansas 
&  Texas  by  from  $105,000  to  $115,000  a  year.  In  these  proceedings 
reparation  on  past  shipn^ents  was  also  ordered  to  the  extent  of  from 
$220,000  to  $230,000.  These  compulsory  rate  reductions  have  also 
materially  affected  the  gross  revenues  of  other  defendants. 

Another  matter  of  no  small  importance  in  relation  to  the  revenues  of 
the  defendants  is  that  of  taxes.  The  increase  in  Missouri  in  the  taxes 
paid  by  the  Missouri,  Kansas  &  Texas  in  1908  over  payments  made  in 
1903  amounts  to  but  $15,000.  The  increase  in  Kansas  amounted  to 
$81,000.  In  Texas,  however,  the  taxes  increased  from  $110,091.39  in 
1903  to  $238,239.90  in  1908.  In  Oklahoma  the  taxes  increased  from 
$22,851.56  in  1904  to  $517,169.53  in  1908.  A  compilation  offered  in 
evidence  shows  that  the  taxes  on  fifteen  roads  in  the  state  of  Texas 
increased  from  $1,036,127  in  1903  to  $2,814,425  in  1908,  or  in  round 
numbers  an  increase  of  $1,700,000.  The  increase  in  the  state  of  Okla- 
homa on  the  Fnsco  lines  alone  in  1908  is  put  at  $794,000.  In  looking 
at  the  effect  of  these  tax  increases  on  all  the  lines  the  statement  is 
made  that  the  increases  in  revenues  from  the  increased  rates  will  not 
equal  one-half  the  increase  in  their  annual  taxes  of  1908  over  the  taxes 
of  1903. 

Other  exhibits  show  an  estimated  cost  to  the  Missouri,  Kansas  & 
Texas  of  $750,000  for  shortening  its  freight  divisions  in  order  to  com- 
ply with  the  hours  of  service  law;  and  many  of  the  other  defendants 
have  been  compelled  to  make  substantial  expenditures  on  that  account 
The  safety -appliance  act,  local  laws  requiring  the  separation  of  whites 
and  blacks  both  in  passenger  trains  and  in  passenger  stations,  state 
laws  requiring  electric  headlights  on  locomotives,  and  similar  statutes 
are  shown  to  have  added  materially  both  to  the  capital  expenditures 
by  the  carriers  and  to  their  annual  cost  of  maintenance  and  operation. 
A  recent  law  in  the  state  of  Texas  requires  additional  men  on 
freight  trains,  and  another  statute,  referred  to  as  the  ^'  thirty-minute 
act'^  imposes  burdens  in  the  way  of  extra  train  service  for  the  failure 
of  carriers  to  run  their  passenger  trains  according  to  their  time 
schedules  within  a  specified  margin  of  time.     We  need  not,  however, 

20 1. 0.  a  Bep. 


EAlLltOAD  COMMISStOK  OF  TEXA6  V.  A.,  T.  A  6.  f.  tit.  CO.      4dl 

examine  these  exhibits  in  detail  or  refer  to  other  exhibits  tending 
to  show  an  increase  in  recent  years  in  the  cost  of  supplies  and  mate- 
rials and  the  increased  wages  paid  to  railway  employees.  In  the 
meantime  there  has  been  a  large  increase  in  tonnage  and  some  increase 
in  eflSciency;  ton-miles  have  increased  much  more  rapidly  than  train 
and  locomotive  miles.  Gross  revenues  have  increased  and  doubtless 
some  of  the  units  of  cost  have  decreased.  All  these  matters,  however, 
are  finally  reflected. in  the  net  returns  on  the  investment,  available 
for  interest  and  dividends. 

As  heretofore  stated,  the  issue  made  on  the  pleadings  and  enlarged 
upon  throughout  the  record  both  in  the  exhibits  offered  and  in  the 
testimony  given  by  various  witnesses,  expert  and  otherwise,  and  again 
emphasized  on  the  oral  argument  and  on  the  briefs,  was  that  the  returns 
enjoyed  by  the  defendants  on  their  respective  investments  were  as 
large  as,  and  in  some  cases  larger  than,  they  should  be,  and  therefore 
that  no  increase  in  rates  for  the  purpose  of  securing  additional  rev- 
enues was  justified.  But  on  their  brief  and  on  the  oral  argument  the 
complainant  also  insisted  that  the  increased  rates  are  unreasonable 
irrespective  of  the  question  of  the  adequacy  or  inadequacy  of  the 
returns  to  the  defendants  on  their  several  properties.  We  have 
already  referred  to  the  contention  that  the  increased  rates  were  pre- 
sumptively unlawful  because  of  the  alleged  unlawful  concert  of  action 
or  agreement  among  the  carriers  resulting  in  the  advances  of  which 
complaint  is  made.  It  was  also  contended  by  the  complainant  that  the 
advances  were  made  without  regard  to  any  consistent  or  logical  sys- 
tem or  plan;  ^at  those  who  pay  advanced  rates  were  selected  to  bear 
the  burden  of  the  desired  increase  only  because  the  carriers  were  able 
to  agree  to  advance  those  particular  rates,  thus  stifling  all  competi- 
tion among  them  with  respect  to  such  rates;  that  those  who  now  pay 
reduced  rates  enjoy  that  benefit  under  the  new  schedule  only  because 
the  defendants  were  able  to  agree  to  reduce  those  particular  rates;  and 
that  other  rates  remained  unchanged  only  because  they  are  controlled 
by  the  orders  of  this  Conmiission  or  because  for  some  other  reasons 
the  carriers  could  not  agree  either  to  raise  or  to  reduce  them.  All 
this  is  urged  as  showing  the  unreasonableness  of  the  advanced  rates. 
It  is  also  contended  that  the  advances  in  rates,  made  for  the  purpose 
of  securing  additional  revenue  and  thus  yielding  a  better  return  on 
the  investment,  should  have  been  spread  more  or  less  over  the  whole 
traflic  instead  of  being  laid  upon  a  part  of  the  traflic.  It  will  be 
remembered,  as  heretofore  indicated,  that  the  complainant  minimizes 
the  extent  of  the  tonnage  of  the  defendants  that  was  affected  by  the 
increased  rates,  while  the  defendants  endeavor  to  show  that  not  less 
than  50  per  cent  of  the  total  tonnage  into  Texas  was  affected  by  the 
new  schedules. 
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It  is  of  course  manifest  that  when  additional  revenues  are  desired 
and  rates  are  to  be  increased  for  that  purpose  a  horizontal  advance 
in  all  rates  on  a  fixed  percentage,  instead  of  yielding  additional  reve- 
nue, would  not  improbably  result  in  a  reduced  revenue.  Compet- 
itive and  commercial  conditions  have  so  important  a  relation  to 
the  movement  of  particular  kinds  of  traflBc  as  to  make  such  a  read- 
justment of  a  rate  schedule  inadvisable  if  not  altogether  impossible. 
To  increase  a  rate  on  a  given  commodity  when  it  is  already  as  high  as 
competitive  and  commercial  conditions  will  allow,  means  that  it  will 
cease  to  move,  and  such  a  rate  will  necessarily  result  in  a  loss  even 
of  the  revenue  that  has  theretofore  been  enjoyed  on  that  commodity. 
We  do  not  understand,  however,  that  the  complainant  contends  that 
the  rates  ought  to  have  been  increased,  if  further  revenues  were  neces- 
sary, on  the  basis  of  a  fixed  percentage  applicable  throughout  the 
schedule,  but  contend  only  that  the  schedule  of  August  10,  1908,  was 
adjusted  without  any  underlying  logical  plan  or  basis.  A  careful  ex- 
amination of  the  record  has  led  us  to  the  contrary  conclusion.  While 
many  advances  were  made,  many  reduced  rates  were  also  published  in 
the  new  schedules,  other  rates  being  left  unchanged;  and  we  think  the 
testimony  fairly  shows  that  the  defendants  at  least  thought  there  was 
a  reason  for  their  action  or  inaction  in  each  case.  It  is  doubtless  true 
that  certain  rates  were  increased  for  no  other  reason  than  that  the 
particular  traffic  to  which  they  applied  could  bear  a  higher  rate;  and 
that  many  reductions  were  made  in  the  expectation  of  inducing  a 
heavier  movement  of  particular  commodities  and  in  that  way  of  in- 
creasing the  revenues;  and  that  no  change  was  made  in  other  rates 
because  it  was  thought  that  they  were  already  on  the  right  basis  and 
that  a  change  either  by  way  of  reduction  or  increase  would  not  be 
effective.  This  explanation  was  made  by  several  witnesses  who  par- 
ticipated in  preparing  the  new  tariffs,  and  we  do  not  see  how  experi- 
enced railroad  men  could  or  would  otherwise  approach  the  question  of 
a  general  rate  revision  for  increased  revenues. 

The  Santa  Fe  extends  to  the  Pacific  coast  and  reaches  other  terri- 
tory not  involved  in  this  proceeding;  the  Rock  Island  also  has  an  ex- 
tensive traffic  elsewhere;  and  one  or  two  other  defendants  participate 
largely  in  transcontinental  and  other  traffic.  Counsel  for  the  com- 
plainant doubtless  had  such  defendants  in  mind  in  stating  that  these 
rates  affect  in  some  cases  only  5  per  cent  of  their  total  tonnage.  It  is 
clear,  however,  that  we  must  look  at  the  record  not  from  the  stand- 
point of  such  carriers,  but  from  the  standpoint  of  carriers  like  the 
Missouri,  Kansas  &  Texas,  the  Cotton  Belt,  and  others,  whose  reve- 
nues are  derived  more  particularly  from  traffic  that  moves  under  the 
schedules  in  question.  Considered  from  that  point  of  view  and 
assuming  that  more  revenue  was  required,  we  do  not  see  that  the 
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tariffs  may  fairly  be  criticised  because  all  the  rates  were  not  advanced 
on  a  fixed  percentage,  or  because  the  defendants  in  going  over  the 
schedules  selected  particular  commodities  that  seemed  best  able  to 
stand  a  rate  advance  and  others  that  seemed  likely  to  move  more  freely 
under  reduced  rates  and  thus  produce  larger  revenues.  Certainly  in 
the  absence  of  testimony  showing  that  specific  mistakes  or  blunders 
were  made  in  the  revision,  we  see  no  grounds  in  that  course  of  action 
for  a  general  condemnation  of  the  whole  rate  structure  now  before  us. 

During  the  argument  none  of  the  important  questions  discussed  in 
the  eastern  and  western  rate  advance  cases  now  pending  was  consid- 
ered. The  amendment  to  the  act  casting  upon  carriers  the  burden  of 
justifying  increases  in  rates  was  enacted  long  after  the  rates  here  in 
question  were  put  in  effect,  and  the  construction  and  interpretation 
of  that  provision,  argued  so  earnestly  in  those  cases,  may  not  therefore 
be  appropriately  discussed  here.  Nor  did  any  question  arise  here,  as 
in  those  cases,  of  the  right  of  carriers  so  to  adjust  their  rates  as  to 
yield  earnings  suflBcient  to  enable  them  to  put  back  into  the  property 
some  fixed  proportion  of  the  amount  paid  out  in  dividends.  That 
question  is  therefore  not  considered.  Apparently  that  is  a  policy 
that  many  of  the  carriers  defendant  in  this  proceeding  are  not  in  a 
position  to  consider  from  a  practical  point  of  view.  Since  its  organi- 
zation in  1S92  no  dividend  has  been  paid  by  the  Missouri,  Kansas  & 
Texas  on  its  $63,000,000  of  common  stock.  Only  2  per  cent  was 
paid  in  dividends  on  its  $13,000,000  of  preferred  stock  in  1906,  since 
which  time  the  dividends  on  that  issue  of  stock  have  amounted  to  4 
per  cent.  An  examination  of  its  accounts  shows  that  since  1903  it  has 
made  additions  and  betterments  and  otherwise  improved  the  property, 
and  charged  the  cost  either  to  income  or  to  operation.  The  amount 
so  expended  has  been  substantial,  but  the  larger  part  of  the  expendi- 
ture was  made  at  the  expense  of  dividends  and  during  years  when  no 
dividends  were  being  paid.  The  Cotton  Belt,  which,  like  the  Missouri, 
Kansas  &  Texas,  earns  most  of  its  revenues  under  the  general  rate 
schedules  in  question,  appears  not  to  pay  any  dividends  on  its  common 
stock;  it  paid  2  per  cent  on  its  preferred  stock  in  1909  and  5  per  cent 
in  1910.  So  far  as  the  Texas  lines  are  concerned  the  general  state- 
ment is  made  that  no  dividends  have  been  paid  in  fifteen  years  except 
in  two  instances.  Little  importance  ought,  however,  to  be  attached 
to  the  question  of  dividends  apart  from  an  accurate  understanding 
of  the  real  value  of  the  investment. 

Nor  was  it  contended  here  that  the  general  rate  schedules  should  be 
so  adjusted  as  to  give  the  carrier  a  sufficient  surplus  of  net  income  to 
be  the  basis  of  credit  in  the  money  markets  or  an  assurance  to  investors 
of  the  security  of  the  funds  advanced  or  to  be  advanced  by  them  for 
additional  constraction.     The  only  matter  among  all  the  questions  of 
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that  nature  argued  in  the  eastern  and  western  cases  tiiat  was  brought 
to  our  attention  in  this  proceeding  was  the  contention  of  the  com- 
plainant that  when  real  estate  has  been  acquired  for  right  of  way 
and  for  terminals  and  has  been  put  to  that  use  by  a  conmion  carrier, 
it  loses  to  some  extent  the  ordinary  attributes  of  real  property  and 
is  not  to  be  regai*ded  as  increasing  in  value  with  the  abutting  and 
adjoining  propert}',  but  remains  an  earning  asset  only  on  the  basis 
of  its  original  cost  or  on  the  basis  of  its  value  at  the  time  it  was 
actually  subjected  to  the  public  use.  That,  it  seems,  has  been  the 
declared  policy  of  the  Railroad  Commission  of  Texas.  In  the  first 
valuations  made  by  it  in  1894  the  market  value  of  the  real  estate  was 
ascertained  and  used;  but  one  of  its  members  when  testifying  before 
us  in  this  case  said  that  it  was  neither  the  practice  nor  the  policy  of 
his  commission,  in  any  subsequent  valuation  of  a  road  valued  by  it  in 
1894,  to  make  any  allowance  for  the  increased  value  of  the  real  estate 
comprising  its  right  of  way  and  terminals,  but  to  make  allowances  only 
for  the  additions  and  betterments  added  to  the  property  since  the 
original  valuation.  And  it  was  contended  here  that  in  considering  the 
value  of  the  respective  properties  used  in  the  public  service  by  these 
defendants  no  allowances  should  be  made  for  the  increment  in  the  value 
of  their  real  estate.  The  question  is  perhaps  of  as  great  importance 
as  any  other  pending  problem  of  public  interest,  but  as  we  have  not 
found  it  necessary  in  disposing  of  the  issues  in  this  case  to  rest  con- 
clusions on  either  view  of  the  matter,  we  need  not  attempt  any  discus- 
sion of  it  in  this  report. 

After  a  careful  consideration  of  the  whole  record,  and  having  in 
mind  the  public  interest,  the  interests  of  shippers,  and  also  the  inter- 
ests more  particularly  of  such  of  the  defendants  as  draw  their  revenues 
largely  if  not  entirely  from  the  rates  here  involved,  we  have  reached 
the  conclusion,  all  things  being  considered,  that  no  grounds  have  been 
shown  or  have  been  disclosed  by  our  own  investigations  for  making 
any  substantial  disturbance  in  the  rate  schedules  of  the  defendants 
that  went  into  eflfect  on  August  10, 1908.  We  do  not  find  that  they 
have  so  increased  the  revenues  of  the  defendants  as  to  make  them 
extortionate  or  to  yield  earnings  that  are  unduly  large,  as  alleged. 
We  shall  not  therefore  interfere  with  the  commodity  rates  that 
were  made  effective  by  the  defendants  on  August  10,  1908,  it  being 
understood  of  course  that  any  particular  rate  or  set  of  rates  in  those 
schedules  is  still  open  to  attack  before  this  Commission  on  the 
grounds  that  are  ordinarily  assigned  in  challenging  the  reasonable- 
ness of  a  rate  or  rates  in  effect.  But  all  things  considered  and  in 
view  of  the  signs  now  observable  of  a  recovery  from  the  financial 
disturbances  occurring  at  the  close  of  1907  and  of  a  return  to 
normal  conunercial  conditions,  we  should  regard  the  continued  main- 
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tenance  of  the  present  class  rates  as  discrimiDatory  and  as  imposing 
an  unreasonable  burden  upon  the  commerce  that  moves  from  St. 
Louis  and  elsewhere  to  Texas  common  points.  In  our  judgment  the 
present  rate  of  $1.47  on  articles  of  the  first  class  may  be  retained  as  a 
maximum;  the  present  second  class  rate  of  $1.29  for  the  future  should 
not  exceed  $1.25;  but  the  prior  rates  on  all  the  lower  classes  should 
now  be  restored.  We  accordingly  find  that  the  present  scale  of  class 
rates  is  unreasonable  and  discriminatory  and  that  reasonable  class 
rates  for  the  future  ought  not  to  exceed  the  following: 

Claas. .  .  ,12345ABCDE 
Rate. ...147    125    104     96      75      79       70      5S       46       39 

In  adjusting  the  rates  for  the  future  on  that  scale  we  have  in  mind, 
to  some  extent,  the  class  rates  fixed  in  Emdd  v.  N.  Y.^  N,  H,  dk  R. 
R.  R.  ft>.,  15  I.  C.  C.  Rep.,  555,  for  the  movement  of  traffic  from 
St.  Louis  to  Denver,  as  follows: 

Class....  12345ABCDE 
Rate. ...162    127    101    80}     63      74      56      50       42       36 

The  density  of  the  traffic,  the  physical  condition  and  financial 
strength  of  the  carriers  participating  in  the  traffic  from  St.  Louis  to 
Denver  differ  materially  from  the  conditions  that  are  characteristic  of 
the  traffic  from  St.  Louis  to  Texas  and  of  the  carriers  participating 
in  it.  Under  such  circumstances  comparisons  often  lead  to  unsatis- 
factory conclusions.  Nevertheless,  with  the  full  knowledge  acquired 
by  the  Commission  in  the  case  referred  to,  as  well  as  in  other  cases,  of 
the  conditions  that  surround  the  Colorado  traffic,  we  think  that  to  a  cer- 
tain extent  the  Colorado  rates  furnish  some  guide  as  to  what  are  proper 
class  rates  to  Texas  common  points.  Making  due  allowances  for  all 
these  differences  in  circumstances  and  conditions,  we  think  the  present 
class  rates  to  Texas  are  unreasonable  and  discriminatory  when  tested 
by  the  class  rates  to  Denver,  Pueblo,  Trinidad,  and  other  Colorado 
points,  and  that  any  rates  for  the  future  to  Texas  common  points  in 
excess  of  the  maximum  rates  above  indicated  for  the  several  classes 
will  be  unlawful.  It  must  be  expressly  understood  that  no  reparation 
will  be  allowed  as  the  result  of  the  conclusions  herein  announced. 

An  order  will  be  entered  in  conformity  with  these  findings. 
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No.  2062. 
CINCINNATI  &  COLUMBUS  TRACTION  COMPANY 

V. 

BALTIMORE   &  OfflO  SOUTHWESTERN  RAILROAD  COM- 
PANY ET  AL. 


Submitted  December  1, 1910.    Decided  March  14, 1911, 


1.  A  local  law  under  which  an  electrically  operated  interurban  line  has  no  rig^t 

to  demand  a  switch  connection  and  interchange  of  traffic  with  a  steam  railwij 
is  controlling  only  in  so  far  as  it  relates  to  local  traffic;  it  can  not  be  pennitted 
to  operate  as  an  impediment  to  the  movement  of  interstate  traffic  after  the 
Congress  has  legislated  upon  the  subject  by  requiring  such  connection  and 
interchange  under  certain  conditions  which  in  this  proceeding  are  shown  to 
exist. 

2.  The  Commission  ordinarily  will  not  lend  its  aid  to  an  effort  by  one  carrier  to  secure 

traffic  that  is  reasonably  tributary  to  another  line  by  compelling  the  latter  to 
join  with  it  in  through  routes  and  rates;  but  the  theory  as  to  what  traffic  is 
tributary  to  a  particular  railroad  must  not  be  carried  to  such  an  extreme  as  to 
impose  upon  shippers  the  burden  of  an  imduly  long  wagon  haul. 

3.  Through  routes  and  through  billing  denied  to  points  on  the  complainant's  line 

where  it  parallels  and  closely  approaches  the  tracks  of  one  or  more  of  the  defend- 
ants, but  required,  on  the  special  facts  of  the  case,  in  the  interest  of  shippen 
at  other  points  from  five  to  ten  miles  distant  by  the  wagon  roads. 

C,  B,  Matthews  and  Harry  T,  Klein  for  complainant. 

Edward  Barton  for  Baltimore  &  Ohio  Southwestern  Railway 
Company. 

R.  Walton  Moore,  Jos.  L  Doran,  and  Theodore  W.  Reaih  for  No^ 
folk  &  Western  Railway  Company. 

Maxwell  dh  Ramsey  for  Cincinnati,  Lebanon  &  Northern  Railway 
Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  complainant  company  was  organized  in  1901  under  the  laws 
of  the  state  of  Ohio,  with  charter  power  to  build  and  operate  an 
electric  railroad  from  Columbus  to  Cincinnati.  The  line  as  actually 
constructed  in  1905  reaches  neither  of  these  points,  but  extends  from 
Norwood,  a  suburb  of  Cincinnati,  to  Hillsboro,  a  distance  of  some 
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53  miles ;  it  lies  wholly  within  the  state  of  Ohio  and  belongs  to  the 
class  of  roads  commonly  referred  to  as  intemrban  roads.  It  is  before 
us  praying  for  an  order  requiring  the  defendants  ''to  establish  con- 
nections and  joint  rates  for  the  interchange  of  interstate  traffic." 

Besides  contesting  the  issue  on  the  general  merits  the  defendants 
have  interposed  one  or  two  objections  of  a  technical  nature  that 
must  jSrst  have  consideration: 

1.  The  l^al  right  of  the  complainant  to  demand  a  physical  con- 
nection with  the  defendants  is  questioned.  Decisions  of  the  supreme 
court  of  Ohio  are  cited  to  show  that  interurban  electric  railways  are 
classified  in  that  state  as  street  railways,  and  are  controlled  by  other 
statutes  than  those  relating  to  steam  railways.  With  respect  to 
the  matter  of  fences,  gates,  crossings,  clearances,  liability  to  em- 
ployees, and  track  elevation,  the  requirements  imposed  on  electric 
lines  imder  the  local  laws  are  said  to  differ  materially  from  those 
imposed  on  steam  roads.  The  state  courts,  as  we  are  advised,  have 
definitely  held  that  the  laws  relating  to  steam  railroads  are  not  to  be 
understood  as  being  applicable  to  electrically  operated  roads  unless 
that  intention  expressly  appears.  One  statute  to  which  special 
reference  is  made  contains  a  provision  as  follows: 

Steam  railroad  companies  as  between  themselves,  and  intemrban  and  electric 
railroads  as  between  themselves,  shall  a£ford  reasonable  and  proper  i^udlities  for 
interchange  9!  traffic  between  their  respective  lines,  for  forwarding  and  delivering 
passengers  and  property,  and  shall  transfer  and  deliver  without  unreasonable  delay ' 
or  discrimination  cars,  loaded  or  empty,  freight  or  passenger,  destined  to  a  point  on 
its  own  or  connecting  lines. 

The  defendants  contend  that  under  this  provision  the  complain- 
ant, being  an  intemrban  and  an  electrically  operated  line,  is  expressly 
precluded  from  demanding  a  track  connection  with  either  of  the 
defendant  steam  lines  and  is  also  precluded  from  demanding  an 
interchange  with  them  of  equipment  and  traffic.  But  under  the 
laws  of  Ohio  the  complainant  seems  to  be  a  common  carrier  of  per- 
sons and  property  and  is  actually  engaged  in  the  transportation  of 
both  classes  of  traffic.  It  also  carries  express  matter.  On  its  line 
are  shippers  and  towns  that  desire,  in  addition  to  its  local  service, 
access  to  and  from  interstate  points  on  the  public  highways  operated 
by  the  defendants;  and  in  this  proceeding  we  are  asked  to  open  these 
highways  to  their  interstate  traffic  by  requiring  the  defendants  to 
connect  their  lines  with  the  line  of  the  complainant  and  to  establish 
with  it  through  routes  and  joint  rates.  Under  the  act  to  regulate 
commerce  as  amended  express  power  is  given  us  to  grant  such  relief. 
If  ther^ore  the  facts  and  conditions  are  such  as  to  warrant  an  order 
to  that  eflfect,  we  think  we  need  not  look  beyond  that  act  for  any 
limitation  upon  our  authority  to  enter  it.    A  local  law  under  whidi 
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an  electricallT'  operated  railway  may  have  no  right  to  demand  a 
switch-track  connection  and  interchai^e  of  traffic  with  a  steam  rail- 
way may  be  controlling  in  sO  far  as  it  relates  to  traffic  moving  wholly 
within  the  state;  but  it  can  not  be  permitted  to  operate  as  an  im- 
pediment to  the  movement  of  interstate  traffic  after  the  Congresa  hu 
legislated  upon  the  subject  by  specifying  the  grounds  upon  which 
interstate  shippers  may  demand  such  connections  and  interchange  of 
traffic.  The  general  principles  underlying  this  conclusion  are  well 
understood  and  have  bo  often  been  enforced  by  the  courts  that  the 
citation  of  authorities  seems  not  to  be  requured. 

2.  It  is  also  contended  that  the  proper  parties  complainant  are 
not  before  us,  and  that  we  are  therefore  without  jurisdiction  to  order 
the  rehef  asked.  The  petitioner  made  application  to  the  defendants 
for  a  switch-track  connectioa  and,  being  refused,  instituted  this 
proceeding  upon  its  own  complaint.  During  the  pendency  of  the 
proceeding  the  Supreme  Court  of  the  United  States  in  Interstate 
Commerce  Cemmianon  v.  D.,  L.  tSs  W,  R.  R.  Co.,  216  U.  S.,  531,  held 
that  section  1  of  the  act  as  it  then  appeared  on  the  statute  books  not 
only  required  the  application  for  a  switch-track  connection  to  be 
made  by  a  shipper,  but  gave  us  authority  to  act  only  upon  complaint 
by  a  ^pper.  To  avoid  the  possibility  of  having  its  complaint 
dismissed  on  this  ground,  the  petitioner,  at  a  subsequent  hearing, 
^ed  with  the  Commission  two  letters  addressed  to  the  complainant, 
one  by  a  general  merchant  at  Marathon,  and  the  other  on  behalf  of  a 
lumber  company  of  Hillshoro,  both  being  points  on  the  line  of  the 
complainant.  As  they  are  of  similar  import,  it  will  suffice  to  repro- 
duce but  one  of  them  here: 

Marathon,  Ohio,  Mardi  St,  WO. 
The  CiNaNNATi  &  Columbcb  Tracttom  Co., 

Nomood,  Ohio. 

Gxntlehen:  I  beg  to  adviee  that  your  attorney,  C.  B.  Uatthews,  may  um  my 
name  as  the  coplaintiff  in  your  auit  before  the  Intenlate  Commerce  Communon  in 
reference  to  intercliange  of  freight  and  cats.  In  fact,  I  will  do  almost  anything  10 
help  your  company  ia  its  proceedings  in  this  suit,  as  it  will  greatly  benefit  me  and  the 
community  at  large. 

Wishing  you  Bucceas  and  trusting  this  will  bo  eatishctory,  I  remain. 
Respectfully,  yours, 

H,  Andbbson, 
<  General  Merehandut  Merchant,  MaraOum,  Okui. 
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as  having  the  force  and  effect  of  making  the  two  shippers  co-complain^ 
ants  in  the  proceeding.  They  also  contend  that  no  application  in 
writmg  for  a  switch-track  connection  has  been  made  by  these  shippers 
to  either  of  the  defendants;  and  that  the  petition  must  therefore  be 
dismissed  on  the  authority  of  the  case  above  cited. 

In  the  general  pubUc  interest  the  Commission  has  endeavored  to 
simplify  its  practice  and  procedure  and  to  perform  its  functions  in  a 
practical  way,  without  permitting  merely  technical  matters  to  inter- 
fere unduly  with  substantial  results.  In  Missouri  <Sk  Kansas  SMppers 
Asso.  V.  2f.,  K.  cfe  T.  Ry.  Co.,  12  I.  C.  C.  Kep.,  483,  484,  we  said: 

While  its  procedure  is  to  some  extent  judicial  in  nature,  the  Commission  is  essen- 
tially an  administrative  body;  and  in  the  adjustment  of  contentious  proceedings  of 
this  kind  it  ought  to  examine  into  the  real  substance  of  the  matter  unembarrassed  by 
CQnflideiations  that  are  purely  technical. 

The  letters  of  these  two  shippers,  in  connection  with  their  testi- 
mony and  their  petition  to  be  made  co-complainants,  seem  to  us  not 
only  sufficient  for  all  practical  purposes  to  bring  them  before  us  as 
co-complainants  and  to  serve  as  their  appUcation  in  writing  for  a 
switch-track  connection,  but  sufficient  to  give  the  defendants  fuU 
notice  and  to  advise  the  Conmiission  of  their  interest  in  the  questions 
at  issue.  On  the  other  hand,  the  testimony  offered  by  the  defend- 
ants seems  to  cover  the  entire  ground,  and  in  making  these  objections 
it  is  not  suggested  that  any  additional  testimony  is  required  by  the 
presence  on  the  record  of  these  two  shippers  as  co-complainants  o^ 
that  further  testimony  is  in  fact  available.  There  was  also  abundant 
opportunity  during  the  months  that  intervened  between  the  closing 
of  the  record  and  the  oral  argument  to  have  offered  additional  testi- 
mony. Under  such  circumstances,  to  take  a  technical  view  of  the 
state  of  the  record  would  be  inconsistent  with  our  general  practice 
of  getting  at  the  substance  of  things  when  possible;  and,  inasmuch 
as  the  whole  situation  ia  fully  disclosed  and  we  are  in  a  position  to 
protect  the  legal  and  substantial  rights  of  aU  the  parties  in  interest, 
we  think  we  may  fairly  find,  as  we  do,  that  the  necessary  parties  com- 
plainant are  before  us  and  that  all  the  requirements  of  the  act,  in 
order  to  give  us  jurisdiction  of  the  subject  matter,  have  been  observed. 
Moreover,  if  the  record  when  closed  was  defective  on  these  grounds  the 
defect  may  be  held  to  have  been  cured  by  the  recent  amendment  to 
the  act,  that  became  effective  before  the  case  was  argued  and  sub- 
mitted, and  which  specifically  permits  complaints  of  this  character  to 
be  entertained  when  filed  by  the  "  owner  of  such  lateral  branch  line  of 
railroad." 

Coming  now  to  the  merits,  the  first  inquiry  is  whether  a  switch 
connection,  using  the  language  of  the  act,  '  'is  reasonably  practicable 
and  can  be  put  in  with  safety  and  will  furnish  sufficient  business  to 
justify  the  construction  and  maintenance  of  the  same."    On  this 
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point  we  think  the  record  leaves  no  room  for  doubt.  A  physical 
connection  with  the  defendant,  the  Baltimore  &  Ohio  Southwestern, 
at  one  time  existed  at  Madeira  and  also  at  a  point  spoken  of  in  the 
record  as  Hillsboro  Junction.  At  the  same  time  there  was  also  a 
connection  with  the  line  of  the  Norfolk  &  Western  at  the  latter 
point.  They  were  put  in  when  the  line  of  the  complainant  was  under 
construction,  and  were  removed  after  its  completion,  apparently  in 
accordance  with  a  previous  imderstanding  to  that  effect.  It  is  not 
to  be  doubted  that  it  is  reasonably  practicable  to  restore  these  con- 
nections at  those  points  or  to  put  connections  in  elsewhere,  or 
that  when  restored  or  put  in  elsewhere  they  can  be  operated  with 
safety.  Nor  can  it  be  doubted  that  there  will  be  sufficient  traffic  to 
and  from  points  on  the  line  of  the  complainant  reasonably  to  com- 
pensate the  defendants  for  constructing,  maintaining,  and  operating 
such  switch  connections  with  the  complainant. 

The  complainant  also  demands,  as  we  understand  the  petition, 
through  routes  and  joint  rates  to  and  from  all  interstate  points 
reached  by  the  defendant  lines  and  their  connections.  When  the  com- 
plaint was  filed  the  Commission,  under  section  15,  had  authority, 
after  hearing  on  a  complaint,  to  establish  through  routes  and  maxi- 
mum joint  rates  and  to  prescribe  the  divisions  thereof,  ''provided  no 
reasonable  or  satisfactory  through  route''  existed.  In  the  amend- 
ment of  June  18,  1910,  this  limitation  was  omitted.  As  the  section 
now  reads,  the  only  limitations  on  our  authority  to  establish  through 
routes  and  joint  rates  that  need  be  mentioned  here  are:  (a)  We  may 
not  require  any  railroad  involuntarily  to  embrace  in  a  through  route 
substantially  less  than  the  entire  length  of  its  road  between  the 
termini  of  the  proposed  through  route.  (6)  We  may  not  estab- 
lish through  routes  and  joint  rates  between  a  steam  railroad  and  a 
street  electric  passenger  railway  that  does  not  transport  freight  in 
addition  to  its  passenger  and  express  business.  The  first  of  these 
limitations  must,  of  course,  be  observed  in  all  cases;  the  second  has 
no  application  in  connection  with  this  complaint. 

This  is  the  first  occasion  upon  formal  complaint  that  we  have  had 
to  examine  the  amended  provision.  But  one  point  that  seems  to  be 
entirely  clear  is  that,  although  the  complaint  was  filed  before  the 
amendment  became  effective,  we  can  act  only  under  the  authority  that 
we  now  have.  We  gather  also  from  a  careful  reading  of  the  amended 
clause  that  it  was  the  purpose  of  the  Congress  to  widen  the  scope  of 
our  powers  to  establish  through  routes  and  joint  rates  rather  than  to 
narrow  them,  and  to  leave  in  the  Commission  full  discretion  to  act  in 
such  cases  in  the  light  of  all  the  facts  and  circumstances  and  accord- 
ing to  what  may  seem  wise,  fair,  reasonable  and  equitable  in  each 
case.  We  shall  dispose  of  this  complaint  with  that  understanding 
of  the  extent  of  our  authority. 
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For  a  distance  of  about  six  miles  eastwardly  from  Norwood  the  line 
of  the  complainant  not  only  parallels  the  line  of  the  Baltimore  &'Ohio 
Southwestern  but  practically  adjoins  the  right  of  way  of  that  defendant. 
A  few  miles  farther  to  the  east  it  approaches  and  at  Perintown  prac- 
tically adjoins  the  right  of  way  of  the  Norfolk  &  Western  and  parallels 
that  road  for  a  few  miles  to  StoneUck,  at  which  point  it  is  only  about 
a  mile  distant  from  the  Norfolk  &  Western.  Its  station  at  Norwood 
also  inunediately  adjoins  the  stations  of  the  defendants^  the  Baltimore 
&  Ohio  Southwestern  and  the  Cincinnati,  Lebanon  &  Northern  Railway 
Company.  For  a  distance  of  some  four  or  five  miles  out  of  Hillsboro, 
its  eastern  terminus,  the  complainant's  line  iagain  parallels  the  tracks 
of  the  Baltimore  &  Ohio  Southwestern,  the  rights  of  way  of  the  two  lines 
being  immediately  adjoining.  It  was  at  a  point  about  a  mile  and  a 
quarter  west  of  Hillsboro  that  theline  of  the  complainant  was  formerly 
connected  by  a  switch  track  with  the  line  of  the  Baltimore  &  Ohio 
Southwestern  and  also  with  the  line  of  the  Norfolk  &  Western.  On  that 
end  of  the  line  are  the  villages  of  Hoagland,  Fairview,  and  Aliens- 
burgh,  which  are,  respectively,  a  mile  and  a  half,  one  mile,  and  three 
miles  distant  from  a  station  on  the  line  of  the  Baltimore  &  Ohio 
Southwestern,  but  much  more  distant  from  any  station  on  the 
Norfolk  &  Western.  They  are  small  conununities  with  no  com- 
mercial enterprises  of  such  character  that  they  may  be  said  not  to 
be  reasonably  well  served  at  this  time,  so  far  as  interstate  shipments 
are  concerned,  by  the  Baltimore  &  Ohio  Southwestern.  Among 
aU  the  witnesses  that  testified  none  resided  at  any  of  these  places,  and 
therefore  the  record  discloses  no  complaint  of  inadequate  transporta- 
tion f acihties  at  these  points  or  the  need  of  additional  facilities.  At 
the  western  end  of  the  line  are  Madisonville,  Madeira,  Milford,  Perin- 
town, StoneHck,  and  Boston,  some  of  which  are  practically  within  a 
stone  throw  either  of  the  Baltimore  &  Ohio  Southwestern  or  the 
Norfolk  &  Western.  Boston,  the  most  distant  of  the  points  last  men- 
tioned, is  about  five  miles  by  the  country  roads  from  Batavia  and 
something  less  from  Baldwin,  stations  on  the  Norfolk  &  Western;  it 
is  not  less  than  eight  miles  from  the  nearest  station  on  the  tracks  of 
the  Baltimore  &  Ohio  Southwestern.  Dodsonville,  toward  the  eastern 
end  of  the  complainant's  line,  is  also  four  or  five  miles  distant 
by  wagon  road  from  any  station  on  the  Baltimore  &  Ohio  Southwest- 
em  and  as  much  as  eight  miles  from  the  nearest  station  on  the  Norfolk 
&  Western.  Between  that  point  on  the  east  and  Boston  on  the  west 
are  a  number  of  towns  and  villages  that  are  located  from  about  five 
miles  to  as  much  as  ten  or  twelve  miles  by  wagon  road  from  the  nearest 
stations  on  the  lines  of  one  or  the  other  of  the  defendants. 

Under  the  principles  announced  in  Chicago  dh  Milwaukee  Electric 
R,  R.  Co.  V.  /.  C  R.  R.  Co,y  13  I.  C.  C.  Rep.,  20,  we  would  not  open 
through  routes  and  establish  joint  rates  for  Norwood  or  Hillsboro 
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because  both  places  now  reach  all  interstate  points  over  each  of  the 
defendant  lines.  Moreover,  through  routes  and  joint  rates  between 
interstate  points  and  Norwood  and  Hillsboro,  in  connection  with 
the  complainant's  line,  could  not  lawfully  be  required  under  the 
terms  of  section  15  of  the  act  as  lately  amended.  Nor  should  we 
open  through  routes  and  establish  joint  rates  between  interstate 
points  and  Madisonville,  Madeira,  or  Hoagland  over  the  complain- 
ant's line  in  connection  with  the  Baltimore  &  Ohio  Southwestern, 
because  those  points  are  already  served  by  the  latter  line.  Nor 
should  we  under  the  views  announced  in  that  case  open  through 
routes  and  joint  rates  to  and  from  Fairview,  Allensbuigh,  MiKord, 
Perintown,  and  StoneUck,  all  those  points  being  within  a  short  and 
reasonably  convenient  distance  of  stations  on  one  or  the  other  of  the 
defendant  lines.  On  the  other  hand,  under  the  disposition  made  of  a 
similar  complaint  in  Cedar  Rapids  <Sb  Iowa  City  Ry,  &  Light  Co.  v.  C  cfe 
N,  W,  Ry.  Co,,  13 1.  C.  C.  Rep.,  250,  we  are  of  the  opinion  that  the  defend- 
ants may  properly  be  required  to  join  with  the  complainant  in  oj>ening 
through  routes  and  establishing  joint  rates  between  interstate  points 
and  Boston,  Mgnterey,  Hartman,  Marathon,  Quinns  Crossing,  Vera 
Cruz,  Fayetteville,  St.  Martins,  Stringtown,  and  Dodsonville.  None 
of  these  towns  is  within  less  than  approximately  five  miles,  and  two 
or  three  are  ten  miles  or  more  by  the  country  roads  from  any  station 
on  the  defendant  lines.  To  say  that  such  places  are  already  reasonably 
well  served  by  either  of  the  defendants  is  to  announce  the  definite 
proposition  that  a  wagon  haul  of  from  five  to  ten  miles  is  not  an 
improper  burden  to  put  upon  an  interstate  shipper.  But  in  such  a 
view  we  are  not  ready  to  concur  as  a  fixed  rule,  even  when  the  country 
roads  are  so  good  as  the  roads  in  this  territory  are  said  to  be.  While 
we  have  little  sympathy  with,  and  will  not  ordinarily  lend  our  aid  to, 
an  effort  by  one  road  to  secure  traffic  that  is  reasonably  tributary  to 
another  road  by  compelling  the  latter  to  join  with  it  in  through 
routes  and  rates,  we  shall  not  perinit  the  theory  as  to  what  traffic  is 
tributary  to  a  road  to  be  pushed  to  such  an  extreme  as  to  impose  an 
imdue  burden  upon  shippers.  Confining  our  riding  to  the  special 
facts  of  the  case  and  to  the  points  last  mentioned,  we  think  the 
prayer  for  through  routes  should  be  granted. 

But  besides  contending  that  the  country  traversed  by  the  line  of 
the  complainant  has  been  adequately  served  by  one  defendant  for 
not  less  than  50  years  and  by  the  other  for  not  less  than  25  years,  the 
defendants  also  assert  that  the  combined  traffic  to  and  from  this  terri- 
tory is  very  light,  and  that  the  little  revenue  received  from  it  ought 
not  to  be  taken  from  them  by  a  line  that  should  never  have  been  built; 
that,  considering  the  transportation  requirements  of  this  district  and 
the  facilities  offered  by  the  defendants,  the  complainant's  line  is 
one  that  would  not  have  been  allowed  to  be  constructed  under  a 
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system  of  laws,  prevailing  in  some  of  the  states,  that  requires  pre- 
vious official  sanction  when  a  railroad  enterprise  is  proposed  and 
a  line  laid  out;  and  that  "one  of  the  questions  involved  is  whether 
the  owners  of  a  line  of  railway  thus  unwisely  projected  and  built 
can  demand  a  division  with  the  older  lines  at  their  expense  and 
without  any  compensating  advantage  to  the  community  in  general 
traversed  by  the  several  lines/'  In  this  connection  the  defendants 
state  that  no  dividends  have  ever  been  paid  on  the  outstanding 
stock  of  the  complainant  company;  that  its  line  is  operated  at  a  heavy 
annual  deficit;  and  that  it  is  not  earning  even  operating  expenses, 
but  is  approaching  bankruptcy.  Figures  are  also  given  purporting 
to  show  that  the  freight  rates  on  the  lines  of  the  defendant  railroads 
to  the  territory  in  this  vicinity  produce  "not  more  than  1.3  per  cent 
profit  on  the  investment.''  Excluding  Hillsboro  and  Greenfield, 
the  general  district  has  lost  both  in  wealth  and  population  since 
1860.  It  is  said,  generally  speaking,  to  be  an  infertile  and  very  poor 
farming  country,  not  producing  enough  grain  and  feed  to  supply  the 
local  demand.     And  most  of  the  lumber,  it  seems,  has  been  cleared  off. 

The  defendants  object  to  through  routes  and  joint  rates  with  the 
complainant  on  still  other  groimds.  It  is  insisted  that  its  right  of 
way  is  unfit  for  the  operation  of  such  trains  as  are  used  on  the  regular 
lines.  Referring  to  the  matter  of  ballast,  the  Une  of  the  complainant 
is  said  to  be  a  *  *  one  coat "  road  and  without  any  ballast  in  some  places, 
while  in  others  the  fills  have  been  much  washed.  We  are  also  told  that 
the  bridges  in  some  cases  have  no  sufficient  margin  of  safety  and  are 
largely  made  from  material  discarded  by  the  regular  lines  as  second- 
hand stuff,  to  be  sold  and  not  used;  that  the  trestles  are  subject  to 
the  same  general  criticism;  that  the  grades  are  steep  and  the  curves 
sharp;  that  while  operation  is  possible  it  is  thought  to  be  dangerous; 
that  such  freight  cars  as  the  complainant  has  were  purchased  of  the 
Cincinnati,  Hamilton  &  Dayton  from  among  those  condemned  as  no 
longer  fit  for  use  on  that  line;  and  that  if  put  upon  either  of  the 
defendant  lines  would  be  ** crushed  Uke  eggshells."  Finally  it  is 
said  that  the  clearances  on  the  complainant  Une  are  not  such  as  are 
required  by  the  local  law  of  steam  roads  although  regular  line  equip- 
ment can  get  through ;  that  for  five  miles  the  line  nms  on  public  streets ; 
and  that  at  Madisonville  there  are  two  curves  so  sharp  that  freight 
cars  with  standard  couplers  can  not  make  the  turn,  shackle  bars 
being  required.  The  right  of  way  is  from  20  to  60  feet  wide,  and  at 
no  place  on  complainant's  line  are  there  track  scales.  It  has  9  box 
cars,  2  fiat  cars,  4  gondolas,  and  1  stock  car,  and  is  therefore  not 
in  a  position  to  exchange  any  equipment  with  the  defendants  or  to 
furnish  any  equipment  for  joint  use. 

We  think  that  much  of  this  criticism  as  to  the  physical  condition 
of  the  lino  of  the  complainant  is  the  reflection  of  a  special  view  in 
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which  the  requirements  of  steam  lined  with  respect  to  their  roadbed 
and  bridges  were  taken  as  a  basis  of  comparison.  Giving  due  weight 
to  the  testimony  of  witnesses  on  each  side  of  the  controversy,  but 
basing  our  conclusions  more  largely  upon  our  own  investigations, 
we  think  the  complainant  will  have  no  difficulty  in  moving  regular 
line  equipment  over  its  road.  We  do  not  understand  that  it  is 
equipped  for  operating  long  freight  trains.  But  whatever  may  be  the 
facts  with  respect  to  all  the  details  of  that  nature  referred  to  in  the 
record,  we  assume  that  the  self-interest  of  the  complainant  will  be 
sufficient  to  lead  it  to  make  the  necessary  arrangements  so  to  conduct 
its  operations  as  to  be  able  to  move  traffic  over  its  line  with  safety. 
This  we  think  it  can  do,  and  this  we  doubt  not  it  will  do.  We  attach 
no  importance  therefore  to  the  suggestion  that  the  cars  of  the  defend- 
ants will  not  be  safe  on  the  line  of  the  complainant,  or  to  the  sug- 
gestion that  if  an  order  is  entered  requiring  the  defendants  to 
join  in  -through  routes  and  through  rates  with  the  complainant  an 
undue  burden  will  b^  placed  upon  them  under  the  so-called  Carmack 
amendment  to  the  act,  because  of  the  condition  of  the  complain- 
ant's roadbed  and  bridges. 

In  conclusion  we  find  that  the  complainant  is  entitled  to  a  switch 
connection  with  the  line  of  the  defendant,  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company,  at  Madeira,  and  to  a  switch  connec- 
tion at  or  near  ELillsboro  with  the  line  of  that  defendant  as  well  as 
with  the  line  of  the  Norfolk  &  Western  Railway  Company.  We 
shall  not  here  specify  the  exact  points  at  which  the  connections  are  to 
be  made.  In  case,  however,  the  parties  can  not  promptly  reach  an 
agreement  on  that  matter  an  order  will  be  entered.  We  also  find  on 
the  special  facts  of  the  case,  as  heretofore  explained,  that  the  rec- 
ord justifies  an  order  requiring  the  defendants  to  join  with  the  com- 
plainant in  establishing  through  routes  so  that  shippers  on  the  line  of 
the  complainant  at  points  between  and  including  Boston  on  the  west 
and  Dodsonville  on  the  east  may  have  access  to  and  from  interstate 
points  under  through  billing  and  through  charges.  The  suggestion 
made  on  the  brief  of  the  complainant  is  that  the  joint  rates,  when 
established,  ought  not  to  be  greater  than  the  ''maximum  consisting 
of  the  present  tariffs  to  Hillsboro  and  Madeira,  respectively,  and  the 
carload  rates  upon  the  complainant's  line."  Certainly  this  demand, 
as  we  understand  it,  is  within  reason  from  every  point  of  view.  We 
agree,  however,  with  the  defendants  in  saying  that  the  case  does  not 
seem  to  justify  putting  them  at  the  expense  of  reprinting  their  tariflfs 
and  getting  the  concurrence  of  their  connections  in  new  joint  through 
rates  to  and  from  local  points  on  the  complainant's  line.  This  may 
be  avoided  if  the  complainant  will  file  its  local  rates  with  this  Com** 
mission.  This  will  make  them  appUcable  under  our  rules  on  through 
interstate  movements. 
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As  the  complaint  seems  to  have  been  abandoned  by  the  petitioner 
so  far  as  the  Cincinnati,  Lebanon  &  Northern  Railway  Company 
is  concerned,  we  have  not  considered  that  line  in  reaching  the  con- 
clusions herein  expressed. 

On  the  assumption  that  the  parties  will  have  no  difficulty  in 
carrying  these  findings  into  effect  by  agreement  among  themselves 
we  shall  enter  no  order  at  this  time.  Upon  being  advised  of  their 
failure  to  agree  the  necessary  order  will  be  entered. 
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No.  2783. 
HARTMAN  FURNITURE  &  CARPET  COMPANY 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 

ET  AL. 


SuJnnUted  October  17, 1910,    Decided  February  U,  1911, 


Through  rate  of  49  cents  per  100  pounds  exacted  on  shipment  of  chairs  from  Malvem, 
Ark.,  via  Thebes,  111.,  to  Milwaukee,  Wis.,  found  unjust  in  so  far  as  it  exceeded 
39  cents.    Reparation  awarded. 

Lawrence  Oster  for  complainant. 

W,  F.  Dickinson  and  A.  B,  Enoch  for  Chicago,  Rock  Island  &  Pacific 
Railway  Company. 

Fred  H.  Wood  for  Chicago  &  Eastern  Illinois  Railroad  Company  and 
St.  Louis  &  San  Francisco  Railroad  Company, 

F.  6,  Wright  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

Report  of  the  Commission. 

Clements,  Chairman: 

This  complaint,  filed  August  18,  1909,  attacks  as  unjust  and  unrea- 
sonable defendants'  charge  of  $101.43,  based  on  a  through  carload 
rate  of  49  cents  per  100  pounds,  applied  to  one  carload  of  chairs, 
weighing  20,700  pounds,  shipped  on  March  25,  1908,  from  Malvem, 
Ark.,  to  Milwaukee,  Wis.  It  alleges  that  the  sum  of  the  intermediate 
rates  contemporaneously  in  effect  between  Malvem  and  Milwaukee, 
via  Cairo,  HI.,  was  39  cents  per  100  pounds,  made  up  of  21  cents 
from  Malvem  to  Cairo,  and  18  cents  thence  to  Milwaukee;  that, 
effective  May  28,  1908,  the  sum  of  these  intermediates  was  made  the 
through  rate;  that  the  charges  on  this  shipment,  based  upon  the  sum 
of  the  intermediates,  would  have  been  $80.75.  It  asks  reparation  in 
the  sum  of  the  difference. 

Defendant  Chicago,  Milwaukee  &  St.  Paul  admits  that  the  through 
charge  exceeded  the  sum  of  the  intermediate  rates,  and  that  the  49- 
cent  rate  was  subsequently  reduced  to  39  cents,  but  denies  that  the 
charges  assessed,  based  upon  the  only  lawful  rate  applicable  at  the 
time  of  shipment,  were  unreasonable  or  unjust.  The  other  defend- 
ants deny  that  the  shipment  moved  over  a  route  the  sum  of  the 
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intermediates  via  which  was  less  than  the  through  rate,  and  allege 
that  on  the  contrary  it  moved  via  Thebes,  111.,  and  the  local  rate 
trom  Malvern  to  Thebes  was  36  cents,  and  thence  to  Milwaukee  18 
cents,  or  a  total  of  54  cents. 

We  find  that  the  shipment  moved  via  Thebes  at  the  said  through 
rate  of  49  cents;  that  the  sum  of  the  intermediates  via  Thebes  was 
54  cents,  as  above  stated.  We  find  also  that  while  the  sum  of  the 
intermediates  via  Cairo  was  39  cents,  made  up  as  follows:  Malvern 
to  Cairo,  21  cents,  minimum  20,000  pounds,  and  Cairo  to  Milwaukee, 
18  cents,  minimum  22,720  pounds,  the  through  rate  of  49  cents 
applied  via  Cairo  as  well  as  via  Thebes,  and  that  on  May  28,  1908, 
the  39-cent  rate  was  established  between  these  points,  via  both  Cairo 
and  Thebes,  and  this  rate  remained  in  effect  until  October  15,  1909, 
when  it  was  advanced. 

It  IS  the  finding  and  conclusion  of  the  Commission  that  the  rate  of 
49  cents  exacted  on  this  shipment,  under  all  the  facts,  circumstances, 
and  conditions  existing  at  that  time,  was  unjust  in  so  far  as  the  same 
exceeded  39  cents  per  100  pounds.  Therefore  we  award  reparation 
to  the  complainant  to  be  paid  by  defendants  in  the  sum  of  $17.06, 
with  interest  from  April  1,  1908.  Inasmuch  as  the  39-cent  rate,  put 
into  effect  over  both  routes  subsequent  to  the  movement  of  this 
shipment,  as  above  stated,  remained  in  effect  for  more  than  a  year, 
we  will  not  enter  the  usual  order  controUing  the  rate  for  the  future. 

An  order  will  be  entered  accordingly. 
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No.  2917. 

MILLINERY  JOBBERS  ASSOCIATION 

V. 

AMERICAN  EXPRESS  COMPANY  ET  AL. 


Submitted  April  7,  IdlO.    Decided  February  IS,  1911. 


1.  As  damage  claims  increase  the  expense  of  carriage  and  thus  affect  the 

rates,  it  Is  reasonable  and  to  the  interest  of  the  general  shipping  public 
as  well  as  of  the  carriers  to  discourage  shipping  methods  and  the  use  of 
shipping  cases  that  are  lacking  in  safety.  On  these  grounds  and  upon  the 
facts  disclosed  by  the  record;  Held,  That  the  classification  rule  of  the 
defendants  applying  minimum  weights  on  shipments  of  merchandise,  and 
more  particularly  millinery,  packed  in  ordinary  pasteboard  or  strawboard 
boxes,  is  not  unreasonable ;  nor  is  the  rule  unreasonable  that  provides  for 
the  refusal  of  such  shipments  when  not  crated. 

2.  The  classification  rule  of  the  defendants  applying  minimum  weights  on  ship- 

ments in  corrugated  paper  or  pulp  cartons  of  certain  sizes,  when  uncrated, 
instead  of  assessing  the  charges  on  the  basis  of  their  actual  weights,  found 
unreasonable. 
8.  The  needless  complexity  of  rules  in  the  general  classifications  of  express 
companies  commented  upon. 

Casaoday  <&  Butler  for  complainants. 

Charles  W,  Stockton  and  Harry  S.  Marx  for  defendants. 

T.  B.  Harrison^  jr.^  for  American  Express  Company,  National 
Express  Company,  and  Adams  Express  Company. 

Alexander  <&  Green  for  Wells  Fargo  &  Company. 

O^Brien^  Boardman^  Piatt  <&  Littleton^  George  W.  Field  and  WUr 
liam  W.  Collin^  jr.^  for  United  States  Express  Company. 

Stewart  <&  Shearer  for  Southern  Express  Company. 

/.  Z.  Minnie  for  Pacific  Express  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  rules  and  regulations  complained  of  here  affect  the  charges  of 
the  defendants  on  all  light  and  bulky  shipments  of  what  is  referred  to 
in  express  tariffs  as  general  merchandise  matter.  In  this  proceeding, 
however,  we  are  concerned  only  with  their  effect  upon  the  millinery 
traffic.  The  rules  now  before  us  in  a  revised  form  were  made  effective 
on  August  1, 1909,  but  some  of  them  were  put  in  force  as  long  ago  as 
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May,  1906.  Stated  briefly,  their  purpose  was  to  provide  minimum 
weights  on  light  and  bulky  merchandise  when  shipped  in  pulp  or 
corrugated  paper  cartons,  exceeding  certain  dimensions,  or  when 
shipped  in  strawboard  or  pasteboard  boxes  and  inclosed  in  crates, 
exceeding  certain  dimensions.  The  rules  also  provide  for  the  refusal 
of  such  shipments  when  in  containers  of  that  character  exceeding 
certain  other  dimensions.  The  complaint  made  is  that  the  rules  and 
regulations  are  unreasonable  and  result  in  discriminatory  and  exces- 
sive transportation  charges. 

It  may  be  inferred  from  the  record  that  while  styles  in  millinery 
rapidly  change  the  greater  part  of  such  traffic  is  substantially  the 
same  now  in  general  character  and  bulk  as  it  was  30  years  ago. 
In  recent  years,  however,  new  methods  of  packing  their  shipments 
have  gradually  been  adopted  by  the  wholesale  milliners.  The  in- 
creasing cost  of  lumber,  as  the  record  seems  to  indicate,  has  led  the 
box  makers  to  furnish  to  the  trade  wooden  shipping  cases  and  crates 
that  are  less  substantially  made  than  formerly.  Moreover,  instead 
of  using  wooden  boxes  the  jobbers  of  millinery  in  recent  years  have 
resorted  to  the  practice  of  using  wooden  crates,  more  or  less  flimsy 
and  unsatisfactory  in  character,  to  inclose  and  protect  the  thin 
pasteboard  boxes  in  which  they  pack  feathers,  ribbons,  and  other 
diversified  materials  used  by  retail  millinery  establishments.  The 
record  shows  that  as  a  result  of  these  methods  of  packing  their  ship- 
ments the  defendants  have  been  subjected  to  a  serious  increase  in  the 
claims  made  against  them  for  damages  occasioned  by  the  loss  or 
injury  of  the  merchandise  in  transit.  The  use  of  such  packing  ma- 
terials has  also  had  the  effect  of  appreciably  reducing  the  revenues 
of  the  defendants  because  of  the  reduction  in  the  average  weight  of 
millinery  shipments  when  made  in  the  lighter  containers. 

During  the  year  1896  the  wholesale  shippers  of  millinery  goods 
commenced  to  use  what  are  known  as  pulp  or  corrugated  paper  car- 
tons, in  contradistinction  to  what  are  commonly  known  as  pasteboard 
or  strawboard  boxes.  Corrugated  cartons,  as  we  here  use  the  phrase 
for  convenience,  are  built  up  of  heavy  layers  of  pasteboard  between 
which  corrugated  paper  is  inserted  to  add  strength  and  thickness 
and  thus  increase  their  ability  to  withstand  contact  and  blows  when 
in  transit.  Such  cartons  are  shown  by  the  record  to  make  a  reason- 
ably substantial  and  convenient  packing  box,  and  as  the  defendants 
concede,  are  regarded  with  favor  by  carriers  quite  generally.  From 
the  standpoint  of  the  shipper  they  have  several  advantages.  Their 
cost  is  not  great;  the  supply  for  the  season  can  be  stored  in  a  com- 
paratively small  space ;  they  come  ready  for  use  and  can  be  cut  down 
if  too  large;  they  can  be  handled  more  conveniently  than  wooden 
boxes;  and  their  Ughter  weight  means  economy  in  transportation 

charges. 
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For  many  years  millinery  has  been  accepted  by  express  companies 
at  regular  merchandise  rates  on  the  actual  weight  of  the  shipments, 
regardless  of  the  bulk  of  the  packages.  In  that  respect  such  trafSc 
has  been  on  an  equal  footing  with  other  merchandise.  But  during 
1906  the  defendants  in  their  general  classification  published  rules 
providing  for  the  application  of  minimum  weights  on  shipments 
packed  in  pulp  or  corrugated  paper  cartons,  exceeding  certain  speci- 
fied dimensions,  unless  also  crated  or  boxed.  In  the  latter  event  the 
rules  provided  for  the  assessment  of  charges  on  the  basis  of  the  actual 
weight.  No  minimum  weights  were  fixed  for  shipments  in  wooden 
cases  or  boxes.  In  these  rules  the  defendants  also  took  measures 
to  stop  the  practice  of  shipping  what  are  referred  to  in  the  record 
as  "balloon  packages,"  a  phrase  used  by  the  defendants  as  descrip- 
tive of  pasteboard  boxes  and  pulp  cartons  of  light  weight  but  of 
extreme  size.  This  result  was  accomplished  by  rules  forbidding  the 
acceptance  of  ordinary  pasteboard  or  strawboard  boxes,  not  crated, 
and  exceeding  50  inches  in  exterior  dimensions  and  of  corrugated 
paper  cartons  uncrated  and  exceeding  90  inches.  Boxes  and  cartons 
of  greater  magnitude  than  these  are  admittedly  not  safe  containers 
when  uncrated.  The  rules  of  1906  also  fixed  110  inches  as  a  limit  in 
the  size  of  boxes  and  cartons  that  would  be  accepted  even  when  crated. 
It  may  be  well  here  to  explain  that  a  carton  or  box  of  a  stated  number 
of  inches  means  a  box  the  exterior  length,  width,  and  depth  of  which 
aggregate  that  number  of  inches. 

Before  the  rules  of  1906  were  adopted  the  jobbers  in  millinery  had 
always  used  wooden  boxes  or  heavy  crates  for  shipping  feathers,  hats, 
and  other  like  materials;  they  had  also  indicated  to  the  defendant 
carriers  that  it  would  not  be  practicable  to  crate  such  merchandise. 
Nevertheless,  shortly  after  the  rules  had  been  promulgated,  they 
began,  as  heretofore  stated,  to  ship  materials  of  that  light  and  bulky 
character  in  thin  pasteboard  boxes  with  no  better  protection  than 
that  afforded  by  light  wooden  crates.  In  that  form  the  shipments 
were  billed,  under  the  rules  and  tariffs  then  in  effect,  at  their  actual 
weight.  The  milliners  were  thus  able  to  avoid  the  higher  minimum 
weights  that  would  have  been  applicable  had  the  merchandise  been 
packed  in  substantial  corrugated  cartons  without  crates.  In  other 
words,  by  substituting  a  light  wooden  crate  inclosing  a  number  of 
thin  pasteboard  boxes  for  the  more  secure  and  convenient  cartons 
formerly  used  without  crates,  the  shippers  were  able  to  avoid  charges 
based  on  the  minimum  weights  prescribed  for  uncrated  cartons,  and 
at  the  same  time  the  express  companies  were  put  in  a  position  of 
carrying  the  shipments  at  actual  weight  and  in  an  insecure  and  in- 
convenient container. 
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It  was  to  meet  this  change  in  the  methods  adopted  by  the  jobbers 
for  packing  their  goods  that  the  rules  were  revised  and  made  effect- 
ive as  heretofore  stated  on  August  1,  1909.  The  minimum  weights 
applicable  under  the  rules  of  1906  on  shipments  in  pulp  and  corru- 
gated paper  cartons  were  republished,  and  the  same  minimum  weights 
were  also  established  for  shipments  packed  in  ordinary  strawboard 
or  pasteboard  boxes  when  inclosed  in  crates.  The  rules  as  thus  modi- 
fied in  1909  are  the  real  occasion  of  this  complaint.  As  published 
they  seem  to  be  somewhat  obscure  and  more  complicated  than  is 
reasonably  necessary.  As  we  understand  them  the  minimum  weights 
as  then  revised  and  now  in  effect  are  as  follows : 


Exterior  dimensions. 


Not  over  fiOlnches 

Over  60,  not  over  70  inches. . . 
Over  70,  not  over  75 inches. . . 
Over  75,  not  over  80  inches. . . 
Over  80,  not  over  90  inches. . . 
Over  90.  not  over  100  inches. . 
Over  100,  not  over  110  inches. 
Over  110  inches 


Ordinary  strawboard  or  paper 

boxes. 


Crated. 


Actual  weight. 

do 

30  pounds 

40  pounds 

50  pounds 

60  pounds 

70  pounds 

Refused 


Not  crated. 


Actual  weight. 

Refused 

do 


.do 
.do 
.do 
.do 
do 


In  corrugated  paper  or  pulp 
cartons. 


Cr%ted 


Actual  weight. . 
do 


do.. 

do.. 

do.. 

do.. 

do.. 

Refused 


Not  crated. 


Actual  weight 

Do. 
80  pounds. 
40  pounds. 
50  pounds. 
Refused. 

Do. 

Do. 


It  will  be  observed  from  this  table  that  corrugated  cartons  when 
crated  are  refused  if  larger  than  110  inches  in  exterior  dimensions,  and 
are  refused  when  uncrated  if  over  90  inches ;  and  that  strawboard  or 
pasteboard  boxes  are  refused  when  in  excess  of  50  inches  if  uncrated 
or  over  110  inches  when  crated.  It  will  be  noted  that  the  actual 
weight  controls  the  charges  on  pasteboard  boxes  of  less  than  50  inches 
and  on  corrugated  cartons  of  less  than  70  inches  in  exterior  measure- 
ment, while  minimum  weights  are  applicable  on  containers  exceeding 
those  sizes.  These  minimum  weights  in  the  ordinary  and  usual  expe- 
rience  of  mminery  jobbers  seem  to  exceed  the  actual  weight  of  ship- 
ments  in  containers  of  the  sizes  specified.  But  the  jobbers  seem  to 
agree  in  the  opinion  that  crates  and  wooden  boxes  involve  an  expense 
that  more  than  absorbs  the  difference  in  charges  based  on  the  assigned 
minimum  weights  and  charges  based  on  the  actual  weights  of  ship- 
ments in  crates  and  wooden  boxes.  The  result  therefore  of  the 
adjustment  of  1909  is  that  it  costs  less  to  pay  the  prescribed  minimum 
weights  on  uncrated  cartons  of  light  and  bulky  articles  than  to  crate 
such  cartons  or  to  use  wooden  boxes. 

The  record  seems  to  show  that  shipments  in  the  ordinary  paste- 
board and  strawboard  boxes  are  peculiarly  liable  to  injury  and 
damage  in  transit.    In  fact,  the  testimony  offered  by  the  defendants 
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chiefly,  if  not  wholly,  to  shipments  in  pasteboard  or  strawboard 
boxes.  And  we  see  no  grounds  in  this  record  that  would  justify 
us  in  requiring  the  defendants  to  change  their  rules  with  respect  to 
such  shipments;  there  are  indeed  some  grounds  upon  which  suA 
shipments  might  reasonably  be  refused  when  offered  in  containers 
of  that  character.  But  without  discussing  that  view  we  are  of  the 
opinion  that  the  rule  of  the  defendants  applying  minimum  weights 
to  such  shipments  is  not  unreasonable.  As  damage  claims  increase 
the  expense  of  carriage  and  thus  affect  the  rates,  we  think  it  alto- 
gether reasonable,  in  the  interest  of  the  general  shipping  public  as 
well  as  in  the  interest  of  the  carriers  themselves,  to  discourage  in 
that  way  the  use  of  shipping  methods  and  shipping  cases  that  are 
lacking  in  safety. 

We  take  a  different  view,  however,  of  the  present  rules  and  regula- 
tions of  the  carriers  with  respect  to  corrugated  paper  or  pulp  cartons. 
That  such  a  carton  is  an  excellent  container  for  ordinary  shipments 
of  merchandise  without  the  protection  of  a  crate,  seems  to  be  admitted 
by  the  defendants.  Their  usefulness  and  general  safety  for  ship- 
ments by  freight  have  been  recognized  also  in  the  classifications  of 
railroad  companies.  Although  the  point  is  contested  by  the  defend- 
ants, we  are  satisfied  upon  the  record  that  cartons  of  the  size  limited 
by  the  rules  of  1909  are  not  improved  either  in  point  of  safety 
or  of  convenience  in  handling  by  being  inclosed  in  wooden  crates. 
When  uncrated  they  are  more  easily  stacked  in  the  car  than  are 
crated  shipments,  generally  speaking.  They  will  also  stand  up  under 
a  considerable  weight  of  other  shipments.  While  that  does  not  ap- 
pear to  have  been  the  object  of  the  amended  rules,  nevertheless,  so 
far  as  this  record,  after  a  most  careful  study  of  the  testimony,  gives 
us  any  information  of  affirmative  value  on  the  point,  the  only  sub- 
stantial advantage  accruing  to  the  express  cwnpanies  under  the  rule 
that  requires  the  crating  of  cartons  in  order  to  secure  the  benefit  of 
rates  on  their  actual  weight,  is  that  the  crates  add  to  the  weight  and 
thus  afford  some  slight  additional  revenue  to  the  carrier.  According 
due  significance  to  all  that  is  said  of  record  on  the  point,  the  testi- 
mony seems  clearly  to  demonstrate  the  reasonable  safety  of  ship- 
ments in  such  containers,  when  within  the  size  limited  in  the  classi- 
fication, as  well  as  their  ability  to  stand  the  ordinary  and  usual 
handling  while  in  transit.  Their  use  so  far  as  the  record  gives  us 
any  indication  is  not  attended  by  an  increase  either  in  the  number  or 
extent  of  damage  claims  against  the  defendants.  As  heretofore  indi- 
cated, the  matter  of  damages  for  the  loss  of  or  injury  to  property  in 
transit  is  an  element  that  enters  into  the  cost  of  operation  and  is 
therefore  justly  reflected  in  the  general  rate  structures.  For  this 
reason  there  is  a  certain  public  interest  involved  in  the  propositi(Hi 
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that  carriers  may  properly  insist  upon,  and  indeed  ought  to  require, 
the  use  of  substantial  and  adequate  boxes,  cartons,  and  other  packing 
materials  for  property  offered  for  transportation.  But  corrugated 
paper  or  pulp  cartons,  when  uncrated  and  within  the  size  limited  by 
the  rules  of  these  defendants,  seem  adequately  and  reasonably  to  meet 
these  requirements  for  shipments  by  express.  They  have,  in  fact,  one 
advantage  of  more  or  less  importance  in  that  they  protect  their  con- 
tents from  the  effect  of  water  even  better  than  the  ordinary  wooden 
box. 

Another  phase  of  the  complaint  relates  to  the  rules  of  the  defend- 
ants respecting  the  aggregation  of  packages.  These  rules  relate  to 
shipments  of  two  or  more  packages  made  on  the  same  date  by  one 
consignor  to  a  single  consignee;  they  were  incidentally  modified 
in  connection  with  the  establishment  of  the  minimum  weights  herein- 
before considered.  But  the  conclusions  that  we  have  arrived  at  dis- 
pose of  that  part  of  the  complaint  so  far  as  we  think  the  complainants 
are  entitled  to  relief.  The  record  also  involves  many  instances  of 
alleged  discrimination  resulting  from  the  application  of  the  so-called 
table  of  graduated  weights.  That  question,  however,  is  involved  in 
other  proceedings  before  us  of  much  wider  scope,  and  we  shall  not 
therefore  deal  with  it  here. 

Upon  a  careful  examination  of  this  voluminous  and  carefully  pre- 
pared record  we  are  brought  to  the  conclusion  that  the  rules  and 
regulations  of  the  defendants  are  unreasonable  so  far  as  they  apply 
minimum  weights  on  corrugated  paper  or  pulp  cartons  when  un- 
crated, instead  of  assessing  the  charges  on  the  basis  of  their  actual 
weight.  The  effect  of  those  regulations  is  the  assessment  of  charges 
for  the  transportation  of  such  shipments  which  we  find  to  be  unrea- 
sonable, and  in  our  opinion  such  shipments  ought  to  be  carried  at 
the  merchandise  rates  as  applied  to  their  actual  weights. 

An  order  will  be  entered  in  conformity  with  these  conclusions. 
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No.  3575. 
BOARD  OF  TRADE  OF  THE  CITY  OF  CHICAGO 

V, 

ATLANTIC  CITY  RAILROAD  COMPANY  ET  AL. 


No.  3319. 
NEW  YORK  PRODUCE  EXCHANGE 

V. 

NEW   YORK    CENTRAL    &    HUDSON    RIVER    RAH.ROAD 

COMPANY  ET  AL. 


Submitted  March  18,  1911.     Decided  April  4,  1911, 


Complaints  herein  attack  what  are  known  as  ex-lake  rates  on  grain  from  Buffalo  to 
eastern  points;  in  No.  3575  the  complaint  is  directed  against  both  domestic  and 
export  rates,  while  in  No.  3319  export  rates  alone  are  involved;  upon  the 
facts  disclosed  by  the  record,  and  for  the  reasons  given  in  the  report,  both  the 
complaints  are  dismissed. 

Chester  Arthur  Legg  and  W.  M.  Hopkins  for  Chicago  Board  of 
Trade,  complainant. 

Baldwin^  Wadhams^  Bacon  c6  Fisher  for  New  York  Produce 
Exchange,  complainant. 

Arthur  George  Brown  and  John  B.  Daish  for  Baltimore  Chamber 
of  Commerce,  intervener. 

George  -4.  Schroeder  for  Milwaukee  Chamber  of  Commerce,  inter- 
vener. 

George  H,  Evans  for  Indianapolis  Board  of  Trade,  intervener. 

M.  F,  Doyle  for  Cleveland  Grain  Company,  intervener. 

T.  A.  Grler  for  Peoria  Board  of  Trade,  intervener. 

Z.  Sichards  for  Quaker  Oats  Company,  intervener. 

J.  Z.  Seager^  Edgar  H.  Boles^  IL  A.  Taylor^  0.  E.  BuUerfidd,  and 
Clyde  Brown  for  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  and  others. 

Ernest  8.  BaUard  for  New  York  Central  Linea* 
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Report  of  the  Commission. 

Prouty,  CoTnmissioner : 

Both  the  above  complainants  attack  what  are  known  as  ex-lake 
rates  upon  grain  from  Buffalo  to  eastern  points.  In  No.  3575  the 
complaint  is  directed  against  both  domestic  and  export  rates,  while  in 
No.  3319  export  rates  alone  are  involved.  The  two  cases  were  heard 
together  and  may  be  disposed  of  in  a  single  report. 

domestic  rates. 

Grain  can  move  from  the  western  field  of  production  to  the  eastern 
point  of  consumption  either  by  some  all-rail  route  or  by  what  is  known 
as  the  rail-and-water  route.  In  the  latter  case  it  is  carried  from  the 
point  of  production  to  some  port  upon  the  Great  Lakes,  like  Chicago 
or  Duluth,  by  rail,  is  taken  from  the  western  lake  port  by  water  to 
some  eastern  lake  port,  of  which  Buffalo  is  the  principal  one,  and  is 
thence  transported  by  rail  to  destination.  When  grain  takes  the  all- 
rail  route  it  may  pass  through  Chicago  or  it  may  reach  its  eastern  des- 
tination without  entering  that  market.  If  it  takes  the  rail-and-water 
route,  it  must  move  through  some  lake  port,  of  which  Chicago  is  the 
largest.  It  is  therefore  for  the  advantage  of  Chicago  that  such  I'ates 
should  bo  maintained  as  will  permit  grain  to  move  by  the  water  route. 
The  board  of  trade  of  that  city,  which  is  an  organization  having  in 
charge  the  grain  interests  of  that  community,  insists  that  rates  are  now 
so  constructed  as  to  divert  traffic  from  the  water  route  to  the  all-rail 
route  and  that  this  results  in  undue  prejudice  against  that  locality. 

The  position  of  the  complainant  will  be  best  understood  by  an  illus- 
tration drawn  from  the  rates  now  in  effect.  The  i*ate  on  wheat  from 
Chicago  to  Boston  is,  at  the  present  time,  18  cents  per  100  pounds. 
If  this  grain  moves  by  the  New  York  Central  lines  it  would  pass 
through  the  city  of  Buffalo  en  route  and  would  be  transported  from 
Buffalo  to  Boston  by  the  New  York  Central  &  Hudson  River  Railroad. 
For  this  service  that  carrier  would  receive,  under  the  present  adjust- 
ment of  rates,  7.9  cents  per  100  pounds,  that  being  its  division  of  the 
joint  through  rate  after  all  allowances  have  been  made  for  terminal 
expenses,  etc.  This  figure  is  taken  from  the  brief  of  the  complainant 
and  is  sufficiently  accurate  for  the  purpose  of  illustration. 

By  ex-lake  rates  are  meant  those  rates  which  apply  upon  grain 
reaching  Buffalo  from  the  west  by  water.  The  present  ex- lake  rate 
on  wheat  from  Buffalo  to  Boston  is  13.3  cents  per  100  pounds. 
This  ex-lake  rate  includes  elevation;  that  is,  the  taking  of  the  grain 
from  the  ship  into  the  elevator  and  again  loading  it  from  the  elevator 
into  the  car,  for  which  the  charge  is  one-half  cent  per  bushel,  or, 
in  case  of  wheat,  0.83  of  1  cent  per  100  pounds.  When  this  ab- 
sorption is  deducted  from  the  ex-lake  charge  the  carrier  received 
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for  handling  the  grain  from  Buffalo  to  Boston  about  12.5  cents  per 
100  pounds.  The  cost  of  transporting  to  Boston  the  wheat  which  has 
reached  Buffalo  by  lake  is  to  every  practical  intent  th^  same  as  that 
of  transporting  the  wheat  which  has  come  to  Buffalo  by  rail,  and  the 
complainant  insists  that  when  the  New  York  Central  charges  for 
handling  the  ex-lake  wheat  12.5  cents,  while  it  handles  the  all-rail 
grain  for  7.9  cents,  it  is  guilty  of  an  unjust  discrimination  against  the 
lake  grain,  and  therefore  against  the  city  of  Chicago,  which  is  inter- 
ested in  moving  the  grain  by  water. 

The  defendants  reply  that  their  ex-lake  rate  from  Buffalo  to  Boston 
is  reasonable;  that  the  rate  from  Chicago  to  Boston  is  competitive, 
and  that  the  division  which  they  are  willing  to  accept  from  Buffalo  to 
Boston  as  the  price  of  engaging  in  this  competitive  business  ought  not 
to  be  used  as  the  standard  by  which  to  measure  the  reasonableness  of 
their  ex-lake  rate  from  Buffalo.  In  passing  upon  the  validity  of  this 
defense  we  may  first  inquire  whether  the  ex-lake  rate  to  Boston  is 
reasonable  in  and  of  itself. 

The  present  domestic  ex-lake  rate  from  Buffalo  to  Boston  is  8  cents 
per  bushel,  equivalent  to  13.3  cents  per  100  pounds;  from  Buffalo  to 
.New  York  6.5  cents  per  bushel,  or  10.8  cents  per  100  pounds.  These 
rates  apply  not  only  to  terminal  points,  but  to  interior  destinations, 
which  ordinarily  take  the  port  rate. 

The  movement  from  Buffalo  upon  the  domestic  rate  is  to  some 
extent  in  large  quantities  to  terminal  points,  but  there  is  also  an  ex- 
tensive distributing  movement  under  which  grain  moves  from  Buffalo 
in  single  carload  lots  to  the  point  of  consumption.  The  ton-mile 
revenue  produced  runs  from  5  mills  to  6.5  mills.  The  cost  of  moving 
this  ex-lake  grain  is  the  same  as  the  cost  of  moving  local  grain  origi- 
nating or  received  at  Buffalo  except  that  in  case  of  business  from  the 
Lakes  the  carrier  absorbs,  as  a  part  of  its  rate,  the  elevation  charge  of 
one-half  cent  per  bushel,  and  therefore,  in  effect,  performs  this  serv- 
ice in  addition  to  its  transportation.  If  the  reasonableness  of  this  rate 
is  to  be  determined  by  the  cost  to  the  carrier,  there  is  no  reason  why 
the  ex-lake  rate  should  be  lower  than  the  local  rate.  In  the  Banner 
Wiling  case,  19  I.  C.  C.  Rep.,  128,  to  which  reference  is  subsequently 
made  in  this  report,  we  considered  the  rate  upon  flour  from  Buffalo 
to  Boston  and  New  York  and  finally  reached  the  conclusion  that  a  rate 
of  13  cents  to  Boston  would  not  be  excessive.  Ordinarily  the  same 
rate  applies  to  the  movement  of  wheat  and  flour,  and  if  we  are  to 
adhere  to  this  rule  and  to  our  decision  in  the  Ban?ier  Milling  case^  we 
must  hold  that,  while  domestic  ex -lake  rates  are  liberal,  they  are  not 
so  high  as  to  be  pronounced  unreasonable. 

This  wheat  moves  from  Chicago  to  Buffalo  largely  by  tramp  steamer, 
and  the  rate  under  which  it  moves  is  subject  to  the  most  active  com- 
petition.    While  many  attempts  have  been  made  to  control  this  com- 
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petition,  they  have  never  succeeded,  and  the  resiilting  rate  was  dur* 
ing  the  season  of  1910  perhaps  lower  than  for  any  previous  season. 
It  was  said  that  wheat  had  moved  for  about  1.25  cents  per  bushel.  It 
will  be  seen  therefore  that  the  resulting  through  rate  from  Chicago  to 
Boston  by  lake  and  rail  is  a  reasonable  one,  and,  furthermore,  that 
it  is  materially  lower  than  the  all-rail  rate. 

It  also  appeared  that  this  avenue  of  transportation  is  available  under 
the  present  rates,  and  that  very  large  quantities  of  grain  seek  that 
avenue  at  the  present  time. 

It  should  be  noted  in  this  connection  that  the  thing  in  which  the 
public  is  primarily  interested  is  the  price  of  the  transportation.  It  is 
for  the  interest  of  the  consumer  and  the  producer  that  the  cost  of  car- 
riage should  be  reasonable;  it  is  not  of  much  importance  by  what 
route  the  traffic  is  handled,  unless  the  effect  of  the  rate  adjustnfent  is 
such  as  to  deprive  the  public  of  proper  facilities  or  to  shut  up  the 
water  avenue  and  thereby  perpetuate  unreasonable  rates  by  raiL 
While,  however,  it  is  of  no  special  concern  to  the  general  public 
whether  this  grain  moves  through  Chicago  or  through  some  interior 
market  like  Peoria,  it  is  the  right  of  each  market  to  insist  upon  an 
adjustment  of  rates  which  is,  upon  the  whole,  just  to  it.  The  Chicago 
Board  of  Trade  did  not  in  the  present  case  urge  that  the  ex-lake  rate 
was  unreasonable,  but  it  did  insist  that  the  adjustment  of  rates  was 
unduly  discriminatory  against  that  market.  Its  claim  was  that  the 
9x-lake  rate  from  Buffalo  was  a  part  of  a  through  transportation  from 
Chicago,  and  that  the  line  east  of  Buffalo  had  no  right  to  impose  upon 
that  through  traffic  which  came  by  water  a  higher  rate  than  w^  im- 
posed upon  similar  traffic  which  came  to  Buffalo  by  rail;  and  this  is 
the  real  question  which  we  are  called  upon  to  decide  in  passing  upon 
the  domestic  rate. 

jt  is  well  understood  that  rates  on  grain  and  grain  products  from         / 
Chicago  to  the  various  Atlantic  ports  from  Norfolk  north  are  competi-        i 
tive,  and  that  whenever  the  rate  to  any  one  of  these  ports  is  fixed 
that  to  aU  the  others  must  be  and  always  is  correspondingly  adjusted. 
Grain  can  be  transpoi*ted  from  Chicago  to  New  York  City  via  the 
Great  Lakes  to  Buffalo  and  from  thence  via  the  Erie  Canal  and  Uie 
Hudson  Biver.    This  route  originally  fixed  the  grain  rate  from  Chicago 
to  the  seaboard,  and  while  in  recent  years  the  competitive  influence  of 
the  Erie  Canal  has  to  a  considerable  extent  disappeared  the  existence 
of  that  waterway  still  produces  a  profound  effect  upon  grain  rates.    ' 
It  will  not  be  challenged,  certainly  not  by  the  gentleman  who  so  forci- 
bly presented  the  case  of  the  Chicago  Board  of  Trade,  that  all  grain 
rates  from  Chicago  to  Atlantic-seaboard  territory,  including  Boston, 
are  highly  competitive. 

The  New  York  Central  &  Hudson  River  Railroad  begins  at  Buffalo 
and  first  receives  grain  coming  from  Chicago  at  that  point,  but  it  is 
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part  of  a  through  route  operated  by  the  New  York  Central  systeoL 
which  handles  the  grain  all  the  way  from  Chicago  to  Boston.  If  the 
grain  moves  by  rail,  this  system  has  the  entire  haul  from  Chicago, 
while  if  it  moves  by  lake  to  Buffalo  and  by  rail  from  Buffalo,  it  only 
enjoys  the  haul  from  Buffalo  to  destination.  It  may  therefore  be  for 
the  interest  of  this  company  to  make  such  rate  from  Chicago  as  will 
move  the  traffic  by  rail,  although  that  portion  of  the  line  from  Buf- 
falo to  Boston  receives  less  earnings  than  as  though  the  grain  were 
taken  up  for  the  first  time  at  Buffalo. 

But  what  is  even  more  significant  is  the  fact  that  the  New  York 
Central  system  from  Chicago  through  Buffalo  to  Boston  must  handle 
this  business  upon  a  rate  made  by  some  line  from  Chicago  to  the  sea* 
board  which  does  not  serve  Buffalo,  or  at  least  which  can  not  handle 
grain  from  Buffalo  to  advantage  by  rail.  This  line  obtains  no  part  of 
the  traffic  which  goes  by  the  Great  Lakes  to  Buffalo,  and  must  make 
a  rate  in  competition  with  the  lake-and-rail  rate  in  order  to  obtain  a 
part  of  that  traffic.  A  road  like  the  Delaware,  Lackawanna  &  West- 
em,  which  is  not  financially  interested  in  any  railroad  operating 
between  Chicago  and  Buffalo,  and  to  which  it  is  therefore  a  matter  of 
indifference  whether  it  receives  the  grain  at  Buffalo  from  a  water  or  a 
rail  connection,  is  nevertheless  compelled  to  join  with  some  rail  line 
west  of  Buffalo  in  making  this  through  rate  and  to  receive  as  its  divi- 
sion a  less  sum  than  the  local  rate  from  Buffalo  as  the  only  condition 
upon  which  it  can  indulge  in  through-rail  business  from  Chicago.  It 
seems  plain  that  the  all-rail  rate  from  Chicago  east  competes  with  the 
iake-cnd-rail  rate,  and  that  therefore  the  division  of  the  line  east  of 
Buffalo  can  not  be  made  the  standard  by  which  to  fix  a  reasonable  rate 
from  Buffalo. 

If  the  rate  to  Buffalo  were  reduced  the  effect  would  be  to  make  the 
cost  of  transportation  via  the  lake-and-rail  route  less  than  at  present, 
which  must  lead  to  a  corresponding  reduction  of  the  all-rail  rate,  pro- 
vided the  rail  carriers  are  to  compete  for  that  business;  but  this 
would  in  no  respect  benefit  the  city  of  Chicago,  and  it  is  exactly  this 
thing  against  which  that  market  protests.  The  claim  advanced  by 
the  traffic  manager  of  the  Board  of  Trade  of  Chicago  in  a  great 
variety  of  forms  was  that  the  rail  line  east  of  Buffalo  should  charge 
the  same  for  the  further  transportation  of  lake  grain  as  for  rail  grain, 
the  cost  of  the  service  being  the  same.  Manifestly,  this  can  not  be 
so  unless  rail  carriers  from  Chicago  are  to  withdraw  from  this  com- 
petition or  unless  the  lines  west  of  Buffalo  will  sustain  the  entire 
shrinkage,  giving  to  their  connections  east  of  Buffalo  a  division  equiv- 
alent to  the  local  from  that  junction  point. 

This  Commission  has  uniformly  held  that  the  division  of  a  through 
rate  was  not  a  matter  of  concern  to  the  public,  and  that  while  rt  might 
be  looked  to  for  certain  purposes  it  should  not  ordinarily  be  made  the 
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standard  of  reasonableness  or  the  measure  of  discrimination.  The 
total  rate  is  the  thing  of  consequence,  not  the  manner  in  which  that 
cbatge  may  be  shared  among  the  different  parties  to  it;  and  this  could 
hardly  be  better  illustrated  than  by  the  present  instance.  If  lines  west 
of  Buffalo  were  to  make  the  entire  shrinkage,  allowing  to  lines  east  of 
Buffalo  divisions  equivalent  to  the  local  from  Buffalo,  this  ground  of 
complaint  would  be  removed,  but  the  complainant  would  be  in  no 
respect  benefited.  The  true  inquiry  is  whether^  upon  the  whole,  there 
be  an  unjust  discrimination,  and  we  are  hardly  prepared  to  find  that 
such  a  discrimination  does  of  necessity  arise  out  of  the  fact  that  these 
all-rail  carriers  insist  upon  meeting  the  lake-and-rail  rate. 

The  complainant  refers,  in  support  of  his  contention  that  the 
ex-lake  rate  from  Buffalo  ought  not  to  exceed  the  earnings  of  the  rail 
line  beyond  Buffalo,  to  Bighee  c&  Warrior  JSwers  Packet  Co.  v.  Jbf.  cfe 
0.  R.  R.  Co.,  60  Fed.  Rep.,  545. 

The  defendant  in  that  case  had  a  published  mte  of  80  cents  per  com- 
pressed bale  for  the  movement  of  cotton  from  Mobile  to  New  Orleans, 
and  the  relator  presented  400  bales  of  cotton  for  shipment  at  that  rate. 
The  defendant  declined  to  receive  it  for  less  than  $1.25  per  bale,  stat- 
ing as  a  reason  that  the  relator  was  a  water  carrier  which  had  brought 
this  cotton  from  Demopolis,  a  point  on  the  Bigbee  River,  to  Mobile, 
and  that  the  defendant  had  agreed  with  the  Louisville  &  Nashville 
Railroad  Company  and  other  rail  carriers  not  to  transport  cotton 
reaching  Mobile  by  water  from  points  on  Alabama  rivers  for  less  than 
$1.25  per  bale. 

The  court  held  that  this  agreement  was  in  violation  of  the  second 
and  third  sections  of  the  act  to  regulate  commerce,  and  therefore  unlaw- 
ful, and  that  the  defendant  must  receive  and  transport  this  cotton  for 
its  established  rate  of  80  cents  per  bale. 

This  case  is  in  no  respect  an  authority  for  the  proposition  contended 
for  by  the  complainant.  Under  its  doctrine  there  might  be  some 
question  whether  the  defendants  could  apply  a  different  rate  to 
ex-lake  grain  from  the  established  local  rate  from  Buffalo,  although 
the  case  does  not  in  terms  so  hold,  but  it  goes  no  further.  If,  for 
example,  some  railroad  had  led  from  Demopolis  to  Mobile  and  that 
railroad,  together  with  the  Mobile  &  Ohio,  had  established  a  joint 
rate  on  cotton  from  Demopolis  to  New  Orleans  under  which  the 
Mobile  &  Ohio  received  for  its  division  a  less  sum  than  80  cents  per 
bale,  this  would  have  afforded  no  conclusive  reason  for  reducing 
the  local  rate  of  80  cents  from  Mobile  to  New  Orleans,  much  less  for 
requiring  the  Mobile  &  Ohio  to  transport  the  cotton  of  the  packet 
company  for  the  amount  of  its  division. 

In  the  Banner  Milling  ease^  14  I.  C.  C.  Rep.,  398,  we  considered  an 
advance  in  the  rate  on  flour  from  Buffalo  to  New  York  from  10  to  11 
cents,  and  from  Buffalo  to  Boston  and  New  England  points  from  12  to 
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13  cents.  It  was  there  held  that  the  advance  was  unjustifiable,  and 
carriers  were  ordered  to  restore  the  10-cent  rate.  This  case  r^ted 
largely  upon  the  fact  that  the  flour  to  which  the  advanced  rate  applied 
was  ground  from  grain  which  reached  Buffalo  by  water,  that  the  rate 
on  flour  from  Buffalo  had  been  advanced,  while  there  had  been  no  cor- 
responding advance  in  the  rate  paid  by  the  competitors  of  Buffalo, 
who  ground  flour  at  other  points  from  the  same  wheat. 

Subsequently,  in  thfe  Jenniaon  case^  18  I.  C.  C.  Rep.,  113,  the  rates 
on  flour  from  Minneapolis,  Duluth,  and  other  northwestern  points 
were  brought  to  the  attention  of  the  Commission,  the  claim  being  that 
those  rates  had  been  advanced  upon  the  Great  Lakes  until  the  rate 
charged  for  the  transportation  of  the  products  of  wheat  was  too  high 
in  comparison  with  that  charged  by  the  same  carriers  for  the  transpor- 
tation of  the  wheat  itself  from  the  western  lake  ports  to  Buffalo. 
After  an  exhaustive  examination  of  the  matters  involved  we  reached 
the  conclusion  that  this  claim  was  well  founded,  and  we  ordered  a 
reduction  of  the  lake-and-rail  rate  on  flour  from  Duluth  to  the  Atlantic 
seaboard. 

Thereupon  a  petition  for  rehearing  was  filed  in  both  the  Jennison 
case  and  the  Banner  Milling  case.  The  carriers  urged  with  great 
earnestness  and  produced  evidence  tending  to  show  that  to  reduce  the 
lake-and-rail  rate  as  proposed  in  the  Jenniaon  case  would  have  the 
effect  of  reducing  all  flour  rates,  and  consequently  all  grain  rates 
throughout  the  west;  and  upon  a  further  consideration  of  the  whole 
question  we  were  impressed  with  the  force  of  this  claim,  and  we  de- 
cided to  reconsider  our  first  conclusion  in  the  Banner  Milling  case  and 
to  allow  the  establishment  of  the  11-cent  rate  from  Buffalo  to  New 
York,  with  corresponding  advances  to  New  England  points. 

Ex-lake  rates  have  always  been  named  by  the  bushel,  while  local 
rates  from  Buffalo  are  named  in  cents  per  hundred  pounds.  The 
present  ex-lake  rates,  allowing  for  the  differences  which  would  arise 
from  this  method  of  stating  rates,  are  substantially  the  same  as  the 
local  rates  on  wheat  and  flour  from  Buffalo.  The  ex-lake  rate  on 
wheat  to  New  York,  for  example,  is  10.8  cents,  as  compared  with  11 
cents  on  flour,  while  the  ex -lake  rate  on  wheat  to  Boston  is  13.3  cents, 
as  compared  with  a  rate  of  13  cents  upon  flour.  It  did  not  appear  why 
ex4ake  rates  might  not  be  stated  in  cents  per  hundred  pounds,  nor 
why  they  might  not  well  be  exactly  the  same  as  the  local  rates  from 
Buffalo,  instead  of  being,  as  at  present,  slightly  lower  in  some  cases 
and  slightly  higher  in  others;  but  no  question  was  made  upon  this 
ground. 

As  already  observed  and  as  fully  stated  in  the  Banner  Milling  case^ 
flour  groimd  at  Buffalo  is  almost  entirely  from  wheat  received  ex-lake 
at  that  port.  It  is  difficult  to  see  how  this  Commission,  if  it  is  to 
maintain  the  parity  of  rate  between  wheat  and  flour  which  generally 
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prevails,  upon  the  strength  of  which  mills  have  been  erected  at  Buf- 
falo and  throughout  all  parts  of  the  United  States,  and  which  has 
been  generally  approved  by  this  Commission,  could  enforce  or  even 
permit  the  charging  of  a  rate  upon  grain  from  Buffalo  materially 
lower  than  the  rate  upon  the  flour  manufactured  at  Buffalo  from  that 
grain.  To  sustain  the  contention  of  the  complainants  would  require 
us  to  establish  rates  on  wheat  from  Buffalo  from  3  to  5  cents  per 
100  pounds  less  than  the  present  flour  rates.  The  effect  of  such  a 
rate  adjustment  would  be  not  only  to  injure  the  mills  at  Buffalo  but 
to  seriously  affect  those  at  all  western  points.  While  there  is  very 
great  force  in  the  contention  of  the  complainant,  we  feel  that,  upon  a 
view  of  the  entire  situation,  it  can  not  be  accepted.  If  this  rate  from 
Buffalo  were  unreasonably  high,  so  that  the  cost  of  transporting 
grain  or  grain  products  from  the  western  point  of  origin  via  the 
Great  Lakes  to  the  eastern  point  of  consumption  was  unreasonably 
high,  it  would  be  our  clear  duty  to  reduce  this  rate;  but  where  it  is 
practically  admitted  that  the  transportation  charge  is  not  excessive, 
and  where  we  are  asked  to  take  this  action  simply  because  more  grain 
would  thereby  flow  through  a  particular  grain  market,  we  are  at  lib- 
erty, in  just  consideration  of  all  interests,  to  decline  to  interfere  with 
the  present  arrangement,  which  is,  in  the  main,  satisfactory. 

Ex- lake  rates  were  in  fact  for  many  years  lower  than  corresponding 
local  rates  from  Buffalo,  and  the  complainants  point  to  this  as  the  most 
conclusive  evidence  that  the  maintenance  of  lower  ex-lake  rates  to-day 
would  not  break  down  the  rate  structure.  But  it  must  be  remem- 
bered that  until  about  the  time  when  these  rates  became  substantially 
what  they  now  are  the  published  tariff  was  not  observed,  and  that  this 
was  especially  true  of  highly  competitive  business,  like  grain  and  grain 
products,  where  the  rate  was  of  vital  importance. 

It  should  also  be  noted  that  Buffalo  millers  have  always  insisted  that 
the  charging  of  a  lower  rate  upon  ex-lake  wheat  than  upon  the  flour 
ground  from  that  wheat  was  a  discrimination  against  Buffalo.  Now 
that  published  rates  are  actually  observed,  and  that  the  margin  of 
profit  tends  to  decrease  rather  than  increase,  we  can  not  assume  that 
any  locality  can  grind  flour  under  a  permanent  rate  disability.  To 
make  the  rate  on  ex- lake  wheat  to  New  York  City  materially  lower 
tiian  the  rate  on  flour  from  Buffalo  would  inevitably  throw  the  grind* 
ing  of  flour  consumed  in  the  city  of  New  York  and  that  vicinity  to  the 
seaboard. 

EXPORT  RATES. 

In  former  years  the  United  States  has  been  a  large  exporter  of  wheat 
and  other  grains.  This  grain  has  been  produced  in  the  middle  west, 
from  which  it  might  reach  the  foreign  destination  either  by  way  of  the 

2ai.aaBep. 


512 


INTEBSTATE  GOMMEBCE  C0M|dIS8I0N  REFOBTS. 


Gulf  ports  like  New  Orleans  and  Galveston  or  by  way  of  the  Nortfa 
Atlantic  ports.  The  cost  of  the  tmnsportation  has  usually  deterroiood 
the  route  which  the  traffic  would  take. 

Lower  export  rates  have  generally  been  maintained  through  all  the 
ports  than  the  corresponding  domestic  rates^  and  the  i*ail  export  i-ates 
through  the  North  Atlantic  ports  from  Montreal  on  the  north  to 
Norfolk  on  the  south  have  borne  a  certain  relation  to  one  anotjier, 
the  rate  to  New  York  being  somewhat  higher  than  to  the  various  out- 
ports,  so  called,  except  Boston,  for  the  reason  that  the  shipping 
facilities  of  New  York  are  superior  and  the  water  rate  from  that  port 
Somewhat  lower  than  from  the  others. 

During  the  season  of  navigation  export  grain  moves  largely  via  the 
Great  Lakes.  From  the  lakes  to  the  port  of  export  there  have  been 
in  the  past  three  possible  routes:  First,  all  watpr  via  the  WeJland 
Canal  and  the  St.  Lawrence  River  to  Montreal;  second,  all  water  via 
the  Erie  Canal  and  the  Hudson  River  to  New  York;  third,  from  one 
of  the  eastern  lake  ports,  of  which  Buffalo  is  the  principal,  by  nul  to 
the  port  of  export  from  Baltimore  upon  the  south  to  Montreal  upon 
the  north.  The  rail  rate  from  Buffalo  to  New  York  has  furnished  the 
standard  for  rail  rates  from  all  other  lake  ports  to  all  ports  of  export 

Below  is  given  a  table  showing,  since  1889^  ei^*lake  and  local  rates 
upon  wheat  from  Buffalo  to  New  York,  l)oth  export  and  domestic^  and 
also  frpm  Chicago  to  New  York; 


'        '.Ml       '  I  ■   .  I  ■  1   I  III  II 


Year. 


1889 

1890 

1891 

1892 

189a. 

1894 

1895 

1896 

1897 

1898 

1899 

1900 

1901 

1902 

1903 

1904 

1905 

1906* 

1907 

1908 

1909 

1910 

1911 

■^— ^-^-— — ^     I  ill  — ^— ^1— ^ 


Buffalo  to  New  York. 


Local. 


BAteper 
100  pounds. 


Cents. 
13 
13 
13 
13 
18 
11 
18 
11 
11 
11 
11 
9 
10 
10 
10* 
10 
10 
10 

11 
11 

10 
10 

11 


£x-lake. 


Rate  per  btishel. 


JDomestio. 


Cents. 


6* 

51 

6U 

4i 

6 

6 

5 

5 

5 

5 

5 

5 

6 

5 

6 

6 

41 

5 

6 

U 

6* 

e* 


£xp9rt. 


Cents. 


6t 
51 
5* 
4* 

6 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

4 

4t 

5 

6 

^ 
6* 

5i 

6* 


Ofaiea^  to  New,  Y«rk» 


Rate  per  100  pounds. 


Domestic. 


Cents. 
26 
224 
26 
25 
25 
20 
HO 
20 
20 
20 
17 
15 
17* 
17* 
18 
17* 
17* 
1/* 

m 

16 
16 
16 
16 


JEExport. 


Cents. 


2^ 

22* 

96 

25 

25 

20 

20 

20 

» 

20 

12 

ISi 

Ifr 

13* 

14 

18* 

18* 

13* 

18 

13 

18 
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.  Tl^e  foregoing  table  does  not  purport  to  give  all  the  published  rates 
which  have  b^en  in  effect  during  ^.he  period  covered,  but  only  what 
niay  be  termed  the  prevailing  rate  for  each  year.  In  case  of  the 
ex -lake  rate  reference  has  been  had  to  the  season  of  open  navigation 
only  for  the  puipose  of  determining  what  was  the  prevailing  rate. 

It  should  also  be  noted  that  until  recently  grain  has  not  moved  from 
Chicago  to  the  seaboard  upon  the  published  rate,  but  rather  under  a 
transit  pi'ivilege  upon  ap  balance  of  some  through  rate.  At  the  pres- 
ent time  there  is  in  effect  from  Chicago  what  is  known  as  a  *'reship- 
ping"  rate,  which  applies  to  all  grain  loaded  at  Chicago,  with  the 
exception  of  ceiiain  instances  where  the  tmnsit  rate  still  applies.  The 
published  rate  from  Chicago  is  therefore  to-day,  both  export  and 
domestic,  the  rate  which  actually  moves  the  traffic,  and  we  have,  for 
^e  first  time,  in  the  published  tariff  a  statement  of  the  actual  rates  of 
various  kinds  from  Buffalo  and  Chicago. 

It  should  further  be  noted  that  until  recently  the  published  rate 
has  not  been  maintained.  The  published  ex-lake  rate  from  Buffalo, 
for  example,  never  fell  for  any  considerable  time  below  4  cents  per 
bushel  on  wheat,  but  we  know  from  investigations  conducted  by  this 
Conmiission  that  the  actual  rate,  especially  as  applied  to  the  export 
movement,  fell  ^  Low  as  2.75  cepts  per  bushel,  and  did  not  probably 
average  for  the  entire  season  much  in  excels  of  3  cents. 

It  will  be  seen  from  an  examination  of  the  above  table  that  while 
there  were  temporary  differences  between  export  and  domestic  in 
the  ex-lake  rate  before  1908,  there  was  no  settled  practice  until  that 
year  by  which  a  different  rate  was  applied.  During  that  season  of 
navigation  and  since  the  export  rate  has  been  uniformly  1  cent  below 
the  domestic. 

When  it  is  remembere(^that,  as  a  rule,  the  published  export  rate 
had«  previous  to  1908,  never  exceeded  5  cents  per  bushel;  that  it  had 
sometimes  been  as  low  as  4  cents,  and  that  the  actual  rate  had  been 
less  than  the  published  rate,  it  will  be  seen  that  the  cost  of  transport- 
ing export  wheat  from  Buffalo  to  New  York  is  very  materially  greater 
to-day  than  in  the  past. 

It  has  been  already  noted  that  grain  afloat  upon  the  Great  Lakes 
may  move  all- water  to  Montreal.  It  was  stated  in  the  course  of  this 
hearing  that  at  the  present  time  ships  carrying  80,000  bushels  of 
wheat  could  load  at  the  dock  in  Chicago  and  unload  at  the  dock  in 
Montreal,  and  that  the  rate  of  transportation  via  this  water  route  did 
not  exceed  3.5  cents  per  bushel. 

Grain  afloat  may  reach  New  York  via  the  Erie  Canal,  and  this  for- 
merly was  a  most  important  factor  in  the  grain-rate  situation,  since  the 
cost  of  transportation  to  New  York  Harbor  was  largely  determined  by 
the  cost  of  carriage  from  Buffalo  via  the  Erie  Canal,  which  fixed  the 
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rail  rate  to  New  York  and  thus  in  fact  made  the  rate  to  all  other  ports. 
At  the  present  time  the  Erie  Canal  for  practical  purposes  is  out  of 
commission.  The  state  is  expending  a  large  sum  of  money  in  the 
improvement  of  that  waterway  with  a  view  to  making  possible  the  use 
of  very  much  larger  barges  than  can  at  the  present  time  be  employed 
and  thereby  cheapening  the  cost  of  transportation.  Pending  these 
improvements  which  are  now  in  progress  no  one  will  buy  equipment 
of  the  type  which  can  now  be  used,  since  within  a  few  years  that  must 
become  entirely  obsolete,  and  the  present  equipment  is  insuflScient  to 
provide  any  substantial  competition  by  that  route.  It  seems  probable 
that  this  decline  in  competition  via  the  Erie  Canal  is  largely  responsi- 
ble for  the  increase  in  ex-lake  rates,  both  export  and  domestic. 

The  New  York  Produce  Exchange  claims  that  the  effect  of  recent 
increases  in  ex-lake  export  rates,  taken  in  connection  with  the  all- 
water  route  to  Montreal,  which  has  been  developed  largely  within  the 
last  few  years,  has  been  to  so  cheapen  the  cost  of  handling  grain 
through  Montreal  as  compared  with  New  York  that  the  export  busi- 
ness is  leaving  the  port  of  New  York  for  the  port  of  Montreal,  and 
that  in  the  very  near  future  the  export  grain  movement  through  New 
York  will  be  reduced  to  a  practical  nullity.  In  evidence  of  this  it 
introduces  certain  tables  showing  the  comparative  movement  through 
these  ports  in  recent  years.  The  following  table  gives  the  percentage 
of  total  wheat  exports  through  the  ports  named  for  the  years  named: 

PercerUcLge  of  total  exports. 


Year. 


1902 

1906 
1907 
1908 
1909 
1910 


Montreal. 

New  York. 

Boston. 

Philadel- 
phia. 

28.36 

28.69 

12.88 

11.46 

88.  S4 

80.67 

14.62 

9.44 

80.99 

80.67 

18.30 

14.66 

48.38 

28.09 

6.62 

14.08 

62.84 

19.86 

9.78 

U.41 

54.16 

16.96 

8.47 

10.78 

Baltimofe. 


12.50 
9.88 

10.02 

U.88 
6.89 

10.66 


The  table  below  gives  the  total  number  of  bushels  handled  for  the 
same  years  through  New  York  and  Montreal,  with  the  percentages 
for  each  year: 


Year. 


1902 
1906 
1907 
1906 
1909 
1910 


Quantity  In  boshels. 


New  York. 


17,066.718 
12,691,701 
17,875,700 
16.211,918 
9.247.9.8 
6,026,421 


Montreal. 


16.888,606 
13,842,586 
18,122.009 
30,461,347 
26,031,636 
20,420,034 


Total. 


33.974,228 
26.684,287 
86,997,709 
46.673,266 
34.279,648 
26,446,456 


Peroenta^e. 


New  York. 


60.28 
47.83 
49.66 
84.74 
27.00 
22.79 


Montreal. 


49.72 
62.17 
60.84 
66.26 
78.00 
77.29 
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The  exports  of  wheat  grown  in  the  United  States  are  decreasing, 
owing  to  the  fact  that  our  home  consumption  is  steadily  increasing. 
Upon  the  other  hand,  the  Canadian  northwest  is  developing  an  enor- 
mous wheat  acreage,  which  is  increasing  rapidly  the  quantity  of  wheat 
exported  from  Canada.  It  is  urged  that  the  location  of  this  wheat  is 
such  that  it  should  naturally  move  out  through  Montreal  and  not 
through  an  American  port  of  export.  As  bearing  upon  this  sugges- 
tion the  following  tables  are  given  showing  exports  of  wheat  grown 
in  the  United  States  and  also  wheat  grown  in  Canada  through  the 
ports  of  New  York  and  Montreal.  In  examining  these  tables  it  should 
be  borne  in  mind  that  during  the  year  1910  there  was  in  effect  through 
New  York  an  exjxjrt  rate  of  4  cents  per  bushel  from  Buffalo  appli- 
cable to  Canadian  wheat  in  bond,  but  not  to  American  wheat. 

Wheat  grown  in  the  Tlniied  States. 


Year. 


1906 
1907 
1906 
1909 
1910 


Quantity  In  bnahels  ex- 
ported from— 


New  York. 


10,454,682 

15,252,783 

13,M2,028 

7,411,214 

1,303,696 


Montreal. 


949,155 

4.774,267 

10,906,195 

10,731,498 

3,882,885 


Percentage. 


New  York. 


91.7 
76.2 
56.1 
40.9 
25.1 


Montreal. 


8.3 
23.8 
43.9 
59.1 
74.9 


Wheat  grown  in  Canada. 


Years. 


1906 
1907 
1908 
1909 
1910 


Quantity  in  bushels  ex- 
ported from— 


New  York. 


2,237,019 
2,622,917 
2.309,890 
1,836,699 
4.782,725 


Montreal. 


12.898.431 
13,347,742 
19,558,152 
14.800,137 
16,587,149 


Percentage. 


New  York. 


14.8 
16.4 
10.6 
11.4 
22.8 


Montreal. 


85.2 
83.6 
89.4 
88.6 
77.7 


It  is  impossible  to  study  the  figures  in  the  foregoing  tables  without 
the  conviction  that  the  trend  of  the  export  wheat  business,  even  in 
wheat  produced  in  the  United  States,  is  jteadily  from  American  ports 
to  Montreal,  and  it  is  impossible  to  attribute  this  to  any  other  cause 
than  the  inland  rate  of  transportation. 

In  every  respect,  except  the  cost  of  carriage  to  the  port  of  export, 
New  York  has  the  advantage  of  Montreal.  Montreal  is  a  winter  port, 
not  available  during  several  months  of  the  year.  At  all  times  in  the 
year  the  cost  of  insurance  from  that  port  is  much  higher  than  from 
New  York,  owing  to  the  perils  of  navigation  upon  the  River  St.  Law- 
rence. The  shipping  facilities  of  New  York  are  much  better  than 
Montreal.     New  York  reaches  many  points  of  consumption  to  which 
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there  is  no  direct  service  from  Montreal,  and  the  rate  of  transporta- 
tion itself  is  usually  lower  from  New  York. 

In  addition  to  transportation  facilities  New  York  is  a  great  grain 
market,  with  large  elevator  capacity,  where  wheat  can  be  stored  dur- 
ing the  period  of  lake  navigation  for  export  later  in  the  season.  All 
these  circumstances,  say  the  New  York  grain  interests,  should  give  to 
that  port  a  large  part  of  the  export  business.  They  have  therefore 
earnestly  appealed  to  the  carriers  to  establish  a  rate  which  will  pernait 
them  to  handle  a  portion  of  that  traffic,  and  not  succeeding  in  that 
quarter  have  now  come  to  this  Commission  with  the  same  prayer. 

So  far  as  the  case  of  the  complainant  can  be  established  by  showing 
the  necessity  for  the  rate  demanded  the  case  of  this  complainant  has 
been  made  out.  We  are  impressed  with  the  thought  that  New  York 
can  not  permanently  retain  its  export  grain  business  in  anything  like 
the  same  relative  volume  as  in  years  gone  by  upon  the  present  adjust- 
ment of  rates.  It  asks  that  the  carriers  establish,  during  the  period  of 
navigation,  a  rate  of  4  cents  per  bushel  from  Buffalo.  Whether  this 
rate  would  enable  New  York  to  hold  its  own  as  against  Montreal  is 
doubtful,  but  it  would  certainly  be  much  preferable  to  the  present 
rate  of  5.5  cents. 

The  carriers  decline  to  accede  to  this  request  for  two  reasons. 

They  say  that  4  cents  per  bushel  is  not  a  remunerative  rate,  and 
that  they  prefer  to  allow  the  business  to  go  elsewhere  rather  than 
establish  this  rate. 

The  ex-lake  rate  includes  elevation  at  Buffalo;  that  is,  the  cost  of 
transferring  the  grain  from  the  vessel  to  the  elevator  and  from  the 
elevator  to  the  car,  for  which  a  uniform  allowance  of  one-half  cent  per 
bushel  is  made  by  the  carrier  to  the  elevator.    This  leaves  for  the . 
rate  of  transportation  3.5  cents  per  bushel. 

The  rate  also  includes  at  the  city  of  New  York  a  delivery  alongside 
the  ship.  At  New  York  grain  is  not  loaded  from  the  elevator  into 
the  vessel  as  it  is  at  most  other  ports,  but  is  barged  from  the  car  to  the 
ship,  into  the  hold  of  which  it  is  transferred  by  a  floating  elevator. 
The  testimony  indicates  that  this  additional  service  costs  from  one- 
half  cent  to  1  cent  per  bushel,  and  the  carriers  insist  that  this  is  an 
extraordinary  item  which  should  also  be  deducted  from  the  rate  before 
the  real  transportation  charge  is  reached.  If  it  be  assumed  that  the 
cost  of  lighterage  in  New  York  Harbor  is  one-half  cent  per  bushel,  we 
have  left  for  the  tmnsportation  charge  proper,  from  Buffalo  to  New 
York,  3  cents  per  bushel,  equivalent  to  5  cents  per  100  pounds,  and 
yielding,  for  a  distance  of  something  over  400  miles,  a  return  of  3;5 
Dodlls  per  ton-mile,  which  is,  upon  its  face,  an  extremely  low  rate  of 
transportation. 

The  complainants  urge  that  this  export  wheat  is  moved  in  large 
lots  from  Buffalo  to  New  York — usually  in  trainloads — to  which  the 
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carriers  reply  that  this  is  not  an  advantage  but  rather  a  disadvantage, 
aince  they  are  obliged  to  provide  facilities  for  the  handling  of  this 
traffic  at  a  particular  time  in  order  that  connection  may  be  made  with 
the  exporting  vessel.  This  necessitates  the  parking  of  cars  at  Buffalo 
and  the  handling  of  an  unusual  amount  of  traflSc  which  may  interfere 
with  their  other  business. 

The  average  carload  of  wheat  is  about  1,000  bushels,  yielding,  at  3 
cents  a  bushel,  $30  per  car.  Fifty  cArs  can  be  moved  in  a  train  from 
Buffalo  to  New  York  by  most  routes,  amounting,  per  trainload,  to 
$1,500.  The  mere  cost  of  moving  that  train  is  much  less  than  this 
amount.^  If  no  account  be  mad^  therefore  of  the  expenses  other  than 
those  of  the  movement,  there  is  a  profit. 

The  complainants  point  to  the  fact  that  in  former  years  the  pub- 
lished rate  was  but  4  cents  per  bushel  and  that  carriers  often  accepted 
as  low  as  21  cents  per  bushel  for  handling  this  business.  They  further 
suggest  that  while  the  rate  of  4  cents  was  jn  effect  in  1908,  applicable 
to  all  wheat,  and  in  1910,  applicable  to  Cai^dian-grown  wheat,  these 
defendants,  were  anxiously  soliciting  the  business. 

It  should  also  be  noted  that  if  lighterage  in  New  York  Harbor.be 
disregarded  the  carrier  of  ex- lake  grain  frona  Buffalo  would  receive, 
at  4  cents  per  bushel,  3i  cents  after  deducting  elevation  at  Buffalo, 
and  that  this  is  slightly  in  excess  of  its  division  of  the  present  export 
rate  of  13  cents  from  Chicago,  which  the  carrier  voluntarily  ixuikes 
for  the  purpose  of  participating  in  that  business.       : 

It  seems  probable  that  4  cents  per  bushel  yields^  all  things  coai- 
aidered,  a  substantial  profit  over  the  cost  of  the  movement.  If  the 
carrier  has  surplus  facilities  not  otherwise  demwided,  it  would  find 
cbusiness  upon  tiiiat  rate  to  its  advantage;  it  may  be  doubted  whether 
additional  facilities  could  be  provided  for  the  handling  of  this  traffic 
at  that  figure. 

The  real  reason  why  these  defendants  decline  to  accede  to  the 
request  of  the  New  York  interests  for  the  4'eent  export  rate  seems  to 
be  the  fear  upon  their  part  that  the  result  of  complying  with  that 
request  would  be  to  disorganize  the  general  rate  structure  upon  grain 
and  grain  products  from  the  west  to  Atlantic  seaboard  territory. 

In  1908  the  defendants,  upon  the  insistent  request  of  the  New  York 
grain  interests,  did  establish  and  maintain,  for  57  days,  an  export  rate 
of  4  cents  per  bushel.  This  rate  was  withdrawn  because  the  defend- 
ants believed  that  its  continuance  would  result  in  a  reduction  of  the 
rates  from  the  west  upon  grain  and  grain  products.  During  the  sea- 
son of  1910  a  rate  of  4  cents  was  applied  to  the  movement  of  Cana- 
dian grain  in  bond,  but  the  defendants  are  satisfied  that  no  dii^inction 
can  be  maintained  between  Canadian  and  American  wheat  and,  tliere- 
fore,  upon  a  view  of  the  entire  situation,  have  declined  to  restore  the 
4-eent  rate. 
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The  difference  between  the  domestic  and  export  rate  from  Chicago 
at  the  present  time  is  3  cents  per  100  pounds.  The  difference  between 
the  export  and  the  domestic  rates^  ex-lake,  at  the  present  time  is  1 
cent  per  bushel,  or  six -tenths  of  a  cent  per  100  pounds.  It  will  be  seen, 
therefore,  that  the  difference  in  export  rates  where  the  wheat  moves 
by  the  Great  Lakes  from  Chicago  is  much  less  than  the  difference 
where  it  moves  all  rail.  At  4  cents  per  bushel  the  difference  would 
still  be  in  favpr  of  the  all-rail  route. 

American  millers  insist  that  to  make  a  rate  of  4  cents  on  wheat  with- 
out a  corresponding  rate  upon  the  product  of  wheat  is  to  discriminate 
against  the  home  miller  in  favor  of  his  foreign  competitor.  It  can  not 
be  denied  that  the  result  of  making  a  lower  transportation  charge  on 
the  wheat  than  upon  the  flour  to  foreign  destinations  does  operate  in 
favor  of  the  foreign  miller,  but  it  must  also  be  recognized  that  the 
cost  of  transporting  wheat  by  water  is  less  than  the  cost  of  transport- 
ing flour  by  water,  and  that  wheat  will  move  to  the  foreign  consumer 
in  the  form  of  wheat  cheaper  than  it  can  be  moved  in  the  form  of  flour, 
unless  the  Government  sees  fit  to  make  an  arbitrary  rule  that  whatever 
carrier  transports  wheat  at  a  certain  price  shall  carry  flour  at  the  same 
price,  which  is  not  suggested.  This  wheat  will  move  abroad  through 
the  port  of  Montreal  if  it  does  not  move  through  the  port  of  New 
York,  and  it  is  doubtful  whether  the  claim  of  the  miller  and  of  the 
western  railroad  that  the  effect  of  this  4-cent  ex -lake  export  rate 
would  be  discriminatory  toward  them  is  well  taken.  It  would  not 
materially  increase  the  amount  of  wheat  which  will  be  exported;  it 
would  simply  determine  whether  that  wheat  should  flow  through  an 
American  or  a  Canadian  port  of  export. 

We  are  inclined  to  think  that,  under  all  the  circumstances,  these 
carriers  might  well  establish,  during  the  period  of  navigation,  a  4-cent 
ex-lake  export  rate  upon  wheat  and  corresponding  rates  upon  other 
grain,  but  the  rate  itself  is  so  low,  the  margin  over  and  above  the  cost 
of  operation  is  so  narrow,  that  we  do  not  feel  warranted  in  making 
this  requirement.  Whether  it  shall  be  established  is  a  matter  of  policy 
which  must  be  left  to  the  carriers  themselves,  and  not  a  matter  of 
right  which  may  be  demanded  by  the  port  of  New  York.  When  the 
improvements  in  progress  upon  the  Erie  Canal  are  completed  that 
waterway  will  undoubtedly  determine  the  rate  at  which  grain  shall  be 
carried  from  Buffalo  to  tidewater. 

The  grain  interests  of  the  city  of  Baltimore  have  intervened  in  this 
proceeding.  They  join  with  the  New  York  Produce  Exchange  in 
asking  that  a  4-cent  rate  be  established  from  Buffalo  to  New  York,  but 
they  insist  that  the  differential  in  favor  of  Baltimore  which  now  exists 
upon  this  ex-lake  business  should  be  wider. 

Some  years  ago  railroads  transporting  ex-lake  grain  from  eastern 
lake  ports  to  Baltimore,  Philadelphia,  New  York,  and  Boston  became 
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involyed  in  a  controversy  as  to  the  relative  rate  upon  which  that  traffic 
should  be  handled  to  the  various  ports,  which  resulted  in  a  serious 
rate  war.  The  question  was  finally  submitted  to  this  Commission, 
which,  after  careful  consideration,  expressed  the  opinion  that  a  differ- 
ential of  three-tenths  of  a  cent  per  bushel  should  be  allowed  Baltimore 
upon  this  traffic.  In  re  Differential  Ratea^  11  I.  C.  C.  Rep.,  13. 
The  city  of  Baltimore  now  shows  that  under  this  differential  no  ex- 
lake  grain  moves  through  the  port  of  Baltimore,  and  it  asks  that 
whatever  the  rate  may  be  the  differential  in  favor  of  that  port  be 
increased. 

All  the  ports  interested  were  parties  to  the  proceeding  by  which 
that  differential  was  originally  fixed,  and  all  are  interested  in  any 
change  in  the  differential.  We  do  not  feel  that  we  ought  to  recon- 
sider the  conclusion  then  reached,  except  upon  some  proceeding  to 
which  all  these  ports  are  parties,  and  in  which  a  thorough  reinvesti- 
gation of  the  whole  subject  is  made.  It  was  stated  upon  this  hearing 
that  the  port  of  New  York  was  also  dissatisfied  with  the  conclusion 
reached  by  the  Commission  touching  these  port  differentials,  and  that 
a  complaint  was  now  being  prepared  by  the  New  York  Produce  Ex- 
change which  would  present  the  subject  anew.  However  that  may  be, 
the  intervening  petition  of  the  city  of  Baltimore  will  be  at  this  time 
dismissed  without  prejudice  to  the  right  of  that  locality  to  urge,  in 
some  subsequent  proceeding,  the  ground  taken  here. 

The  petitions  in  both  the  cases  are  also  dismissed. 
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No.  3542. 
WILLIAM  K.  NOBLE 

V, 

JONESBOKO,  LAKE  CITY  &  EASTERN  RAILROAD  COM- 

PANYET  AL. 


Submitted  February  15,  1911,    Decided  April  4, 1911. 


1.  The  act  to  regulate  commerce  confers  upon  this  Commission  jurisdiction  over 

a  complaint  for  the  recovery  of  a  damage  resulting  from  misrouting  a 
shipment  where  such  damage  arises  from  a  rate  or  charge  in  excess  of  the 
lawful  rate  or  charge  that  would  have  applied  via  the  route  over  which 
the  shipment  properly  should  have  moved,  or  movement  over  which  was 
spedflcally  directed  by  the  shipper. 

2.  From  the  facts  developed  in  this  case ;  Held^  That  complainant  is  entitled  to 

reparation  in  the  difference  between  the  rate  charged  on  his  shipment  for 
the  actual  movement  thereof  and  the  rate  which  would  have  applied  had 
defendant  observed  the  routing  specified  in  the  bill  of  lading. 

R.  B.  Coaj>8tick  for  complainant. 

W.  F.  Eva7i8  and  Fred  H.  Wood  for  St  Louis  &  San  Frandsoo 
Railroad  Company  and  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany. 

Report  of  the  Commission. 

Meyer,  Com/missumer: 

The  complainant  is  a  manufacturer  of  and  dealer  in  slack-barrel 
cooperage  stock  at  Fort  Wayne,  Ind.  By  a  complaint  filed  Septem- 
ber 19,  1910,  he  alleges  the  imposition  of  unjust  and  unreasonable 
charges  on  a  shipment  December  9,  1909,  of  one  carload  of  staves, 
weight  40,500  pounds,  from  Monette,  Ark.,  to  Jackson,  Mich.  Rep- 
aration is  asked. 

The  shipment  was  originally  consigned  to  Bement,  HI.,  and  routed, 
as  shown  by  the  original  bill  of  lading,  via  the  Wabash  Railroad  at 
St.  Louis.  On  December  11,  two  days  after  the  shipment  moved 
from  point  of  origin,  the  complainant  mailed  to  the  commercial 
agent  of  the  Wabash  Railroad  at  St.  Louis  the  original  bill  of  lading 
and  instruction  to  reconsign  the  car  to  Jackson,  Mich.  They  were 
received  by  the  Wabash  agent  on  December  13,  and  the  instruction 
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transmitt^  by  him  to  the  Wabash  local  agents  at  East  St.  Louis 
and  Bement,  HI.  The  routing  "  via  the  Wabash  Bailroad  at  St. 
Louis  *'  was  communicated  by  th6  initial  carrier,  the  Jonesboro,  Lake 
City  &  Eastern  Railroad,  to  its  connection,  the  St.  Louis  &  San 
Francisco  Railroad,  but  the  latter  ignored  it  and  delivered  the 
shipment  at  Thebes,  111.,  to  the  Chicago  &  Eastern  Illinois  Railroad, 
which  hauled  it  to  Altamont,  HI.,  where  it  was  given  on  December 
28  to  the  Wabash  Railroad  for  terminal  delivery.  When  the  com- 
plainant' learned  of  the  arrival  of  the  shipment  at  Bement,  he  had 
it  forwarded  to  Jackson,  Mich.  Charges  were  collected  on  basis  of 
a  rate  of  36^  cents,  made  up  of  23  cents  to  Bement  and  13^  cents 
beyond. 

The  complainant  contends  that  had  the  shipment  moved  as  routed 
in  the  bill  of  lading  the  rate  lawfully  applicable  would  have  been  28 
cents,  and  asks  reparation  for  the  charge  imposed  in  excess  thereof. 
It  appears  from  the  tariffs  on  file  with  the  Commission  that  no  joint 
rate  was  in  force  from  Monette  to  Bement,  or  to  Jackson,  via  either 
the  route  of  movement  or  the  route  shown  in  the  bill  of  lading.  The 
lowest  combination  to  Bement  via  both  routes  was  23  cents.  Ship- 
ments covered  by  the  tariff  naming  the  rate  via  the  Wabash  from  St. 
Louis  to  Bement  were  subject  to  reconsignment  without  extra  charge 
under  certain  conditions  which  were  complied  with  by  complainant. 
Under  this  reconsignment  privilege  the  sum  of  the  intermediate  rates 
to  Jackson  of  28  cents,  as  claimed,  would  have  applied  on  the  ship- 
ment had  it  moved  in  accordance  with  the  routing  instruction.  It  is 
clear  that  the  failure  of  the  Frisco  to  observe  the  routing  shown  in  the 
bill  of  lading  deprived  the  complainant  of  the  application  of  the  28- 
eent  rate  and  resulted  in  the  shipment  moving  to  Jackson  via  a  route 
over  which  the  lawful  rate  was  36^  cents  as  charged. 

The  Frisco  road  in  its  answer  admits  the  facts  connected  with  the 
shipment,  including  the  non-observance  of  the  routing  specified,  but 
alleges  that  we  are  without  jurisdiction  over  the  subject-matter 
of  the  complaint  for  the  reason  that  the  complaint  asks  an  award  of 
damages  growing  out  of  facts  and  circumstances  not  constituting  a 
violation  of  the  act  to  regulate  commerce.  No  hearing  was  had,  but 
this  defendant  asked  and  received  permission  to  file  a  brief  in  support 
of  this  contention. 

The  brief  quotes  freely  from  the  case  of  Bhime  <&  Co.  v.  Wells 
Fargo  <&  Co.^  15  I.  C.  C.  Rep.,  53,  and  submits  "  that  the  reasoning 
of  the  Commission  in  that  case  and  the  rule  there  announced  are 
applicable  to  this  complaint."  In  the  Blume  case  the  Commission 
referred  to  breaches  of  duty  by  common  carriers  resulting  in  "  the 
loss  of  or  damage  to  property  in  transit,  the  failure  to  make  delivery 
safely  and  with  reasonable  dispatch  in  accordance  with  the  contract, 
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express  qr  implied,  which  a  carrier  enters  into  when  accepting  a 
shipment  for  carriage  "  as  being  "  matters  that  are  solely  within  the 
jurisdiction  of  the  courts,"  and  stated  that  the  complaint  therein  was 
of  such  a  character. 

The  diflference  between  the  character  of  the  complaint  in  the 
Blume  case  and  in  this  case  is  sufficient  to  remove  the  former  from 
our  jurisdiction  and  to  bring  the  latter  within  our  power  to  afford 
relief.  The  complaint  here  is  for  the  recovery  of  a  damage  alleged 
to  be  due  to  the  imposition  of  an  imjust  and  unreasonable  freight 
charge;  a  damage  that  is  measured  by  the  difference  between  the 
rate  which  would  have  applied  for  the  transportation  via  the  route 
directed  and  the  rate  imposed  for  the  transportation  via  the  route 
of  actual  movement.  The  complainant's  contract  of  transportation 
called  for  a  specific  routing  which  no  one  of  the  defendants  could 
disregard  without  being  liable  for  any  damage  directly  resulting 
therefrom.  The  Frisco  road  failed  to  observe  this  obligation,  and  as 
a  direct  result  of  such  action  complainant  was  compelled  to  pay  a 
freight  charge  which,  under  the  circumstances,  was  unreasonable  and 
excessive. 

A  case  similar  to  this  was  Kile  <&  Morgan  v.  Deepwater  Ry.  Co^ 
15  I.  C.  C.  Kep.,  235.  We  assimied  jurisdiction  over  that  complaint 
and  in  our  report  said : 

Carriers  at  fftult  in  misroutlng  are  liable  for  damages  represented  by  higher 
charges  than  would  have  been  lawfully  assessable  had  the  misroutlng  not 
occurred,  and  we  do  not  adopt  defendant's  contention  that  Uability  attaches  for 
such  damage  only  as  can  be  reasonably  seen  or  anticipated.  A  shipper  can  not 
be  deprived  through  a  carrier's  negligence  of  any  lawful  privilege  offered  by 
another  carrier,  especiaUy  after  due  diligence  on  his  part  to  secure  such  advan- 
tage; but  such  privilege  must  itself  be  not  only  one  which  the  carrier  may 
lawfully  allow  after  the  establishment  thereof,  but  it  must  also  be  duly  estab- 
lished and  filed  with  the  Ck)mmiS8ion,  as  are  rates  and  aU  privileges  and  services 
to  which  they  apply. 

Another  case  similar  to  this  was  Cressey  <&  Co.  v.  C.j  M.  cfe  St.  P. 
Ry.  Co.^  18  I.  C.  C.  Rep.,  132,  wherein  we  awarded  reparation  because 
of  the  action  of  defendant  in  disregarding  complainant's  routing 
instruction. 

From  our  consideration  of  the  question  presented  by  defendimt 

herein,  we  are  convinced  that  we  did  not  err  in  the  cases  before  cited 

and  that  the  act  to  regulate  commerce  confers  upon  this  Commission 

jurisdiction  over  a  complaint  for  the  recovery  of  a  damage  resulting 

from  misrouting  a  shipment  where  such  damage  arises  from  a  rate 

or  charge  in  excess  of  the  lawful  rate  or  charge  that  would  have 

applied  via  the  route  over  which  the  shipment  properly  should  have 

moved  or  movement  over  which  was  specifically  directed  by  the 

shipper. 
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Under  the  circumstances  we  are  of  opinion  and  find  that  defend- 
ant St.  Louis  &  San  Francisco  Railroad  Company  should  pay  to  com- 
plainant the  simi  of  $34.42,  with  interest  thereon  from  the  19th  day 
of  January,  1910,  which  sum  is  the  difference  between  the  rate  of 
36^  cents  per  100  pounds  charged  on  the  shipment  in  question  for 
the  actual  movement  thereof  and  the  rate  of  28  cents  per  100  pounds 
which  would  have  applied  on  the  shipment  had  said  defendant 
observed  the  routing  specified  in  the  bill  of  lading. 

An  order  will  be  entered  accordingly. 


>♦• 


No.  3326. 

BIG  CAJTON  EANCH  company  AND-CORDEE  &  COM- 
PANY, INTERVENER, 

V. 

GALVESTON,  HARRISBURG  &  SAN  ANTONIO  RAILWAY 

COMPANY  ET  AL 


Bulnnitted  January  10,  1911.    Decided  April  4, 1911. 


Complainant  aUeges  that  the  charges  exacted  by  defendants  for  transportation 
of  certain  carloads  of  sheep  from  Dryden  and  Sanderson,  Tex.,  to  Soldani, 
Okla.,  were  unreasonable.  It  appears  that  the  shipments  moved  from 
points  of  origin  to  Fort  Worth,  Tex.,  where  freight  charges  were  paid,  and 
delivery  made  to  the  shipper's  agent,  who  thereupon  took  out  new  bills  of 
lading  for  the  movement  to  Soldani;  Held,  That  the  movement  to  Forr 
Worth  was  intrastate  and  therefore  not  subject  to  the  jurisdiction  of  the 
Ck)mmission,  and  that  the  charges  for  the  interstate  movem^it  beyond 
Fort  Worth  do  not  appear  to  have  been  unreasonable.    Complaint  dismissed. 

/.  B.  Ro88  for  complainant. 

F.  C.  Dillard^  H.  M.  Garwood^  and  «/.  R.  Christian  for  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company. 

/.  Z.  We^t  for  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas. 

T.  J.  Norton  and  /.  S.  Herahey  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  and  Gulf,  Colorado  &  Sauta  Fe  Railway  Company. 
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Report  of  the  Commission. 

By  the  CJommission: 

Complainant,  a  corporation  engaged  in  the  live-stock  business,  has 
its  principal  office  in  San  Antonio,  Tex.,  and  a  stock  ranch  in  Terrdl 
County,  Tex.  The  intervener  is  a  partnership  engaged  in  the  same 
business,  having  its  principal  office  and  a  stock  ranch  in  the  same 
county.  In  petitions  filed  June  16,  1910,  it  is  alleged  that  the  com- 
bination of  intermediate  rates  charged  by  defendants,  aggregating 
$119.90  per  double-deck  car,  for  the  transportation  of  a  number  of 
carloads  of  stock  sheep  shipped  April  28  and  May  1,  1909,  from 
Dryden  and  Sanderson,  Tex.,  to  Soldani,  Okla.,  were,  as  applied  to 
such  through  transportation,  unjust  and  imreasonable  to  the  extent 
that  they  exceeded  a  joint  rate  of  $83.35  per  car  applicable  on  stock 
cattle  between  the  same  points.    Reparation  is  asked. 

The  shipments  of  complainant  were  made  from  Sanderson  and 
those  of  the  intervener  from  Dryden.  They  moved  via  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway,  on  which  Sanderson  and 
Dryden  are  located,  to  San  Antonio,  Tex.,  thence  via  the  Missouri^ 
Kansas  &  Texas  Railway  to  Fort  Worth,  Tex.,  and  from  that  point 
via  the  Gulf,  Colorado  &  Santa  Fe  and  Atchison,  Topeka  &  Santa  Fe 
Railways  to  destination.  On  account  of  drought  in  the  vicinity  of 
Sanderson  and  Dryden  these  stock  sheep  were  sent  to  Oklahoma  to 
pasture.  The  testimony  is  that  no  similar  shipment  of  sheep  had  ever 
been  made  from  those  points  before  and  none  has  been  made  since. 

Live-stock  contract  bills  of  lading  were  issued  at  Dryden  and 
Sanderson  by  the  initial  carrier  for  the  transportation  of  the  sheep, 
which  were  consigned  to  an  agent  of  the  complainant  and  intervener 
at  Fort  Worth,  and  were  shipped  in  26  double-deck  and  58  single-dedc 
cars.  At  Fort  Worth  charges  to  that  point  were  paid  at  the  rate  of 
30  cents  per  100  pounds,  at  minimum  weights  of  22,000  and  11,000 
pounds  for  double  and  single  deck  cars,  respectively,  amounting  to  $66 
and  $33  per  car.  The  sheep  were  unloaded,  fed,  and  watered  at  the 
stockyards  at  Fort  Worth,  and  after  having  remained  there  overnight 
reloaded.  The  reloading  was  into  34  double-deck  and  41  single-deck 
cars  which  were,  with  but  few  exceptions,  other  and  different  from 
those  in  which  the  sheep  had  been  transported  from  Dryden  and 
Sanderson  to  Fort  Worth.  The  cars  were  delivered  at  North  Fort 
Worth  to  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  which 
issued  bills  of  lading  for  the  transportation  from  Fort  Worth  to 
Soldani,  and  collected  prepayment  of  freight  charges  for  the  new 
movement  at  rate  of  24^  cents  per  100  pounds,  or  $26.96  for  single- 
deck  and  $53.90  for  double-deck  cars. 

Previous  to  shipping  the  sheep  complainants  had  sent  stock  cattle 
to  a  point  in  Oklahoma  on  the  Midland  Valley  Railway.    At  that 
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time  they  were  informed  that  there  were  no  joint  through  rates  in 
effect  via  Fort  Worth,  although  there  were  such  rates  established  via 
Rosenberg,  the  junction  point  of  the  Galveston,  Harrisburg  &  San 
Antonio  and  Gulf,  Colorado  &  Santa  Fe  Railways.  In  order  to 
secure  a  possibly  quicker  service,  however,  complainants  routed  the 
shipments  of  stock  cattle  via  Fort  Worth  at  a  combination  of  rates 
not  greatly  in  excess  of  the  through  rate  via  Rosenberg.  When  they 
later  desired  to  ship  the  sheep  they  found  themselves  confronted  by 
the  same  situation,  that  is,  that  there  were  no  joint  through  rates  in 
effect  via  Fort  Worth.  Although  they  decided  to  ship  four  weeks 
in  advance  of  the  actual  forwarding,  they  assumed  that  the  rates 
applicable  on  stock  sheep  would  be  no  higher  than  the  rates  on  stock 
cattle,  and  without  making  any  examination  of  the  tariffs,  inquiry 
of  the  carrier,  or  application  for  the  establishment  of  joint  through 
rates,  routed  the  sheep  via  the  Missouri,  Kansas  &  Texas  Railway  to 
Fort  Worth.  The  distance  from  Dryden  via  San  Antonio  to  Fort 
Worth  via  the  Galveston,  Harrisburg  &  San  Antonio  and  the  Mis- 
souri, Kansas  &  Texas  is  563  miles,  and  from  Sanderson  584  miles. 
The  distance  from  Fort  Worth  to  Soldani  is  314  miles.  Via  the 
Galveston,  Harrisburg  &  San  Antonio,  Gulf,  Colorado  &  Santa  Fe 
and  Atchison,  Topeka  &  Santa  Fe  Companies  the  distances  from 
Dryden  and  Sanderson  to  Soldani  are,  respectively,  1,053  and  1,074 
miles. 

When  these  shipments  moved  there  was  no  joint  through  rate  on 
stock  sheep  via  any  route  from  Dryden  and  Sanderson  to  Soldani. 
The  rate  for  a  distance  of  600  miles  and  over  550  miles,  applicable 
from  Dryden  and  Sanderson  to  Fort  Worth,  was,  and  is,  on  stock 
sheep,  double-deck  cars,  minimum  weight  22,000  pounds,  30  cents 
per  100  pounds;  and  from  Fort  Worth  to  Soldani,  on  a  similar  car 
and  minimum,  24J  cents  per  100  pounds.  Via  Rosenberg  the  combi- 
nation aggregated  $127.60  per  car. 

The  rate  on  stock  cattle,  Dryden  to  Soldani,  is  $80.50,  and  from 
Sanderson  to  Soldani,  $83.35,  for  a  36-foot  car.  The  rate  on  beef 
cattle  from  Sanderson  to  Kansas  City  is  48^  cents  per  100  pounds,  for 
sheep,  Sanderson  to  Kansas  City,  52^  cents  per  100  pounds.  Since 
these  shipments  moved  defendants  have  established  a  joint  through 
rate  on  stock  sheep  applicable  via  Rosenberg,  which  from  Sanderson 
and  Dryden  to  Soldani  is  $15  per  car  higher  than  the  rate  on  stock 
cattle,  or  $98.35.  All  of  the  joint  through  rates  are  applicable  via 
routes  other  than  that  traversed  by  the  shipments  in  controversy. 

Complainants  argue  that  it  having  been  the  intention,  so  imderstood 
by  the  agent  of  the  initial  defendant,  to  make  a  through  shipment 
to  Soldani,  the  application  of  a  combination  of  intermediate  rates 
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on  stock  sheep  higher  than  that  on  stock  cattle,  resulted  in  the  exac- 
tion of  an  unreasonable  charge.  Defendants  maintain  that  the  trans- 
portation from  Sanderson  and  Dryden  to  Fort  Worth  was  intrastate 
and  not  within  the  jurisdiction  of  this  Commission  and  that  the  sepa- 
rately established  rates  were  just  and  reasonable. 

The  facts  disclosed  by  the  record  bring  this  case  clearly  within 
the  rule  announced  by  the  Supreme  Court  of  the  United  States  in 
<?.,  C.  db  S.  F.  By.  Co.  v.  Texas^  204  U.  S.,  403.  As  noted,  the  freight 
charges  up  to  Fort  Worth  were  paid  at  that  point,  the  property  was 
delivered  into  the  possession  of  the  shipper,  and  a  new  contract  with 
another  carrier  for  transportation  of  the  sheep  to  Soldani  was  exe- 
cuted. Although  it  was  undoubtedly  the  intention  of  the  shipper  to 
forward  the  sheep  from  point  of  origin  to  Soldani,  in  the  case  above 
cited  the  court  held  that  the  intention  of  the  shipper  is  immaterial, 
and  that  the  question  whether  a  particular  shipment  is  subject  to 
state  or  federal  laws  must  be  determined  by  examination  of  the 
contract  for  transportation.  In  the  present  case  the  Galveston,  Har- 
risburg  &  San  Antonio  Railway  Company  and  the  Missouri,  Kansas 
&  Texas  Railway  Company  were  under  no  obligation,  nor  had  they 
any  right,  to  transport  or  forward  the  shipments  beyond  Fort  Worth. 
Upon  delivery  at  that  point  the  transportation  required  by  the  ship- 
per was  completed.  It  follows  that  the  first  movement  and  the 
charges  therefor  were  not  subject  to  the  act  to  regulate  commerce  or 
the  jurisdiction  of  this  Commission.  Upon  the  facts  now  within  our 
knowledge  we  do  not  find  that  the  rate  from  Fort  Worth  to  Soldani 
is  unreasonable.  Complainant's  prayer  for  reparation  must  there- 
fore be  denied. 

As  to  the  reasonableness  of  the  present  rates  on  sheep,  whidi  are 
$15  per  car  in  excess  of  the  rates  on  cattle  from  Sanderson  and 
Dryden  to  Soldani,  as  well  as  the  propriety  of  a  rate  to  Kansas  City 
which  is  less  for  a  longer  than  for  a  shorter  haul  over  the  same  line 
in  the  same  direction  to  Soldani,  no  opinion  is  now  expressed,  as  the 
determination  thereof  is  unnecessary  to  proper  disposition  of  this 
case.  Several  reasons  have  been  suggested  by  the  carriers  in  sup- 
port of  a  higher  rate  on  sheep,  including  the  fact  that  sheep  are 
given  a  lower  carload  minimum  than  cattle,  and  we  prefer  to  pass 
upon  that  question  in  a  case  where  it  is  properly  in  issue.  The 
defendants  have  filed  their  applications  for  permission  to  continue 
the  application  of  rates  which  prima  facie  contravene  the  principle 
of  the  fourth  section  of  the  act,  and  this  application  will  be  heard 
and  disposed  of  in  due  course.    The  complaint  must  be  dismissed,  and 

it  will  be  so  ordered. 
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No,  8398. 
CHARLES  GOLDENBERG 

V. 

CLYDE  STEAMSHIP  COMPANY. 


Submitted  December  27,  1910.    Decided  April  4,  1911. 


Upon  the  facts  disclosed  by  the  record;  Eeld,  That  defendant's  action  in  con- 
nection with  the  storage  of  the  property  in  question  was  not  unreasonable 
and  that  complainant  is  not  entitled  to  reparation;  but  that  defendant 
has  ftiiled  to  comply  with  the  law  by  reason  of  the  ftict  that  it  has  not 
filed  with  the  (Commission  a  tariff  stating  definitely  the  storage  prlvil^^ea 
and  charges  applicable  to  shipments  over  its  line  which  move  partly  by 
railroad  and  partly  by  water  under  i,  common  arrangement  for  a  con- 
tinuous shipment. 

C.  E.  Outterson  for  complainant. 
W.  P.  Levis  for  defendant. 

Report  of  the  Commission. 

Bt  the  Commission  : 

The  complainant  is  a  wholesale  dealer  in  rice,  and  has  his  prin- 
cipal place  of  business  in  Philadelphia,  Pa.  The  defendant  is  a 
common  carrier  by  water,  and  is  engaged  in  the  transportation  of 
property  partly  by  railroad  and  partly  by  water  under  a  common 
arrangement  for  continuous  shipment.  In  a  petition,  filed  July  13, 
1910,  complainant  alleges  that  by  reason  of  the  action  of  defendant 
he  was  required  to  pay  an  unlawful  storage  charge  at  Philadelphia, 
and  asks  reparation  in  the  amount  of  the  charge  so  paid. 

In  October,  1908,  the  New  Orleans  Rice  Company  shipped  from 

Crowley,  La.,  597  pockets  of  rice  consigned  to  the  shipper's  order, 

Philadelphia,  Pa.,  with  request  to  notify  Charles  Ooldenberg  at 

that  place.    The  shipment  moved  by  rail  from  Crowley  to  New 

Orleans,  by  water  from  New  Orleans  to  New  York,  where  it  was 

received  by  defendant,  carried  to  Philadelphia,  and  unloaded  on 

its  pier  at  that  city  on  November  6, 1908.    The  next  day  complainant 

was  advised  of  the  arrival  of  the  rice,  and  notified  to  remove  the  same 
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from  the  wharf  within  four  days.  On  November  11  the  rice  was 
removed  by  defendant  from  its  dock  and  stored  in  a  public  ware- 
house. On  November  13  the  complainant  became  possessed  of  the 
bill  of  lading  for  the  shipment  by  paying  a  draft  attached  thereto, 
and  on  November  14  presented  it  to  the  defendant.  On  orders  from 
complainant  the  rice  was  delivered  to  individual  purchasers  thereof 
from  time  to  time  up  to  December  28,  arid  the  total  storage  bill  was 
$52.24,  the  amount  of  reparation  asked.  Defendant  did  not  receive 
any  part  of  the  charge  made  by  the  public  warehouse.  This  pro- 
ceeding is  brought  upon  the  theory  that  complainant  was  entitled 
to  free  storage  upon  defendant's  wharf  for  four  days,  exclusive  of 
Sundays  and  legal  holidays,  after  notice  of  arrival  of  the  shipment, 
and  that  he  was  deprived  of  this  right  by  defendant's  action  in 
sending  the  rice  to  a  public  warehouse  prior  to  the  expiration  of 
four  days. 

The  defendant  had  no  tariff  on  file  with  the  Commission  covering 
wharfage  or  storage  privileges  applicable  to  this  shipment  The 
rice  moved  under  a  joint  rail-and-water  rate  named  in  a  tariff  which 
referred  to  issues  of  individual  lines,  parties  to  the  tariff,  and  law- 
fully on  file  with  the  Interstate  G)mmerce  Commission,  for  rules 
and  regulations  regarding  storage,  terminal  chargeis,  etc.;  but  the 
Clyde  Line  did  not  at  that  time,  nor  does  it  at  the  present  time,  file 
a  tariff  of  its  own  containing  rules  regarding  length  of  time  ship- 
ments may  remain  on  its  wharves  or  other  premises  or  providing 
storage  charges.  It  follows  that  we  have  before  us  the  lawfulness 
of  a  regulation  or  practice  not  covered  by  a  tariff  on  file.  In  Memphis 
Freight  Bureau  v.  K.  C.  S.  By.  Co.^  17  I.  C.  C.  Rep.,  90,  the  Com- 
mission held  that  where  a  transportation  service  has  been  rendered 
for  which  no  tariff  authority  exists,  and  the  shipper  has  paid  the 
sum  claimed  by  the  carrier  for  that  service,  the  Commission  has 
jurisdiction  to  determine  the  reasonable  charge  for  the  service  and 
to  order  repayment  of  the  amount  in  excess  thereof  collected  by  the 
carrier.  Upon  this  principle  the  Commission  has  authority  to  deter- 
mine the  issue  here  presented,  whether  the  time  allowed  by  defend- 
ant for  removal  from  the  wharf  was  in  this  case  reasonable. 

We  are  of  opinion  that  complainant  was  not  damaged  by  any 

unreasonable  practice  of  defendant  in  limiting  the  free  time  for 

removing  the  shipment.    It  is  to  be  observed  that  complainant  did 

not  become  the  owner  of  the  bill  of  lading  until  November  13,  two 

days  after  the  shipment  had  been  placed  in  storage,  and  therefore 

could  not  have  removed  the  shipment  from  the  steamship  company's 

docks  even  if  four  full  days  of  free  time,  exclusive  of  a  Sunday  which 

intervened,  had  been  allowed.    Consequently  complainant's  claim  for 

reparation  should  be  denied. 
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Before  concluding  this  case  we  should  iuquire  whether  defendant 
is  not  violating  the  act  to  regulate  commerce  by  its  failure  to  file  a 
tariff  stating  definitely  its  storage  privileges  and  charges  at  Phila- 
delphia. Section  1  of  the  act  provides  that  the  term  "  transporta- 
tion ''  shall  include : 

AU  services  In  connection  with  the  receipt,  delivery,  elevation,  and  transfer 
in  transit,  ventilation,  refrigeration  or  icing,  storage,  and  handling  of  property 
transported; 

and  section  6  of  the  act  makes  it  the  duty  of  all  carriers  subject 
thereto  to  file  tariffs  which  shall — 

state  separately  aU  terminal  charges,  storage  charges,  icing  cliarges,  and  all 
other  charges  which  the  Commission  may  require,  all  privileges  or  facilities 
granted  or  allowed  and  any  rules  or  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates,  fares, 
and  charges,  or  the  value  of  the  service  rendered  to  the  passenger,  shipper, 
or  consignee. 

It  is  therefore  obvious  from  the  plain  language  of  the  act  that 
defendant  has  failed  to  comply  with  the  law  by  its  omission  to  file 
a  tariff  stating  the  storage  facilities  which  will  be  allowed  at  Phila- 
delphia. It  is  also  apparent  that  in  the  absence  of  a  tariff  of  this 
nature  defendant  can  discriminate  as  it  pleases  in  the  matter  of 
storage  between  individual  shippers.  No  case  of  such  discrimination 
is  proved  by  this  record,  but  the  tariff  situation  should  not  be  such 
that  discrimination  between  individual  patrons  of  the  company  is 
possible  thereunder. 

This  complaint  will  be  dismissed,  but  if  defendant  does  not  within 
30  days  from  the  date  hereof  file  a  tariff  defining  its  storage  privi- 
leges and  charges  at  Philadelphia,  appropriate  action  will  be  taken 
to  enforce  compliance  by  it  with  the  provisions  of  the  statute. 

20 1.  C  C.  Bep. 


580  INTBBSTATS  OOMMEBCE  COMMISSION  BEPOBTS. 


No.  3409. 

INTERNATIONAL  SALT  COMPANY  OF  ILLINOIS,  COM- 
PLAINANT,  AND  MORTON  SALT  COMPANY,  INTER- 
VENER, 

GENESEE  &  WYOMING  RAILROAD  COMPANY  ET  AL., 
DEFENDANTS,  AND  DETROIT  SALT  COMPANY  AND 
STERLING  SALT  COMPANY,  INTERVENERS. 


Submitted  February  f7, 1911 .    Decided  March  24, 1911 . 


Upon  complaint  that  a  carload  rate  of  10  cents  -pet  100  pounds  in  effect  for  seven! 
years  on  coarse  salt  in  bulk  from  Betsof ,  and  certain  other  originating  points  in 
New  York,  to  Chicago,  is  a  normal  and  reasonable  rate  between  those  points  and 
ought  therefore  to  be  scaled  to  intermediate  points  in  Central  Freight  Association 
territory  in  accordance  with  the  percentage  system  of  rates;  Heldf  That  the  record 
shows  that  the  rate  is  compelled  by  competitive  conditions  that  do  not  exist 
at  intermediate  points.  For  the  reasons  stated  in  the  report  the  complaint  is 
dismissed. 

John  B.  Daish  and  John  C.  Howard  for  complainant  and  Morton 
Salt  Company,  intervener. 

Henry  Wolf  BiJcle  for  Pennsylvania  Railroad  Company  and  its 
afiSliated  lines. 

H.  A.  Taylor  and  T.  H.  Burgess  for  Erie  Railroad  Company  and 
Chicago  &  Erie  Railroad  Company. 

Edgar  H.  Boles  for  Lehigh  Valley  Railroad  Company. 

J.  E.  Seager  and  H.  B.  Wallace  for  Delaware,  Lackawanna  & 
Western  Railroad  Company. 

AdeTbert  Moot  for  Genesee  &  Wyoming  Railroad  Company. 

Edward  W,  Brown  and  Ashley  Bigelow  for  Sterling  Salt  Company, 
intervener. 

W.  E.  McComack  for  Detroit  Salt  Company,  intervener. 

Report  of  the  Commission. 

Hablan,  Commissioner: 

From  Retsof  and  certain  other  originating  points  in  the  state  of 
New  York  there  is  a  carload  rate  of  10  cents  per  100  pounds  on  coarse 
salt  in  bulk  to  Chicago.  It  has  been  in  effect  for  several  years.  The 
complainant  contends  that  it  is  the  normal  and  reasonable  rate  between 
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those  points,  and  ought  therefore  to  be  scaled  to  other  destinations  in 
Central  Freight  Association  territory  in  accordance  with  the  per- 
centage system  of  rates.  This  would  make  the  rate  from  Retsof  to 
Fort  Wayne,  a  90-per-cent  point,  for  example,  9  cents  instead  of  13 
cents  as  at  present,  and  to  Cincinnati,  8.7  cents  instead  of  12  cents 
per  100  pounds.  The  petitioner  also  prays  for  reparation  in  a  sum 
exceeding  $5,000  on  several  hundred  carloads  that  moved  during  the 
last  two  years  under  the  rates  of  which  complaint  is  made. 

The  Morton  Salt  Company  has  intervened  since  the  hearing,  it 
having  taken  over  the  business  of  the  International  Salt  Company 
of  Illinois.  For  convenience  we  shall  hereinafter  refer  to  the  two 
companies  collective.y  as  the  complainants. 

In  order  fully  to  understand  the  situation,  it  will  be  well  to  state 
the  history  of  the  various  salt  rates  referred  to  on  the  record.  Salt 
in  carloads  takes  sixth  class  rates  under  the  official  classification, 
and  the  sixth  class  rate  from  New  York  City  to  Chicago  is  25  cents 
per  100  pounds.  There  is,  however,  a  general  commodity  rate  of  20 
cents  applying  on  all  movements  of  salt  in  carloads  from  New  York 
aty  to  Chicago,  this  rate  being  equivalent  to  80  per  cent  of  the 
sixth  class  rate.  From  Retsof,  Syracuse,  Cuylerville,  and  other 
salt-producing  points  in  that  vicinity,  the  sixth  class  rate  to  Chi- 
cago is  18  cents  per  100  pounds,  which  is  directly  proportioned  to 
the  sixth  class  rate  from  New  York  City  to  Chicago;  but  salt  in 
carloads,  n.  o.  s.,  moves  from  those  points  to  Chicago  imder  a  com- 
modity rate  of  14  cents  per  100  pounds,  which  it  will  be  observed 
is  also  80  per  cent  of  the  sixth  class  rate.  These  class  and  com- 
modity rates  are  all  scaled  to  percentage-basb  destinations.  The 
special  rate  previously  referred  to,  of  10  cents  per  100  pounds  from 
Retsof  and  other  New  York  producing  points  to  Chicago,  applies 
only  on  coarse  salt  in  bulk.  This  rate  is  not  scaled  to  per- 
centage-basis points.  Induced,  as  the  record  indicates,  by  the  com- 
petition of  the  Erie  Canal  in  connection  with  the  lake  lines,  it 
was  first  established  in  1887  from  Syracuse,  where  vast  quantities  of 
salt  were  then  manufactured  by  evaporation  or  by  the  so-called  solar 
process.  After  it  had  been  in  effect  for  three  or  four  years,  the  rate 
was  allowed  to  lapse  for  some  years,  being  reestabUshed,  as  it  is 
said,  in  1904.  The  mines  at  Retsof,  which  is  local  to  the  line  of  the 
defendant,  the  Genesee  &  Wyoming  Railroad  Company,  apparently 
were  opened  up  as  long  ago  as  1885.  We  are  not  definitely  advised 
with  respect  to  the  early  history  of  the  rates  from  that  point,  but  it 
appears  from  the  record  that  the  special  rate  of  10  cents  to  Chicago 
has  existed  from  Retsof  continuously  since  1904.  The  mines  at 
Cuylerville,  a  few  miles  from  Retsof  on  the  Pennsylvania  Railroad, 
were  not  opened  until  1907,  but  they  were  promptly  given  the  ben- 
efit of  the  10-cent  rate  to  Chicago. 
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It  therefore  appears  that  with  respect  to  xnovemeDts  of  salt  to 
destmations  in  Central  Freight  Association  territory,  the  only  excep- 
tion to  the  percentage  adjustment  is  the  10-cent  rate  on  coarse  salt 
in  bulk  from  certain  New  York  points  to  Chicago,which,  as  heretofore 
stated,  the  complainants  seek  to  have  scaled  to  intermediate  destina- 
tions. They  make  no  real  effort  to  show  that  the  higher  rates  to 
the  latter  points  are  unreasonable  per  se,  but  relying  chiefly  on  the 
fact  that  the  carriers  themselves  make  few  if  any  exceptions  to  the 
percentage-zone  adjustment,  they  contend  that  tiiere  is  no  justificar- 
tion  for  an  exception  with  respect  to  these  rates.  The  defendants, 
on  the  other  hand,  point  to  a  number  of  exceptions  to  the  general  ad- 
justment in  the  way  of  special,  low  commodity  rates. 

The  percentage-basis  system,  which  is  the  general  foimdati'on  upon 
which  rests  the  whole  structure  of  the  east  and  west  bound  rates  in 
the  territory  in  question,  has  been  fully  described  in  Saginaw  Board 
of  Trade  v.  G,  T.  Ry.  Co.,  17  I.  C.  C.  Rep.,  128.  It  is  true  that 
after  there  reviewing  the  history  of  that  system  of  rate  making  and 
indicating  that  it  had  long  been  established  and  had  impressed 
itself  upon  the  commerce  of  the  country  and  that  traffic  and  trans- 
portation conditions  had  been  adjusted  to  it,  we  said  that  altera- 
tions ought  not  to  be  made  in  the  zone  boundaries  or  the  system 
subjected  to  other  changes  without  adequate  and  just  cause.  But 
we  were  there  dealing  with  the  system  as  a  maximum  schedule  of 
rates  and  did  not  intend  to  be  understood  as  indicating  that  lowei 
rates  might  not  properly  be  established  with  respect  to  particular 
points  under  special  justifying  circumstances.  We  are  here  dealing 
with  a  departure  from  the  percentage-basis  system  in  the  way  of 
a  specially  low  rate  to  a  particular  point,  namely,  Chicago,  which 
is  not  scaled  to  other  points  in  the  percentage-basis  territory.  And 
the  question  before  us  is  whether,  under  the  circumstances  and 
conditions  affecting  the  traffic,  there  are  sufficient  reasons  to  justify 
this  relation  of  rates.  While  the  case  is  argued  by  the  complainants 
principally  from  the  standpoint  of  the  percentage-zone  adjustment, 
it  is  also  presented  as  involving  a  violation  of  the  fourth  section, 
the  carload  rates  on  coarse  salt  in  bulk  to  intermediate  destinations 
exceeding  the  10-cent  rate  to  Chicago. 

The  defendants  endeavor  to  justify  the  departure  from  the  long- 
and-short-haul  principle  and  from  their  usual  rate  adjustment  in 
this  territory  by  showing  that  the  10-cent  rate  to  Chicago  is  a  com- 
pelled rate,  and  that,  if  advanced  to  the  regular  basis  of  14  cents, 
not  only  would  the  rail-line  traffic  from  Retsof  be  diverted  through 
Buffalo  and  the  lakes,  but  the  Chicago  market  would  be  closed 
to  the  competitors  of  the  complainants  at  Cuylerville  and  other 
points.     The  defendants  in  this  connection  allege  not  only  that 
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the  dock  facilities  for  handling  and  storing  water-borne  salt  at 
Chicago  are  entirely  controlled  by  the  complainants,  but  that  they 
also  control  the  boat  line  that  handles  practically  all  the  salt  from 
Buffalo  to  Chicago.  The  SterUng  Salt  Company,  which  intervenes 
herein  as  the  owner  of  mines  at  Cuylerville,  confirms  the  suggestion 
that  any  increase  in  the  10-cent  rate  by  rail  to  Chicago  would  keep 
it  out  of  that  market;  while  the  complainants,  on  the  other  hand, 
through  their  relation  to  the  mines  at  Retsof  and  their  ownership 
of  the  boat  line  from  Buffalo  to  Chicago  and  of  the  storage  docks 
at  the  latter  point,  would  still  be  able  without  embarrassment  to 
ship  to  Chicago  by  way  of  the  lakes. 

Before  discussing  the  question  of  water  competition  it  will  be 
well  to  say,  without  at  this  time  pausing  to  mention  the  details, 
that  the  record  indicates  a  substantial  identity  of  interest  between 
the  salt  companies  interested  in  this  proceeding  and  the  Michigan, 
Indiana  &  Illinois  Line,  which  handles  practically  all  the  bulk  salt 
moving  by  water  from  Buffalo  to  Chicago  and  apparently  transports 
Uttle  if  any  freight  other  than  salt.  That  boat  Une  is  understood  to  be 
owned  by  the  Morton  Salt  Company.  The  latter  company  has  suc- 
ceeded to  the  business  of  the  International  Salt  Company  of  Illinois, 
the  complainant  herein,  and  is  now  the  selling  agent  for  the  mines 
at  Retsof .  The  record  further  indicates  that  the  last-named  com- 
pany is  a  subsidiary  corporation  of  the  International  Salt  Company 
of  New  Jersey,  which  in  turn  owns  the  Retsof  Mining  Company; 
and,  as  will  be  hereafter  explained,  the  relation  between  the  Retsof 
Mining  Company  and  the  Genesee  &  Wyoming  Railroad  is  in 
some  respects  a  close  one.  It  also  clearly  appears  that  the  docks 
and  faciUties  for  unloading  cargoes  of  bulk  salt  from  vessels  at 
Chicago  are  wholly  controlled  by  complainants,  being  leased  to  their 
allied  corporation,  the  Michigan,  Indiana  &  Illinois  Line.  For 
the  use  of  the  docks  and  faciUties  at  Chicago  and  for  the  labor  in- 
volved in  unloading  and  storing  bulk  salt  there  it  is  understood  that 
the  boat  line  pays  an  allowance  of  40  cents  per  net  ton  to  the  com- 
plainants. We  are  also  informed  that  the  Retsof  Mining  Company 
has  several  boats  of  its  own  on  the  Great  Lakes.  Whether  it  uses 
them  for  the  private  transportation  of  its  salt  we  are  not  advised. 
But  our  understanding  is  that  they  are  frequently  chartered  by  the 
Michigan,  Indiana  &  Illinois  Line  for  movements  of  bulk  salt  from 
Buffalo  to  Chicago,  the  charter  rate  usually  paid  to  the  Retsof  Com- 
pany being  45  cents  per  ton.  It  therefore  appears  that  the  general 
interests  represented  by  these  various  incorporated  salt  companies 
through  their  subsidiary  corporation,  namely,  the  Michigan,  In- 
diana &  Illinois  Line,  dominate  the  rail-and-water  movement  of 
salt  between  Retsof  and  Chicago  to  the  point  of  absolute  control. 
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It  is  the  companies  thus  afiUiated  that  the  defendants  claim  now  force 
them  to  maintain  the  10-cent  rate  to  Chicago.  Those  interests 
ignoring  the  force  of  their  own  position  in  the  lake-and-rail  move- 
ment, contend,  notwithstanding  their  dominating  and  controlling  influ- 
ence, that  the  10-cent  rate  is  a  normal  rate  and  ought  to  be  scaled 
back  to  intermediate  points. 

On  the  facts  heretofore  stated  and  upon  the  whole  record  we  are 
convinced  that  the  all-rail  rate  of  10  cents  to  Chicago  is  a  compelled 
rate.  The  complainants  assert  that  it  is  substantially  lower  than  the 
combination  rail-and-lake  rate,  but  we  think  the  record  shows  the 
contrary  by  the  testimony  of  their  own  witnesses.  A  singular  fact  in 
this  connection  is  that  it  definitely  appears  that  a  very  substantial 
part  of  the  complainants'  salt  goes  by  lake  and  rail  to  Chicago,  not- 
withstanding their  contention  that  the  all-rail  rate  offers  a  cheaper 
service.  Cuylerville  salt,  however,  apparently  is  unable  to  reach  the 
Chicago  market  by  the  lake  routes,  although  it  does  move  in  consid- 
erable volume  by  tramp  steamers  to  Milwaukee  and  other  western 
lake  ports  where  dock  facilities  are  available  to  independent  shippers 
of  salt.  It  is  our  understanding  that  there  is  no  rail  movement  of 
coarse  salt  from  the  New  York  fields  to  Milwaukee.  We  are  not 
informed  as  to  the  exact  extent  of  the  all-rail  movement  to 
Chicago.  But  after  repeated  inquiries  we  were  advised  by  the 
complainants  that  the  movement  of  salt  in  bulk  by  lake  and 
rail  from  Retsof  to  Chicago  during  the  shipping  season  of  1910 
amounted  to  37,438  tons,  the  tonnage  for  1909  being  24,915,  and 
for  1908,  28,597.  The  principal  witness  for  the  complainants 
expressed  the  general  opinion  that  about  one-half  of  the  total  move- 
ment from  Retsof  to  Chicago  was  by  all-rail  routes.  When  asked 
why  this  should  be  the  case,  in  view  of  the  assertion  that  the  all- 
rail  rate  gave  cheaper  transportation,  the  explanation  made  by 
counsel  for  the  complainants  was  that  traffic  by  the  lakes  enjoyed 
the  privilege  of  free  storage  for  an  extended  period  in  the  ware- 
houses of  the  boat  line  at  Chicago,  and  that  it  was  necessary  to 
ship  by  lake  to  relieve  the  mine  in  periods  of  overproduction.  The 
treasurer  of  the  Morton  Salt  Company,  in  a  letter  filed  of  record, 
states  that — 

This  salt  was  shipped  by  water  for  the  double  purpose  of  relieving  the  ndne  and 
supplying  storage  facilities  for  the  product,  which  facilities  we  have  at  [the  docks; 
we  have  no  adequate  facilities  for  the  storage  of  salt  received  by  rail. 

The  storage  at  Chicago  is  a  privilege  attached  to  the  lake  rate  and 
is  undoubtedly  an  advantage  to  the  complainants;  it  is  of  sufficient 
value,  together  with  the  rate  itself,  actually  to  divert  a  very  sub- 
stantial part  of  the  through  tonnage  to  that  route.  And  in  view  of 
the  extent  of  the  complainants'  own  tonnage  by  water  under  the 
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advantages  afforded  by  that  route,  it  is  difficult  to  comprehend  their 
contention  that  the  10-cent  rate  should  be  accepted  as  a  normal 
rate.  The  complainants  lay  stress  upon  the  fact  that  'there  is  no 
increase  in  the  rail  rate  during  the  period  when  navigation  is  closed. 
But  their  own  testimony  shows  that  the  free  storage  at  Chicago 
virtually  extends  the  effect  of  water  competition  through  the  winter 
months.  It  is  clear,  therefore,  that  the  defendants  are  correct  in 
saying  that  the  effect  of  any  increase  in  the  Chicago  rate  would  be 
to  divert  from  them  even  more  of  the  salt  tonnage  from  Retsof  than 
now  moves  by  the  competing  lake-and-rail  route. 

In  support  of  their  contention  that  the  rail  rate  offers  cheaper 
transportation,  the  chief  witness  for  the  complainants  asserts  that 
it  costs  $2.25  per  net  ton,  which  is  equivalent  to  11^  cents  per  100 
poimds,  to  move  salt  by  the  lake-and-rail  route  from  Retsof  to 
Chicago  loaded  on  the  cars  at  the  dock,  and  $2.60  per  ton  or  13  cents 
per  100  pounds,  when  delivered  at  the  Union  Stock  Yards.  He 
stated  the  factors  entering  into  the  latter  through  charge,  as  follows: 

Per  net  ton. 

lUdl  rate,  Retaof  to  Buffalo 10.80 

Hand  ling  charge  to  boat  at  Buffalo 25 

Water  rate,  Michigan,  Indiana  &  Illinois  Line,  to  Chicago,  including  unloading, 

storage  for  not  exceeding  eight  months,  and  insurance 1. 10 

Handling  from  docks  into  cars  at  Chicago 10 

Switching  charge  from  docks  to  stockyards,  approximately ,.35 

Total 2.60 

We  are  not  advised  as  to  who  performs  the  handling  service  from 
the  cars  to  the  boats  at  Buffalo.  But  assuming  that  it  is  done  by  the 
boat  line,  it  will  be  observed  that  the  only  factor  in  this  computation 
in  which  the  complainants  have  no  direct  or  indirect  interest  is  the 
switching  movement  from  their  Chicago  docks  to*  the  stockyards. 
There  is  a  relation  between  the  complainants  and  the  Genesee  & 
Wyoming  Railroad  Company,  the  initial  carrier  in  the  movement 
of  salt  to  Chicago,  as  will  be  explained  in  more  detail  hereafter. 
That  company  evenly  divides  the  80-cent  rate  to  Buffalo  with  the 
Erie.  The  complainants  own  the  water  line  to  Chicago  and  own 
the  storage  docks,  as  stated.  In  all  these  parts  of  the  transportation 
service  and  in  the  privileges  and  f  aciUties  attending  it  the  complainant 
interests  through  their  subsidiary  corporations  are  earning  revenues 
on  their  own  traffic.  When  it  is  said  that  the  lake  line  is  a  common 
carrier  and  open  to  all  salt  shippers,  the  complainants  overlook  the 
natural  disinclination  on  the  part  of  the  Sterling  Salt  Company  and 
other  independent  shippers,  very  definitely  expressed  in  the  record, 
to  forward  their  product  over  a  water  line  that  belongs  to  a  competi- 
tor, unloading  it  on  a  competitor's  dock,  and  storing  it  in  a  com- 
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petitor's  warehouse  at  Chicago.  As  a  matter  of  fact  all  the  salt  tW 
moves  to  Chicago  by  water  apparently  belongs  to  the  complaining 
interests.  Not  only  is  it  clear,  therefore,  that  the  rail-and-lake  route 
substantially  competes  with  the  all-rail  route  and  forces  the  10-cent 
rate  to  Chicago,  but  it  is  no  less  clear  that  the  interests  represented 
by  the  complainants  are  the  only  ones  that  get  the  benefit  and 
advantage  of  that  route. 

Furthermore,  the  defendants  insist  that  the  lake-and-rail  rate  that 
forces  down  their  all-rail  charge  on  coarse  salt  in  bulk  to  10  cents  is 
really  only  $2.10  per  net  ton.  In  arriving  at  this  figure  they  use  the 
same  factors  that  were  given  by  the  chief  witness  for  the  com- 
plainants, with  the  exception  of  the  $1.10  rate  of  the  Michigan, 
Indiana  &  Illinois  Line.  This  they  discard  in  favor  of  a  charge  of 
45  cents  which  they  contend  represents  the  cost  of  chartering 
tramp  steamers  for  the  movement  of  such  salt  from  the  docks  at 
Buffalo  to  the  docks  at  Chicago ;  and  they  add  25  cents  to  cover  the 
cost  of  handb'ng  from  the  boat  into  the  cars  at  Chicago.  It  will 
be  observed  that  45  cents  is  the  charge  paid  by  the  Michigan,  Indiana 
&  Illinois  line  when  chartering  the  boats  of  the  Retsof  Mining  Com- 
pany, as  heretofore  stated.  The  estimated  charge  of  $2.10  a  ton  for 
lake-and-rail  movements  is  equivalent  to  10}  cents  per  100  pounds 
and  covers  the  transportation  of  the  salt  from  the  mines  at  Retsof 
to  the  Union  Stock  Yards  at  Chicago.  The  defendants  contend  that 
it  fairly  represents  the  reasonable  cost  of  that  transportation.  But 
even  accepting  the  complainants'  figures  as  correct,  the  defendant 
suggest  that  the  cost  of  the  water  movement  is  but  11 J  cents  per  100 
pounds,  which  includes  free  storage  for  an  extended  period  at  Chi- 
cago and  other  privileges,  as  against  their  standard  14-cent-rate 
basis  to  Chicago,  which  does  not  include  any  storage. 

Moreover,  in  giving  the  figures  as  to  the  cost  of  the  rail-and-lake 
movement,  the  complainants'  witnesses  have  overlooked  a  through 
rate  of  6J  cents  per  100  pounds  to  the  Union  Stock  Yards  from 
Buffalo,  applying  only  over  the  Michigan,  Indiana  &  Illinois  Line, 
in  connection  with  switching  carriers  at  Chicago.  This  rate  is  pub- 
Ushed  in  a  committee  tariff  and  is  equivalent  to  $1.25  per 
ton.  Using  it  in  connection  with  the  80-cent  rate  from  Retsof 
to  Buffalo  and  the  overhead  charge  at  that  point,  the  com- 
bination rail-and-water  rate  from  Retsof  to  Union  Stock  Yards 
would  be  $2.30  per  ton,  or  approximately  11 J  cents  per  100  pounds, 
including  the  valuable  privilege  of  free  storage  for  eight  months 
and  the  further  privilege  of  mixing,  packing,  and  repacking  while 
on  the  docks  at  Chicago.  An  examination  of  our  files  also  discloses 
a  tariff  published  by  the  Michigan,  Indiana  &  Illinois  Line  itself,  but 
not  in  force  at  the  present  time,  that  named  a  rate  of  $1.20  per  ton 
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on  bulk  salt  from  BuflFalo  to  the  Union  Stock  Yards,  with  the  same 
storage  and  other  privileges  at  Chicago. 

From  this  review  of  the  facts  we  find  the  competitive  character 
of  the  10-cent  rate  to  Chicago  clearly  demonstrated;  and  we  find 
that  the  competitive  conditions  that  fix  that  rate  grow  out  of 
the  relations  between  the  Retsof  Mining  Company,  the  International 
Salt  Company  of  Illinois,  the  Morton  Salt  Company,  and  the  Michigan, 
Indiana  &  Illinois  Line,  and  their  ownership  and  control  of  the  facil- 
ities of  transportation  from  BuflFalo  to  Chicago,  including  as  an 
important  element  the  docks  and  warehouses  at  the  latter  point. 
Moreover,  the  record  convincingly  shows  tihat  if  these  salt  interests 
should  discontinue  the  operation  of  their  boat  line  from  BuflFalo,  and 
if  the  dock  facilities  at  Chicago  became  avaflable  under  reasonable 
conditions  to  all  shippers,  the  tramp  steamers  would  still  present  a 
vigorous  competition  that  would  compel  the  maintenance  of  a 
reduced  rate  by  rail  to  Chicago.  This  is  clearly  shown  by  the  force 
of  the  water  movement  to  Milwaukee  and  other  lake  ports  where 
tramp  steamers  are  now  able  to  land  their  cargoes  of  bulk  salt  and 
actually  carry  a  substantial  tonnage.  That  such  competitive  con- 
ditions do  not  exist  at  intermediate  points  seems  to  be  shown  by  the 
fact  that  under  their  present  adjustment  of  rates  the  rail  carriers 
apparently  retain  the  whole  movement  to  such  points. 

We  attach  no  importance  to  the  fact  that  Hammond  and  Hege- 
wisch,  which  are  not  on  the  iake,  are  given  the  benefit  of  the  Chicago 
rate  of  10  cents.  They  are  substantially  Chicago-rate  points,  and 
can  be  reached  by  a  comparatively  short  switching  movement  from 
the  docks  at  South  Chicago.  There  is  no  longer  a  considerable  traflic 
to  those  points.  Furthermore,  it  appears  that  the  Chicago  rate  was 
originally  extended  to  those  destinations  at  a  time  when  tramp 
steamers  were  taking  salt  from  BuflFalo  at  as  low  a  charge  as  25  cents 
per  ton. 

The  real  issue,  therefore,  is  whether  the  circumstances  justify  the 
continuance  of  the  present  relative  adjustment  of  rates  as  between 
Chicago  and  intermediate  stations.  We  think  the  answer  to  this 
question  is  plainly  written  on  the  record.  The  circumstances  here- 
tofore described  clearly  justify  an  exception  in  this  case  to  the  long- 
and-short-haul  principle.  There  may  be  particular  destinations  in 
this  territory  to  which  the  rates  on  salt  ought  to  be  reduced;  and  it 
may  be  that  upon  a  more  complete  record  some  of  the  rates  might 
appear  to  be  unreasonable.  There  are  also  certain  destinations 
beyond  Chicago  where  the  present  through  rates  on  coarse  salt  in 
bulk  are  said  to  exceed  the  combination  of  the  10-cent  rate  to  Chi- 
*  cago  plus  the  local  rate  beyond.  In  any  such  case  a  readjustment 
ought,  of  course,  to  be  made.    But  it  is  not  necessary  at  this  time  to 
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enter  any  order  in  that  regard.  Looking  at  the  case  as  a  whole  and 
upon  the  facts  disclosed  of  record  we  are  convinced  that  the  complaint 
is  without  merit. 

We  have  already  mentioned  briefly  the  Grenesee  &  Wyoming  Rail- 
road Company,  on  whose  railroad,  which  is  approximately  16  miles  in 
length,  the  mines  at  Retsof  are  situated.  Out  of  the  rates  on  salt  to 
destinations  in  Central  Freight  Association  territory  it  receives  a 
division  exceeding  2  cents  on  the  average.  Fully  95  per  cent  of  its 
traffic  is  salt  manufactured  by  the  Retsof  Mining  Company,  which, 
as  heretofore  stated,  is  subsidiary  to  the  International  Salt  Company 
of  New  Jersey.  The  president  of  the  latter  company  is  president  also 
of  the  Genesee  &  Wyoming  Railroad  Company;  and  the  principal 
officers  of  the  two  companies  are  the  same.  A  majority  of  the  directors 
of  the  railroad  company  are  directors  in  the  salt  company;  and  a 
majority  of  the  capital  stock  of  the  railroad  company  was  until 
recently  held  by  stockholders  in  the  International  Salt  Company. 
The  knowledge  of  these  facts  naturally  led  us  to  make  some  inquiry 
into  the  relation  between  the  companies.  We  are  advised  by  wit- 
nesses who  appeared  for  the  complainants  and  for  the  Genesee  & 
Wyoming  Railroad  Company,  and  who  definitely  assured  us  of  their 
knowledge  of  the  facts,  that  there  is  no  identity  of  ownership  in  the 
railroad  and  salt  mining  enterprises,  except  that  a  minority  of  the 
stock  of  the  railroad  company  is  at  the  present  time  held  by  persons 
who  are  interested  in  the  salt  companies.  We  accept  these  state- 
ments at  their  face  value,  and  make  no  comment  beyond  saying  that 
the  Genesee  &  Wyoming  Railroad  Company  absorbs  a  generous  pro- 
portion of  the  revenues  accruing  from  the  transportation  of  Retsof 
salt. 

Since  the  oral  argument  a  formal  complaint  has  been  presented  by 
the  Colonial  Salt  Company  and  nine  other  manufacturers  of  salt,  who 
compete  with  the  complainants  herein.  The  petitioners  allege  that 
the  Michigan,  Indiana  &  Illinois  Line  and  the  Ludington  Transporta- 
tion Company  are  controlled  by  the  interests  that  are  represented  by 
the  complainants  herein,  and  that  they  are  operated  for  the  benefit  of 
those  companies.  These  questions  are  also  involved  upon  this  record, 
and  it  had  been  our  intention  to  give  them  some  consideration.  But 
in  view  of  the  new  complaint  in  which  they  are  specifically  involved, 
those  matters  will  be  reserved  for  investigation  hereafter. 

From  the  conclusions  here  expressed  it  follows  that  the  complaint 
must  be  dismissed.     It  will  be  so  ordered. 
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No.  3406. 

INTEKNATIONAL  SALT  COMPANY  OF  ILLINOIS,  COM- 
PLAINANT,  AND  MOKTON  SALT  COMPANY,  INTEK 
VENER, 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


Suhtnitied  February  27,  1911.    Decided  March  U,  1911. 


Reparation  on  shipments  of  coarse  salt  in  bulk  from  Retsof,  N.  Y.,  to  Detroit, 
mider  a  rate  of  11  cents,  subsequently  reduced  to  7.8  cents  under  an  order 
by  this  Commission  finding  the  former  rate  to  be  discriminatory,  denied  on 
the  ground  that  the  complainant  has  not  shown  that  it  was  damaged,  all 
competing  shippers  to  Detroit  from  the  same  salt  field  having  paid  the 
same  rate.  Delray  Salt  Co,  v.  P.  R.  R.  Co,,  18  I.  C.  C.  Rep.,  259,  distin- 
guished. 

John  B.  Daish  and  John  C.  Howard  for  complainant,  and  Morton 
Salt  Company,  intervener. 

Henry  Wolf  Bikle  for  Pennsylvania  Railroad  Company  and  its 
affiliated  lines. 

H.  A.  Taylor  and  T.  H.  Burgess  for  Erie  Railroad  Company  and 
Chicago  &  Erie  Railroad  Company. 

Edgar  H.  Boles  for  Lehigh  Valley  Railroad  Company. 

/.  E.  Seager  and  H.  B.  Wallace  for  Delaware,  Lackawanna  & 
Western  Railroad  Company. 

TT.  E.  McComack  for  Detroit  Salt  Company,  intervener. 

Report  or  the  Commission. 

Hablan,  Commissioner: 

The  complainant  alleges  that  a  rate  of  11  cents  per  100  pounds 
formerly  maintained  by  the  defendants  for  the  transportation  of 
coarse  salt  in  bulk  in  carloads  from  Retsof,  in  the  state  of  New  York, 
to  Detroit,  in  the  state  of  Michigan,  was  unreasonable  to  the  extent 
that  it  exceeded  the  present  rate  of  7.8  cents  per  100  pounds.  Repa- 
ration is  demanded  in  the  sum  of  $8,734.36  upon  about  150  carloads 
that  moved  between  those  points  during  the  period  from  July  15, 
1908,  to  June  6,  1910. 
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The  complainant  practically  rests  its  case  on  our  decision  in  Ddray 
Salt  Go.  V.  P.  R.  R.  Co.,  18  I.  C.  C.  Kep.,  259,  where  the  Commission 
held  that  inasmuch  as  the  rate  of  14  cents  on  evaporated  salt  from 
Cuylerville,  in  the  state  of  New  York,  to  Chicago  had  been  scaled  on 
the  percentage  basis  to  Detroit,  there  was  no  reason,  so  far  as  the 
record  disclosed,  why  the  current  rate  on  coarse  salt  in  bulk  from 
Cuylerville  to  Chicago  should  not  also  be  scaled  to  Detroit  on  the 
78-per-cent  basis.  The  rate  then  current  on  coarse  salt  in  bulk  was 
the  present  rate  of  10  cents.  The  order  as  entered  gave  the  defend- 
ants the  option  for  the  future  of  raising  their  rate  to  Chicago  from 
10  cents  to  14  cents  and  leaving  their  rate  to  Detroit  unchanged,  or  of 
continuing  to  maintain  their  10-cent  rate  to  Chicago  and  in  that 
event  to  scale  it  back  to  Detroit  on  the  78-per-cent  basis  to  a  rate  of  7.8 
cents  per  100  pounds.  The  defendants  preferred  to  accept  the  latter 
alternative  for  the  reason,  brought  out  very  clearly  in  International 
Salt  Co.  of  III.  V.  G.  cfe  W.  R.  R.  Co.,  20  I.  C.  C.  Rep.,  530,  that  an 
advance  in  their  10-cent  rate  to  Chicago  would  have  resulted  in  a 
diversion  to  the  lake-and-rail  routes  of  a  substantial  part  of  their 
very  extensive  all-rail  movement  to  that  point.  They  therefore  con- 
cluded to  reduce  the  rate  on  their  small  movement  of  salt  from  Cuyler- 
ville to  Detroit  to  7.8  cents  per  100  pounds;  and  this  rate  was 
made  effective  also  from  Retsof  and  other  points  in  western  New 
York.  Reparation  amounting  to  $273.74  was  awarded  on  the  past 
shipments  of  the  complainant,  on  the  general  ground  that  under  all 
the  circumstances  there  shown  of  record,  and  in  view  of  the  10-cent 
rate  from  Cuylerville  to  Chicago,  a  reasonable  rate  to  Detroit  would 
have  been  7.8  cents  per  100  pounds.  --  -  -^ 

With  that  case  before  it  as  a  precedent,  and  in  view  of  the  fact 
that  Retsof  is  within  a  few  miles  of  Cuylerville  and  therefore  ought 
to  and  ordinarily  does  take  the  same  rate  adjustment,  the  complain- 
ant in  this  proceeding  also  demands  reparation  on  its  movements  of 
coarse  salt  in  bulk  from  Retsof  to  Detroit,  while  the  11-cent  rate  was 
still  in  effect.  We  find  little  difficulty,  however,  in  distinguishing 
the  two  cases.  The  Delray  company  was  a  manufacturer  of  and 
dealer  in  evaporated  salt  at  Detroit.  In  order  to  meet  a  con- 
stantly increasing  demand  by  the  trade  for  mixed  carloads  of  dif- 
ferent kinds  and  grades  of  salt,  and  in  order  to  compete  with  the 
complainant  in  this  proceeding  in  the  sale  of  mixed  carloads  in  the 
markets  reached  by  both,  the  Delray  company  required  some  rock 
or  coarse  salt.  This  is  bought  at  Cuylerville;  but,  as  indicated  by 
the  amount  of  reparation  awarded,  the  traffic  from  the  latter  point 
to  Detroit  was  not  extensive.  For  the  shorter  haul  from  Cuylerville 
to  Detroit  it  was  required  to  pay  11  cents  per  100  pounds,  while  the 
complainant  in  this  case  at  the  same  time  was  paying  but  10  cents 
to  get  its  coarse  salt  from  Retsof  to  Chicago  by  rail.    The  two  com- 
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panies,  it  will  be  noted,  were  not  competing  with  one  another  at 
Detroit,  but  in  the  markets  beyond  Detroit,  and  on  an  unequal  basis 
of  rates.    Having  already  the  advantage  of  a  10-cent  rate  on  coarse 
salt  to  Chicago  for  competition  in  the  markets  beyond,  while  the 
Delray  company,  competing  in  the  same  markets,  was  paying  11  cents 
to  Detroit,  the  cixnplainant  here  had  not  objected  to  the  11-cent  rate 
to  Detroit.    There  was,  in  fact,  no  reason  why  it  should  have  com- 
plained of  that  rate,  because  its  salt  mined  at  Betsof  was  competing 
at  Detroit  only  with  the  rock  salt  mined  at  Cuylerville  and  other 
points  in  he  same  field ;  and  all  these  mines  were  paying  the  same  11- 
cent  rate  and  now  pay  the  same  reduced  rate  of  7.8  cents  to  that  point. 
As  the  Delray  company  was  not  doing  business  at  Cuylerville 
but  at  Detroit,  it  was  damaged  by  the  11-cent  rate  to  Detroit,  for  it 
had  to  use  that  rate  in  its  competition  in  the  markets  beyond  Detroit 
reached  by  this  complainant  under  a  10-cent  rate  to  Chicago.    We 
therefore  held  that  the  11-cent  rate  from  Cuylerville  to  Detroit  was 
discriminatory  when  compared  with  the  10-cent  rate  from  Cuyler- 
ville to  Chicago.    But  the  complainant  in  this  proceeding  was  the 
shipper  that  was  shown  in  that  case  to  be  getting  the  benefit  of  the 
10-cent  rate  to  Chicago,  and  was  the  competitor  complained  of  by 
the  Delray  Salt  Company.    The  particular  element  of  damage  there 
shown  is  therefore  altogether  lacking  in  this  proceeding.    This  com- 
plainant was  competing  in  Detroit,  not  with  the  Delray  Salt  Com- 
pany, but  with   the  Cuylerville  mines   and  the   mines  elsewhere 
in  the  same  salt  field  in  western  New  York,  all  of  which  then  had 
and  now  have  the  benefit  of  the  same  rate  to  Detroit.    It  seems  rea- 
sonably clear  therefore  that  the  complainant  here  shipped  as  much 
salt  to  Detroit  under  the  11-cent  rate  as  it  could  have  shipped  under 
the  rate  of  7.8  cents  if  that  rate  had  been  in  effect  from  all  the  com- 
peting points  in  western  New  York.    The  complainant  here,  never 
having  found  any  objection  to  the  11-cent  rate  to  Detroit  demanded 
of  it  and  all  of  its  rock-salt  competitors  in  that  salt  field,  seeks  now 
to  come  in  under  Delray  Salt  Co.  v.  P.  R.  R,  Co.^  supra^  and  secure 
the  benefit,  on  its  past  shipments  to  Detroit,  of  our  finding  in  that 
case.    But  the  two  cases  are  altogether  different.    In  that  case  the 
complainant  showed  the  discrimination  or  disadvantage  to  it  in 
competing  in  the  markets  beyond  Detroit  on  the  11-cent  rate  as 
against  the  10-cent  rate  to  Chicago.    In  this  case  all  of  the  rock-salt 
producers  in  the  salt  field  in  question  were  reaching  and  now  reach 
Detroit  on  an  equal  basis.    The  element  of  discrimination  or  of  any 
damage  arising  out  of  discrimination  is  therefore  lacking.    As  was 
said  in  Parsons  v.  C.  <&  N.  W.  Ry  Co.,  167  U.  8.,  447,  at  page  460— 

The  only  right  of  recovery  given  by  the  interstate  commerce  act  to  the  indi- 
vidual is  to  the  "  person  or  persons  injured  thereby  for  the  full  amount  of 
20 1.  C.  C.  Rep. 


542  IKTBBSTATE  OOMMEBCE  COMMISSION  BEPOBTS. 

damages  sustained  in  consequence  of  any  of  the  violations  of  the  provisioDs  of 
this  act."  So,  before  any  party  can  recover  under  the  act  he  must  show  not 
merely  the  wrong  of  the  carrier,  but  that  that  wrong  has  in  fact  operated  to 
his  injury. 

It  will  be  observed  that  in  International  Salt  Co.  of  lU.  v.  G.  d: 
W.  R.  R,  Co.^  supra^  which  was  heard  with  this  case  and  ought  to  be 
read  in  connection  with  this  report,  we  found  the  10-cent  rate  to 
Chicago  to  be  tiie  result  of  competition  of  the  rail-and-lake  lines. 
Neither  in  that  case  nor  in  this  do  we  deal  with  the  question  of  the 
reasonableness  of  the  rates  per  ae;  and  our  conclusions  here  are  based 
on  the  special  facts  shown  of  record.    * 

The  complaint  is  without  merit  and  must  be  dismissed. 

20 1.  C.  C.  Rep. 
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No.  2992. 
FLATTEN  PRODUCE  COMPANY 

V. 

KALAMAZOO,   LAKE   SHORE   &   CHICAGO   RAILWAY 

COMPANY  ET  AL. 


Submitted  September  2,  1910,     Decided  April  5,  1911, 


Upon  the  facts  disclosed  at  the  rehearing  of  this  case;  Held,  That  the  initial 
carrier  herein,  and  not  an  intermediate  carrier  as  found  in  the  original 
case,  is  responsible  for  the  mlsrouting ;  that  reparation  be  awarded  against 
all  the  defendants  because  of  an  overcharge  on  this  shipment;  but  that 
complainant  is  not  entitled  to  recover  in  this  proceeding  for  the  icing 
charges  which  it  was  compelled  to  pay. 

George  A.  Plaiten  for  complainant. 

H.  J.  Schmiel  for  Kalamazoo,  Lake  Shore  &  Chicago  Railway 
Company. 

Howard  Streeter  for  Pere  Marquette  Railroad  Company. 

WiUiam  EUis  and  F.  G.  Wright  for  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company. 

Report  of  the  Commission  on  Rehearing. 

Proutt,  Commissioner: 

This  case  stands  for  disposition  upon  rehearing.  The  shipment 
was  one  carload  of  grapes  moving  from  Paw  Paw,  Mich.,  to  Green 
Bay,  Wis.,  and  the  route  of  the  movement  was  via  the  Kalamazoo, 
Lake  Shore  &  Chicago  Railway  and  the  Pere  Marquette  Railroad 
from  Paw  Paw  to  Chicago,  and  via  ihe  Chicago,  Milwaukee  &  St. 
Paul  Railway  from  Chicago  to  Green  Bay.  The  claim  of  the  com- 
plainant is  that  the  shipment  should  have  moved  via  car  ferry  across 
Lake  Michigan  to  Milwaukee  and  that  in  sending  it  around  by 
Chicago  the  defendants  were  guilty  of  misrouting. 

In  the  original  opinion,  18  I.  C.  C.  Rep.,  249,  it  was  held  that 
the  Pere  Marquette  had  misrouted  the  shipment  in  sending  it  via 
Chicago  instead  of  across  the  lake  by  its  car  ferry  to  Milwaukee. 
After  the  publication  of  that  report  the  Pere  Marquette  company 
filed  its  petition  for  a  rehearing,  alleging  that  the  waybill  imder 
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which  it  received  the  shipment  from  the. Kalamazoo,  Lake  Shore  & 
Chicago  Railway  Company  contained  express  instructions  to  send 
the  same  via  Chicago,  and  that  therefore  the  Kalamazoo  Company 
and  not  the  Pere  Marquette  was  responsible  for  the  damage  conse- 
quent upon  the  misrouting.  Without  inquiring  whether  the  Pere 
Marquette  had  been  in  the  exercise  of  due  diligence  in  not  presenting 
this  evidence  upon  the  former  hearing,  it  seemed  best  to  grant  a 
rehearing,  and  such  rehearing  has  accordingly  been  had. 

The  weight  of  the  shipment  was  24,944  pounds.  Charges  were 
assessed  and  paid  by  the  complainant  upon  a  minimum  of  33,000 
pounds,  at  a  rate  of  65  cents,  aggregating  $214.50,  in  additicm  to  the 
icing  charges.  It  seems  to  have  been  assumed  in  originally  disposing 
of  the  case  that  the  65-cent  rate  was  the  published  rate  applicable  by 
the  route  over  which  the  car  moved,  but  an  examination  of  the  tariffs 
shows  that  such  was  not  the  case.  There  was  no  joint  through  rate 
via  that  route,  but  the  rate  from  Paw  Paw  to  Chicago  was  18  cents 
per  100  pounds,  and  the  rate  from  Chicago  to  Green  Bay  was  18 
cents,  making  a  through  rate  of  36  cents,  which  should  have  been 
applied.  The  minimum,  both  to  Chicago  and  from  Chicago,  was 
less  than  the  actual  weight,  so  that  the  proper  charges  would  have 
been  $89.80  for  the  transportation.  There  is,  therefore,  an  over-» 
charge  of  $124.70. 

The  lines  leading  from  Paw  Paw  to  Chicago  claimed  upon  the 
rehearing  that  they  had  only  received  their  tariff  charges  to  Chicago; 
but  while  the  evidence  indicates  that  this  may  be  so,  it  does  not  clearly 
appear  how  the  total  charges  have  been  divided  among  the  several 
defendants.  An  order  for  the  above  amount,  with  interest  from 
October  1,  1909,  will  therefore  be  issued  against  all  the  defend- 
ants, who  should  contribute  to  the  satisfaction  of  the  same  in  such 
proportions  that  each  one  may  retain  its  tariff  charges. 

The  Kalamazoo,  Lake  Shore  &  Chicago  Railway  Company  insisted 
upon  the  rehearing  that  the  shipment  ought  to  have  been  sent  via 
Chicago,  but  we  adhere,  upon  an  examination  of  the  entire  record, 
to  our  previous  holding  that  the  car  should  have  been  routed  via 
Milwaukee. 

It  appeared  upon  the  rehearing  that  the  Kalamazoo,  Lake  Shore  & 

Chicago  Railway  gave  express  instructions  to  the  Pere  Marquette 

company  to  send  the  car  by  the  route  which  it  in  fact  took,  and  that 

company  is  therefore  responsible  for  the  misrouting.    The  rate  via 

Milwaukee  was  33^  cents,  2^  cents  less  than  via  the  route  which  the 

shipment  took,  which  makes  a  difference  in  charges  of  $6.24.    This 

sum,  with  interest  from  October  1,  1909,  the  complainant  is  entitled 

to  recover  of  the  Kalamazoo,  Lake  Shore  &  Chicago  Railway  Com- 

panvj  the  initial  carrier. 
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Upon  ihe  evidence  as  it  now  stands  we  must  modify  our  original 
decision  as  to  the  icing  charges.  The  shipping  receipt  contains 
directions  given  by  ihe  consignor  to  keep  this  car  iced.  A  considera- 
tion of  the  length  of  time  which  would  ordinarily  be  occupied  in 
moving  the  car  via  Milwaukee  indicates  that  one  icing  would  hardly 
have  been  sufficient  even  by  that  route.  The  record  does  not  show 
that,  had  the  car  been  promptly  handled,  more  ice  would  have  been 
required  via  Chicago  than  via  car  ferry  to  Milwaukee.  The  car  was 
in  fact  iced  at  four  different  points,  and  it  is  evident  there  was  unusual 
delay  in  handling  it;  but  the  damages  due  to  this  are  not  of  the  char- 
acter which  this  Commission  can  award.  We  therefore  hold  that  the 
complainant  is  not  entitled  to  recover  in  this  proceeding  with  respect 
to  the  icing  charges  which  it  was  compelled  to  pay.  It  appeared  that 
it  has  now  entered  a^gainst  the  Chicago,  Milwaukee  &  St.  Paul  a  suit 
for  negligence  in  the  handling  of  this  car,  and  these  damages  are 
properly  recoverable  in  that  or  some  similar  proceeding,  if  at  all. 

An  order  will  be  entered  accordingly. 
20 1.  C.  a  Rep. 
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No.  8185. 
PACIFIC  COAST  BISCUIT  COMPANY 

SPOKANE,  PORTLAND  &  SEATTLE  RAILWAY  COMPANY 

ET  AL. 


BuhnUUed  November  7, 1910.    Decided  April  4,  1911. 


1.  The  classification  of  an  article  of  commerce  should  be  stated  in  terms  whicli 

the  shipping  public  may  readily  understand.  Tariffs  are  to  be  construed 
according  to  their  language,  and  the  intention  of  the  framers  and  tbe 
practice  of  the  carriers  do  not  control.  Newton  Gum  Co.  v.  C,  B.  d  Q, 
R.  R.  Co.,  16  I.  C.  C.  Rep.,  341. 

2.  Upon  complaint  alleging  improper  assessment  of  charges  on  shipments  of  pea- 

nut roasters  from  Peoria,  111.,  to  Portland,  Oreg.,  and  Seattle,  Wasli.; 
Heldt  That,  as  shipped,  said  traffic  was  entitled  to  first  class  rates,  and 
that  rates  of  1\  and  2  times  first  class  applied  to  said  shipments  resulted 
in  overcharges  above  the  tariff  rate. 

Lew  Anderson  for  complainant. 

James  B.  Kerr  for  Spokane,  Portland  &  Seattle  Railway  Com- 
pany ;  Northern  Pacific  Railway  Company ;  Chicago  &  North  Western 
Railway  Company;  and  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company. 

F.  F.  Brown  for  Great  Northern  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation,  with  its  principal  place  of  business 
at  Portland,  Oreg.,  and  branch  offices  at  Seattle,  Wash.,  and  other 
points  on  the  Pacific  coast,  engaged  in  the  manufacture  of  con- 
fectionery, biscuit,  and  kindred  articles,  and  in  jobbing  peanut 
roasters.  In  its  petition,  filed  March  1,  1910,  complaint  is  made  of 
charges  exacted  by  defendants  for  transportation  of  certain  less-than- 
carload  shipments  of  peanut  roasters  as  unjust  and  unlawful  because 
based  on  a  higher  rate  than  that  prescribed  by  the  tariff.  Reparation 
is  asked. 

Eleven  shipments  of  peanut  roasters  were  made  by  complainant 
from  Peoria,  IlL,  nine  of  them  to  Portland,  Oreg.,  and  two  to  Seattle, 
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Wash.,  all  of  which  moved  between  October  16,  1908,  and  December 
19,  1909.  The  roasters  were  of  three  different  styles,  named,  re- 
spectively, "Boss  on  Wheels,"  "Celebrated  Rival,"  and  "Nickel 
Mint."  The  first  is  constructed  entirely  of  metal.  The  other  two 
are  constructed  principally  of  metal,  but  each  has  a  glass  case  in  a 
wood  frame,  used  partly  to  preserve  warmth  in  roasted  peanuts,  and 
partly  as  a  show  case.  The  glass  case  is  readily  detachable  from  the 
"  Celebrated  Rival,"  but  it  can  not  be  removed  from  the  "  Nickel 
Mint "  without  danger  of  injury  to  the  machine  except  by  a  skilled 
mechanic.  As  shipped,  the  wheels,  axles,  springs,  and  other  detach- 
able parts,  including  the  glass  case  of  the  "  Celebrated  Rival,"  in  so 
far  as  would  conduce  to  economy  of  space,  were  removed  frOm  the 
bodies  of  the  machines,  and  the  parts  were  packed  and  boxed  or 
crated  separately  from  the  bodies. 

The  aggregate  weight  of  the  shipments  was  7,176  pounds,  and 
charges  were  exacted  at  a  double  first  class  rate  of  $6  per  100  pounds 
on  the  first  shipment,  and  at  a  rate  of  1^  times  first  class,  or  $4.50  per 
100  pounds,  on  the  other  shipments,  amounting  in  all  to  $333.14. 
Complainant  asserts  that  the  first  class  rate  of  $3  per  100  pounds 
should  have  been  applied  under  a  reasonable  construction  of  the 
tariffs. 

Western  classification  in  effect  October  17,  1908,  when  the  first 
shipment  moved,  and  to  which  defendants  were  parties,  provided 
the  following  ratings  on  peanut  roasters : 

Roasters,  peanut,  including  roasters  mounted  on  wheels  and  propelled  either 
by  hand  or  horse  power : 

S.  u.  [set  up] — Not  boxed  or  crated,  31  times  first  class;  boxed  or  crated, 
double  first  class. 

Completely  k.  d.  [knocked  down]  and  crated  first  class. 

Subsequent  issues  of  the  classification,  in  effect  when  the  later 
shipments  moved,  modified  the  foregoing  rate  basis  as  follows : 

Roasters,  peanut,  including  peanut  roasters,  com  poppers,  and  candy  wagons 
combined : 

S.  u.  [set  up] — Not  boxed  or  crated,  31  times  first  class;  boxed  or  crated, 
1\  times  first  class. 

Completely  k.  d.  [knocked  down]  and  crated,  first  class. 

Under  Trans-Continental  Freight  Bureau  tariffs  in  effect  when  the 
several  shipments  moved,  peanut  roasters  were  subject  to  class  rates; 
and  the  rates  from  Peoria,  111.,  to  Portland,  Oreg.,  and  Seattle, 
Wash.,  were  as  follows:  First  class,  $3;  1^  times  first  class,  $4.50; 
and  double  first  class,  $6  per  100  pounds. 

Complainant  contends  that  the  shipments  in  question  were  "  com- 
pletely knocked  down,"  and  therefore  entitled  to  the  rate  of  $3  per 
100  pounds.    Defendants  contend  that  to  meet  the  requirement  the 
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manufactured  article  must  have  all  its  parts  detached  and  packed 
flat,  even  though  to  separate  and  so  pack  ihe  parts  would  injure  or 
destroy  the  article.  In  other  words,  if  the  article  be  so  manufactured 
that  some  of  its  parts  can  not  be  detached,  while  others  may  be,  with- 
out injury  or  destruction  of  the  article  itself,  all  ihe  parts  must 
nevertheless  be  removed,  or  the  article  can  not  be  regarded  as  ^^  ccnn- 
pletely  knocked  down,"  and  must  be  rated  as  "  set  up."  The  western 
classification  contains  no  definition  of  the  term  '^  completely  k.  d." 
as  applied  to  peanut  roasters.  The  term  is  used  as  to  numerous 
other  articles  in  the  classification,  such  as  furniture  and  agricultural 
implements.  The  terms  "k.  d."  (knocked  down)  and  "k.  d.  flat" 
(knocked  down  flat)  are  also  frequently  so  used.  The  difference  in 
meaning,  if  any,  between  "  completely  k.  d."  and  "  k.  d.  flat "  is  not 
stated.  The  classification  affords  no  means  of  determining  the  dif- 
ference between  those  terms,  and  the  application  of  rates  thereunder 
is  apparently  a  matter  within  the  discretion  of  the  inspector  who 
examines  the  shipment.  In  this  respect  the  classification  is  am- 
biguous and  confusing. 

Neiilier  of  the  machines  involved  in  this  case  could  be  so  taken 
apart  as  to  bring  it  within  the  meaning  of  the  term  ^' ccmipletely 
k.  d.,"  as  interpreted  by  defendants,  without  injury  to  the  machine 
and  probable  destruction  of  some  of  its  parts.  And  yet  it  was  not 
questioned  at  the  hearing  that  the  "  Boss  on  Wheels  "  was  "  completely 
k.  d.,"  though  the  evidence  showed  that  only  the  wheels,  axles,  and 
springs  were  removed  from  the  body.  Moreover,  the  Northern  Pacific 
Railway  Company  and  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Bail- 
way  Company  expressly  admit  in  their  answers  that,  with  the  wheels, 
axles,  and  springs  removed  and  packed  separately,  the  ^^Boss  on 
Wheels  "  was  "  completely  k.  d."  within  the  meaning  of  the  classifica- 
tion. As  to  the  ^^  Celebrated  Bival,"  the  same  defendants  also  admit 
in  their  answers  that,  with  the  wheels,  axles,  springs,  and  glass  case 
removed,  if  the  glass  case  were  ^'  packed  flat  inside,"  that  machine  also 
would  be  "  completely  k.  d.,"  though  the  interior  mechanism  were 
not  detached  from  the  body.  It  thus  appears  that  the  interpretation 
by  some  of  the  defendants  themselves  is  not  in  harmony  with  their  con- 
tention at  the  hearing,  which  fact  only  serves  to  emphasize  the  state- 
ment already  made  that  the  terms  used  in  the  classification  are  am- 
biguous and  confusing.  If  defendants'  interpretation  were  accepted, 
compliance  with  the  requirement  would  be  practically  impossible  as  to 
any  of  the  roasters  here  involved.  Especially  would  this  be  true  of 
the  "  Celebrated  Rival "  and  "  Nickel  Mint."  The  glass  case  of  each 
would  have  to  be  knocked  down  and  packed  flat,  which  could  not  be 
done  without  breaking  joints  which  are  glued  together  and  perhaps 

destroying  parts  of  the  frame  which  holds  the  glass. 
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It  is  not  just  or  fair  to  the  shipping  public  to  promulgate  as  a 
basis  for  determining  rates  a  classification  the  terms  of  which  are 
indefinite  or  impracticable  of  application,  either  in  whole  or  in  part. 
Shippers  must  necessarily  be  more  or  less  misled  thereby,  and  any 
effort  on  the  part  of  carriers  to  apply  the  classification  by  a  lax 
interpretation  thereof  must  result  in  inextricable  confusion.  The 
classification  of  an  article  of  commerce  should  be  plainly  and  clearly 
stated  in  terms  that  the  shipping  public  may  readily  understand. 
Tariffs  are  to  be  construed  according  to  their  language,  and  the  inten- 
tion of  the  person  who  framed  the  tariff,  or  the  arbitrary  practice  of 
the  carriers  thereunder  may  not  be  looked  to  as  authoritative  con- 
struction thereof.  Newton  Gum,  Co,  v.  (7.,  B.  <&  Q.  R.  R,  Co,^  16 
I.  C.  C.  Rep.,  341. 

Under  all  the  circumstances,  our  conclusion  is,  and  we  find,  tiiat 
the  shipments  in  question  were  fairly  entitled  to  the  first  class  rate  of 
$3  per  100  pounds  under  the  classification.  Further,  we  find  that  the 
chai^ges  exacted  upon  these  shipments  constituted  overcharges  above 
the  tariff  rates  so  far  as  they  exceeded  charges  which  would  have 
accrued  under  the  first  class  rate,  and  that  defendants  should  re- 
fund to  complainant,  without  the  requirement  of  an  order  of  the 
Commission,  the  sum  of  $117.89,  with  interest  from  December  18, 1909. 
Upon  receipt  of  satisfactory  evidence  that  refund  of  the  overcharge 
has  been  made,  the  complaint  will  be  dismissed.  It  is  assumed  that 
defendants  will  proceed  promptly  to  so  amend  their  classification  as 
to  make  definite  and  unmistakable  provision  for  application  of  the 

various  rates  here  in  question. 
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No.  8449. 
W.  J.  SCHEUINQ 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY. 


Submitted  January  20, 1911.    Decided  AprU  4, 1911. 


1.  The  fact  that  for  a  long  time  there  had  been  no  movement  of  a  particular 

commodity  is  no  justification  for  the  maintenance  of  an  unreasonable 
rate;  neither  is  the  probable  effect  of  state  prohibitory  laws  upon  the 
tonnage. 

2.  Defendant's  rate  of  561  cents  on  bottled  beer,  in  casks,  carloads,  from  St 

Louis,  Mo.,  to  Cullman,  Ala.,  found  to  be  unreasonable  and  rate  of  87 
cents  prescribed  for  future.    Reparation  awarded. 

ErniZ  Ahhicha  for  complainant. 
N.  W.  Proctor  for  defendant. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  dealer  in  bottled  beer,  soda  water,  and  tobacco, 
with  place  of  business  at  Cullman,  Ala.  By  petition  filed  August  4, 
1910,  he  alleges  that  he  was  charged  by  defendant  an  unreasonable 
rate  for  the  transportation  of  a  carload  of  bottled  beer  in  casks 
from  St.  Louis,  Mo.,  to  Cullman,  Ala.  He  also  alleges  discrimina- 
tion against  Cullman  in  favor  of  Birmingham  and  violation  of  the 
long-and-short-haul  provisions  of  the  act.  Reparation  and  the 
establishment  of  a  reasonable  rate  for  the  future  are  asked.  At  the 
hearing  complainant  submitted  evidence  showing  tiie  movement  of 
three  carloads  of  bottled  beer  between  the  points  in  question,  and  his 
prayer  for  reparation  was  amended  to  include  the  two  additional 
cars. 

The  shipments,  aggregating  74,000  pounds  of  bottled  beer,  moved 
between  June  28  and  September  1,  1910.  One  of  the  cars  idso  con- 
tained advertising  matter,  hardware,  signs,  etc,  weighing  247  pounds^ 
upon  which  charges  were  collected  in  the  sum  of  $2.52.  Based  on 
class-E  rate  of  56^  cents  per  100  pounds,  in  carloads,  freight  charges 
amounting  to  $418.10  should  have  been  imposed  on  the  beer.  The 
amount  actually  collected,  however,  was  $420.10,  an  overcharge  of  $2. 
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From  St.  Louis  defendant's  line  extends  southeast  through  Decatur 
and  Culhnan  to  Birmingham.  The  distance  to  Decatur  is  446  miles, 
to  Cullman  478,  and  to  Birmingham  532.  Decatur  is  a  junction  of 
defendant's  road  and  the  Southern  Railway ;  CSullman  is  located  only 
on  line  of  defendant,  while  Birmingham  is  tiie  point  of  convergence 
of  many  lines.  There  is  no  commodity  rate  in  effect  to  Cullman  and 
the  class  rate  of  56^  cents  applies.  To  Decatur,  32  miles  north  of 
Cullman,  and  to  Birmingham,  54  miles  south  of  Cullman,  a  com- 
modity rate  of  30^  cents,  carload  minimum  24,000  pounds,  is  effective. 

Although  intermediate  to  Birmingham  as  to  traffic  from  St.  Louis 
via  defendant's  line,  Cullman  is  not  intermediate  via  any  of  more 
than  16  other  available  routes  to  Birmingham.  The  short-line  mile- 
age from  St.  Louis  to  Birmingham  is  478  miles,  made  by  the  Mobile  & 
Ohio  Railroad.  Besides  the  defendant,  the  Illinois  Central,  South- 
em,  St.  Louis  &  San  Francisco,  and  Mobile  &  Ohio  all  reach  Birming- 
ham over  their  own  or  leased  rails.  Birmingham  is  sp.  active  com- 
mercial and  industrial  center,  carrier  and  market  competition  is 
keen,  and  the  rate  to  that  point  is  influenced  by  many  conditions 
not  obtaining  at  Cullman.  Defendant  has  filed  with  this  Commis- 
sion its  application  for  relief  under  the  fourth  section  of  the  act  as 
amended,  and  pending  action  upon  that  application,  which  embraces 
the  present  rate  adjustment  between  Birmingham  and  Cullman,  the 
long-and-short-haul  feature  of  this  case  will  not  be  further  consid- 
ered. Cullman  and  Birmingham  do  not  compete  in  the  sale  of  beer 
m  mtermediate  territory,  and  complainant  stated  that  he  was  not 
damaged  by  the  lower  rate  to  Birmingham.  He  further  stated  that 
if  that  rate  were  raised  to  equal  the  present  Cullman  rate  his  c(Mn- 
plaint  would  not  be  satisfied.  On  the  facts  of  record  we  are  not 
prepared  to  say  that  Cullman  is  unduly  prejudiced  to  the  advantage 
of  Birmingham. 

It  remains,  then,  to  consider  the  reasonableness  of  the  5&|-cent 
rate  to  Cullman.  As  stated,  the  rate  from  St.  Louis  to  Decatur  is 
30f  cents.  The  rate  from  Decatur  to  Cullman  is  17  cents,  making 
the  combination  of  intermediate  rates  47^  cents  as  against  the  joint 
class  rate  of  56^  cents.  In  its  brief  defendant  stated  that  it  would 
publish  a  rate  of  47^  cents  from  St.  Louis  to  Cullman.  It  contends 
that  competitive  conditions  at  Decatur  are  similar  to  those  at  Bir- 
mingham and  that  most  of  the  lines  competing  for  Birmingham  busi- 
ness from  St.  Louis  also  compete  for  Decatur  business.  However,  it 
could  be  said  with  equal  force  that  any  routes  from  St.  Louis  to 
Decatur  could  be  easily  extended  to  Cullman  via  defendant's  line. 
The  short-line  mileage  to  Decatur  is  407  miles,  made  by  the  Mobile  & 
Ohio  to  Corinth,  Miss.,  and  the  Southern  Railway  beyond.  Via  the 
line  of  defendant  the  distance  is  446  miles,  <mly  39  miles  greater,  and 
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the  entire  haul  is  performed  by  its  line.  The  rate  of  30^.  cents  to 
Decatur  via  defendant's  line  produces  revenue  of  1.36  cents  per  ton- 
mile;  the  rate  of  56^  cents  to  Cullman  produces  revenue  of  2.36  cents 
per  ton-mile;  and  to  Birmingham  the  30i-cent  rate  produces  revenue 
of  1.14  cents  per  ton-mile. 

Commodity  rates  on  beer  from  St.  Louis  are  applicable  to  a  number 
of  Alabama  points.  Alabama  City,  a  station  on  the  lines  of  de- 
fendant, Nashville,  Chattanooga  &  St.  Louis  Railway,  Alabama  Great 
Southern  Railroad,  and  Southern  Railway,  between  65  and  70  miles 
farther  east  than  Birmingham,  takes  a  conmiodity  rate  of  35^  cents ; 
Anniston,  Ala.,  on  the  lines  of  defendant  and  the  Southern  Railway, 
99  miles  farther  east  than  Birmingham,  a  commodity  rate  of  35^  cents ; 
Opelika,  Ala.,  on  the  Central  of  Georgia  Railway  and  the  Western 
of  Alabama,  129  miles  farther  southeast  than  Birmingham,  a  com- 
modity rate  of  40  cents.  While  these  points  are  all  located  on  the 
lines  of  more  than  one  railroad  and  certain  elements  of  competition 
may  exist,  the  haul  is  from  100  to  200  miles  farther  than  the  haul  to 
Cullman,  and  in  some  instances  is  performed  by  more  than  one  line. 

Defendant  stated  that  there  had  been  almost  no  movement  of  beer 
in  carload  quantities  from  St.  Louis  to  Cullman  and  that  therefore 
no  commodity  rates  had  been  established.  At  the  hearing  and  in  its 
brief  it  laid  great  stress  upon  the  Alabama  statute  which  prohibits 
the  sale  of  beer  within  the  state.  It  argued  that  no  appreciable 
tonnage  in  this  commodity  could  be  expected  to  move  into  Alabama 
because  beer  for  private  consumption  would  rarely  be  ordered  in 
carload  quantities,  and  its  reshipment  to  points  wiiliout  the  state 
was  almost  as  effectively  prohibited  by  the  resulting  freight  charges. 
Great  anxiety  was  also  manifested  lest  the  Conunission,  by  reducing 
the  rate  to  Cullman,  might  aid  and  abet  a  violation  of  this  statute. 
It  doubtless  overlooked  the  fact  that  a  similar  construction  might  be 
placed  on  its  own  action  in  giving  favorable  rates  to  Decatur  and 
Birmingham.  However,  a  shipper  is  entitled  to  have  his  interstate 
freight  moved  at  reasonable  rates.  To  regulate  these  rates  is  our 
function ;  to  enforce  state  laws,  the  duty  of  the  state.  The  fact  that 
for  a  long  time  there  had  been  no  movement  of  a  particular  com- 
modity is  no  justification  for  the  maintenance  of  an  unreasonable 
rate.  Neither  is  the  probable  effect  of  state  prohibitory  laws  upon 
the  tonnage  material. 

In  the  absence  of  commodity  rates,  beer  moves  upon  class-E  rates 
in  southern  classification  territory.  From  St.  Louis,  Mo.,  the 
class-E  rates  are,  to  Decatur  42  cents,  to  Cullman  56i  cents,  and  to 
Birmingham  47  cents.  No  reason  appears  why  the  rate  to  CuUinan 
should  be  relatively  higher  in  the  case  of  an  article  which  is  generally 
given  a  commodity  rate  than  in  the  case  of  articles  which  are  carried 
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at  class  rates.  Allowing  the  same  relative  adjustment  between  Bir- 
mingham and  Cullman  which  exists  in  respect  of  class  rates,  the  rate 
on  beer  should  not  exceed  37  cents  per  100  pounds. 

Under  all  the  circumstances  we  are  of  opinion  and  find  that  de- 
fendant's rate  of  56J  cents  per  100  pounds  on  bottled  beer  in  casks 
from  St.  Louis,  Mo.,  to  Cullman,  Ala.,  was  and  is  unreasonable  and 
that  a  reasonable  rate  to  be  charged  for  the  future  should  not  exceed 
37  cents  per  100  pounds,  minimum  carload  weight  24,000  pounds.  We 
are  further  of  opinion  that  complainant  is  entitled  to  damages  in  an 
amount  equal  to  the  difference  between  the  charges  paid,  including 
the  $2  overcharge,  and  the  charges  which  would  have  accrued  under 
a  rate  of  37  cents,  or  $144.30,  with  interest  from  September  5,  1910. 

An  order  will  be  entered  accordingly. 
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No.  3614. 
MERIDIAN  FERTILIZER  FACTORY 

V. 

VICKSBURG,  SHREVEPORT  &  PACIFIC  RAILWAY  COM- 
PANY ET  AL. 


Submitted  December  0,  1010.    Decided  April  -},  1911. 


Rates  of  12i  cents  and  13  cents  per  100  pounds  on  commercial  fertilizer,  Sbreve- 
port,  La.,  to  Hamburg  and  Crossett,  Ark.,  respectively,  found  unreasonable, 
and  rate  of  11  cents  estnblisbed  for  future. 

S.  R.  Jennings  for  complainant. 

F.  Schaflevhurg  for  Vicksburg,  Shreveport  &  Pacific  Railway 
Company. 
T.  J.  Shelton  for  Arkansas,  Louisiana  &  Gulf  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  engaged  in  the  manufacture  and  sale  of  commercial 
fertilizer,  and  has  its  principal  office  at  Shreveport,  La.  By  c(Mn- 
plaint,  filed  October  24,  1910,  it  attacks  the  reasonableness  of  de- 
fendants' carload  rates  for  the  transportation  of  commercial  ferti- 
lizer from  Shreveport,  La.,  to  Hamburg  and'  Crossett,  Ark. 

Hamburg  and  Crossett,  while  practically  equidistant  from  Shreve- 
port, are  about  14  miles  apart,  Hamburg  being  on  the  main  line  and 
Crossett  on  a  branch  of  the  Arkansas,  Louisiana  &  Gulf  Railway. 
Traffic  from  Shreveport  to  these  points  moves  over  the  Vicksburg, 
Shreveport  &  Pacific  Railway  to  Monroe,  La.,  thence  over  the  Arkan- 
sas, Louisiana  &  Gulf. 

The  complaint  alleges  that  the  rates  from  Shreveport  to  Hamburg 
and  Crossett  are,  respectively,  12J  cents  and  16  cents,  and  the  dis- 
tances 152  and  149  miles,  while  from  Memphis  via  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  to  the  same  points,  respectively, 
218  and  230  miles  distant,  the  rate  is  13  cents,  out  of  which  the  Iron 
Mountain  pays  IJ  cents  per  100  pounds  bridge  toll  at  Memphis. 
Complainant  seeks  to  have  established  rates  from  Shreveport  that  will 
yield  defendants  the  same  revenue  per  ton-mile  as  is  received  by  the 
Iron  Mountain  for  its  haul  from  Memphis.    On  this  basis  the 
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rate  from  Shreveport  would  be  8J  cents.  When  the  complaint  was 
filed  the  rates  were  as  alleged.  By  tariff  effective  February  20, 1911, 
the  rate  to  Crossett  was  reduced  to  13  cents.  At  the  hearing  de- 
fendants admitted  that  Hamburg  and  Crossett  should  take  the  same 
rates  and  expressed  their  willingness  to  publish  the  12^-cent  rate  to 
both  points.  This  proposed  adjustment  was  not  satisfactory  to  com- 
plainant, which  contended  for  the  same  per-ton-mile  rate  as  applied 
from  Memphis.  The  following  table  shows  the  rates  now  effective 
and  those  proposed : 


ShreTeport  to  Crossett . . 

Do 

Do 

Shreveport  to  Hamburg 
Mempnia  to  Hamburg  . . 
Memphis  to  Crossett  — 


Miles. 

Rate. 

OetUs. 

149 

16 

149 

18 

149 

12* 

152 

m 

218 

18 

280 

13 

£ffectiYe. 


UnUl  Feb.  20, 1911 
After  Feb.  20, 19U 
Proposed 

iiay  2^1910  !!!!"*. 
....do 


Revenue 

per  ton 

per  mile. 


CenU. 
2.148 
1.740 
1.677 
1.644 
1.192 
1.180 


Complainant  gives  no  consideration  to  the  fact  that  the  revenue 
per  ton-mile  ordinarily  decreases  as  distance  increases  and  that  a  per- 
ton-mile  revenue  reasonable  for  a  haul  of  250  miles  might  be  too  low 
for  a  150-mile  haul.  Nor  has  the  Commission  ever  inclined  to  the 
view  that  mileage  is  the  only  factor  to  be  considered  in  rate  adjust- 
ment. The  fertilizer  rates  from  Shreveport  to  Arkansas  points  have 
previously  received  our  consideration,  and  in  Virgiiua-OaroUna 
Chemical  Co.  v.  St.  L.  S.  W.  By.  Co.,  16  I.  C.  C.  Rep.,  49,  we  said : 

Fertilizer  is  a  low-grade  traffic,  subject  to  no  great  risk  in  transit  and 
requiring  no  special  service  for  its  transportation  in  the  sense  that  ''  special 
service"  is  generally  understood.  Its  free  movement  and  use  is  an  auxiliary 
tending  to  produce  and  furnish  a  larger  volume  of  traffic  and  thus  promote  the 
prosperity  of  carriers  and  their  patrons,  so  that  considering  both  commercial 
and  transportation  conditions  it  is  entitled  to  comparatively  low  rates. 

Reasonable  rates  were  then  prescribed,  among  others  the  following: 


Sbreveport,  La.,  to— 


Thornton.  Ark. 
Fordyce,  Ark.. 
EingBUnd,  Ark 
Bison,  Ark 


MUes. 


138.9 
144.5 
162.1 
1Q2.1 


Former 
rate. 


Rate 
pre- 
scribed. 


OerUi. 
U 
11 
11 
12 


Cents. 
9 
9 
9i 
10 


Reve- 
nue per 
ton  per 

mile. 


OerUt. 
1.80 
1.24 
1.25 
1.28 


In  that  case,  however,  the  entire  haul  was  performed  by  one  car- 
rier, the  St.  Louis  Southwestern,  while  in  the  present  case  there  is 
a  two-line  haul,  the  portion  from  Monroe  to  Hamburg  and  Crossett 
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being  over  the  Arkansas,  Louisiana  &  Gulf,  a  comparatively  new 
line.  In  VirginiorCaroUna  Chemical  Co.  v.  St,  Z.,  /.  M.  cfe  S.  Ry.  Co.^ 
18  I.  C.  C.  Rep.,  1 ;  Same  v.  St  L.  dk  S.  F.  R.  R.  Co.,  18  I.  C.  C.  Eep., 
5 ;  and  Same  v.  (7.,  R.  I.  dk  P.  Ry.  Co.,  18  I.  C.  C.  Rep.,  31,  we  estab- 
lished the  following  rates  on  fertilizer,  minimum  carload  weight 
30,000  pounds,  from  Memphis  to  Arkansas  points,  applicable  in  some 
instances  over  only  one  line,  and  in  others  over  more  than  one  line: 


Distance  (miles). 

Rate. 

100  and  over  76 

CenU. 
9 
10 
11 
12 
13 

160  and  over  100 

200  and  over  160 « 

250  and  over  200 

800  and  over  260 

Under  all  the  circumstances  we  are  of  opinion  and  find  that  de- 
fendants' present  rates  on  fertilizer  from  Shreveport,  La.,  to  Ham- 
burg and  to  Crossett,  Ark.,  are  unreasonable  and  excessive  to  the 
extent  that  they  exceed  11  cents,  minimum  30,000  pounds,  to  both 
points.  Defendants  will  be  required  to  maintain  for  the  future  a 
rate  not  in  excess  of  11  cents  per  100  pounds,  minimum  carload 

weight  80,000  pounds,  and  it  will  be  so  ordered. 
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•       No.  3701. 
WILLIAM  E.  MOORE 

V. 

NEW  YORK  &  LONG  BRANCH  RAILROAD  COMPANY. 


Submitted  January  20,  1911.    Decided  April  4,  IVll. 


A.  carrier's  tariff  providing  for  adjustment  of  charges  for  commutation  tickets 
lost  by  the  owner  thereof  provided,  among  other  conditions,  that  refund 
would  be  made  only  when  the  lost  ticket  had  been  found  and  returned 
to  the  proper  officer  of  the  issuing  company:  Held,  That  this  condition 
is  unduly  discriminatory  and  therefore  unlawful.    Reparation  awarded. 

S,  H.  McLwughUn  for  complainant. 
No  appearance  for  defendant. 

Report  of  the  Commission. 

By  THE  Commission  : 

C(MnpIainant  is  a  resident  of  Philadelphia,  Pa.  His  petition  herein, 
filed  December  12,  1910,  puts  in  issue  the  lawfulness  of  defendant's 
regulation  governing  return  of  purchase  price  of  commutation  tickets 
which  have  been  lost  by  the  owner. 

Complainant  purchased  from  defendant  on  August  1,  1910,  a  50- 
trip  season  ticket.  Book  No.  414,  between  North  Asbury  Park,  N.  J., 
and  New  York  City,  limited  for  use  to  October  31,  1910,  and  paid 
therefor  $32.20.  The  ticket  was  used  for  one  trip  from  North 
Asbury  Park  to  New  York,  then  lost  and  never  recovered.  On 
August  2  complainant  purchased  another  50-trip  ticket  good 
between  the  same  points.  Defendant  was  notified  of  the  loss  and 
orders  were  issued  directing  conductors  to  refuse  to  honor  any  of  the 
coupons  from  said  ticket,  and  there  is  no  evidence  that  they  were 
ever  presented  by  anyone  for  passage.  Demand  for  refund  was 
made  by  complainant  on  the  defendant  at  the  expiration  of  the  time 
limit  of  the  ticket  and  apparently  proof  of  ownership  and  identity 
was  satisfactory  since  an  offer  of  repayment  was  made  by  defendant, 
provided  an  order  of  the  Commission  to  that  effect  could  be  obtained. 

Defendant  has  on  file  with  the  Commission  a  tariff,  I.  C.  C.  No.  8, 
in  force  since  January  25, 1908,  governing  adjustment  of  charges  for 
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commutation  or  season  tickets,  which  provides,  among  many  other 
c<mditions,  that  refmid  will  be  made  ^'  only  when  the  lost  ticket  is 
found  and  returned  to  the  proper  officer  of  the  issuing  company.** 
The  form  of  the  ticket  is  such  that  defendant  can  readily  protect 
itself  against  fraudulent  use  thereof.  The  purchaser's  name  appears 
on  the  inside  cover  of  the  book  and  on  the  coupon  which  is  sur- 
rendered for  the  first  trip.  Upon  each  of  the  coupons  is  stamped 
the  number  of  the  book.  Therefore,  ev^i  if  conductors  should  accept 
coupons  from  a  person  other  than  the  purchaser,  that  fact  can  be 
ascertained  at  expiration  of  the  time  limit  by  defendant's  accounting 
department  Complainant  appears  to  have  complied  with  all  the 
conditions  except  that  relating  to  recovery  of  the  lost  ticket. 

Without  at  this  time  attempting  to  determine  the  many  questions 
which  are  pending  respecting  the  extent  of  our  jurisdiction  over 
conmiutation  fares,  or  to  say  what  conditions  may  properly  be  en- 
forced in  connection  with  the  sale  of  tickets  at  reduced  rates,  it 
seems  obvious  that  carriers  may  not  lawfully  attach  to  the  use  of 
commutation  tickets  conditions  which  unduly  discriminate  between 
the  individual  purchasers  thereof.  There  are  many  cases  in  which 
recovery  of  a  lost  ticket  is  impossible ;  and  in  view  of  the  fact  that 
the  carrier  is  protected  against  fraudulent  use  thereof  by  the  form 
of  the  ticket,  as  well  as  the  conditions  relating  to  refund  thereon, 
we  see  no  sound  reason  for  the  rule  here  in  question.  It  is  our  con- 
clusion that  it  results  in  undue  discrimination  against  complainant 
and  others  similarly  situated  and  that  defendant  should  be  ordered 
to  cease  and  desist  from  enforcing  it  In  the  present  instance  we 
find  that  complainant  is  entitled  to  refund  in  an  amount  equal  to 
the  difference  between  the  price  paid  for  the  commutation  ticket 
and  the  one-way  fare  from  North  Asbury  Park  to  New  York,  or 
$81.35,  with  interest  from  October  31, 1910. 

An  order  will  be  entered  accordingly. 
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No.  3489. 
CRESCENT  COAL  &  MINING  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


SuhmiUed  March  7,  1911.    Decided  AprU  S,  1911. 


1.  Following  Munroe  d  Sons.  v.  M.  C.  B.  R,  Co.,  17  I.  C.  C.  Rep.,  27,  and  Tioga 

Coal  Co.  v.  O.,  R.  I.  d  P.  Ry.  Co.,  18  I.  G.  G.  Rep.,  414 ;  Held,  That  shipper 
or  consignee  may  not  be  required  to  pay  demurrage  charges  unless  the 
carrier's  tariff  provides  for  same  in  clear  and  specific  form  and  manner. 

2.  Following  Coomes  d  Mcaraw  v.  C,  M.  d  8t.  P.  Ry.  Co.,  13  I.  C.  C.  Rep.,  192; 

New  York  Hay  Exchange  Asso.  v.  P.  i?.  R.,  14  I.  C.  C.  Rep.,  178,  and  other 
cases  to  the  same  effect;  Held,  That  demurrage  may  not  be  assessed 
except  for  or  because  of  failure  on  part  of  shipper  or  consignee  to  comply 
with  his  obligationB. 

3.  Tariffs  of  carrier  performing  the  road  haul  name  rates  to  Ghicago,  which 

include  delivery  on  tracks  of  other  carriers  in  the  Ghicago  switching 
district,  and  provide  that  shipper  or  consignee  shall  have  24  hours  free 
time  after  arrival  within  which,  without  further  charge,  to  reconsign  to 
such  deliveries  on  tracks  of  other  carriers.  A  carrier  that  is  party  to 
the  tariffs  containing  the  reciprocal  switching  arrangements  declines  to 
accept  cars  for  such  deliveries  except  at  its  conv^ilenca  Gonsignee  gives 
reconsignment  to  the  carrying  road  within  the  time  provided  in  its  tariff. 
The  delivering  road  delays  acceptance  of  such  shipments  and  the  carry- 
ing road  thereupon  assesses  demurrage  against  the  consignee ;  Held,  That 
the  consignee,  having  given  his  reconsignment  order  and  requested  deliv- 
ery of  shipmoit,  is  powerless  to  do  anything  except  await  the  action  of 
the  carriers.  If  defendants*  tariffs  provide  something  that  it  is  im- 
possible fbr  them  to  perform,  something  that  they  may  not  be  reasonably 
required  to  perform,  their  recourse  is  not  in  the  assessment  against  the 
shippers  or  consignees  of  additional  charges  growing  out  of  causes  in  the 
creation  of  which  neither  shipper  nor  consignee  has  any  part  and  over 
which  neither  of  them  has  any  control.    Reparation  awarded. 

M.  F.  Gallagher  for  complainant. 

Charles  D.  Clark  and  James  M.  SJieean  for  Baltimore  &  Ohio  Rail- 
road Company. 

WiUiam  EUis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. 
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Report  of  the  Combcission. 

Clark,  Conmdaaioner: 

Complainant  is  a  corporation  engaged  in  the  sale  of  coal,  with  its 
principal  office  in  Chicago,  111.  It  alleges  that  the  rules  and  prac- 
tices of  the  Baltimore  &  Ohio  Railroad  Company,  under  which  cer- 
tain demurrage  charges  were  assessed  against  it,  are  unreasonable 
and  discriminatory,  and  it  prays  for  reparation. 

The  complaint  refers  only  to  the  demurrage  charges  on  five  car- 
loads of  coal,  but  it  is  admitted  that  the  purpose  is  to  test  the  valid- 
ity of  the  rules  and  practices  complained  of,  which  have  affected,  and 
are  affecting,  large  numbers  of  shipments;  in  fact,  there  is  filed  in 
the  record  a  stipulation  of  the  parties,  which  contains  the  following : 

If  it  is  flnaUy  determined  by  the  Interstate  Oommerce  Oommiseion,  or  upon 
any  appeal  taken  by  either  party  from  the  order  of  the  Interstate  Commerce 
Ck>mmission  to  the  courts,  that  said  demurrage  cliarges  hereinbefore  mentioned 
were  not  legally  assessed  and  collected,  then  the  said  Baltimore  &  Ohio  Railroad 
Ck>mpany  will  refund  all  demurrage  charges  heretofore  collected  under  Uke  facts 
and  circumstances. 

ITie  tariffs  of  the  Baltimore  &  Ohio  Railroad  provide  a  stated  free 
time  after  arrival  of  cars  at  Chicago  within  which  they  may  be  re- 
consigned  to  points  beyond  or  for  delivery  upon  the  tracks  of  other 
railroads  within  the  Chicago  switching  district.  Coal  billed  flat  to 
Chicago  is  held  in  a  storage  yard  several  miles  from  the  city  await- 
ing disposition  or  reconsignment  orders  that  are  given  by  consignees 
after  they  receive  notices  of  the  arrival  of  such  cars. 

Defendants  are  parties  to  the  so-called  reciprocal  switching  ar- 
rangement in  the  Chicago  switching  district,  which  has  been  in 
force  for  a  long  time  and  under  which  the  roads  switch  for  each 
other  incoming  and  outgoing  carload  freight  under  established 
switching  charges,  which  charges  are  usually  absorbed  in  whole  or  in 
part  by  the  carrier  that  gets  the  line  haul. 

For  many  years  the  railroads  centering  at  Chicago  have  permitted 
the  shipment  of  coal  to  Chicago,  and  the  reconsignment  of  same  after 
arrival  without  additional  charge.  This  practice  is  of  great  service 
and  value  to  the  dealers  in  and  the  users  of  coal  within  the  Chicago 
switching  district.  It  permits  economical,  proper,  and  equitable  dis- 
tribution of  different  kinds  and  sizes  of  coal  as  they  are  needed  by 
users  thereof,  and  a  distribution  of  the  available  supply,  which  would 
not  be  possible  under  specific  billing  of  shipments  of  particular  kinds 
and  sizes  to  specified  consignees  unless  such  shipments  were  moved  by 
the  carriers  without  delay  and  in  the  order  in  which  they  were  re- 
ceived for  shipment.  The  arrangement  is  also  doubtless  advanta- 
geous in  many  ways  to  carriers.  It  permits  the  carrier  that  hauls  coal 
from  mines  located  upon  its  lines  to  reach  deliveries  to  industries 
that  are  located  upon  the  tracks  of  other  carriers,  and  it  permits  the 

20 1,  a  0.  Bap. 


CBBSOBNT  COAL  A  MINING  CO.  V.  B.  &  O.  B.  B.  CO.  561 

carrier  that  does  not  haul  coal  from  mines  on  its  lines  to  induce  and 
retain  the  location  upon  its  tracks  of  industries  that  must  have  coal. 

Defendant  Chicago,  Milwaukee  &  St.  Paul  Railway  brings  little 
or  no  coal  to  Chicago  over  its  lines.  Numerous  coal  dealers,  includ- 
ing complainant,  have  coal  yards  located  upon  its  tracks  at  which 
they  can  secure  delivery  of  coal  only  under  the  aforementioned  recip- 
rocal switching  arrangement. 

On  account  of  somewhat  limited  facilities  and  congestion  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  on  February  22,  1907,  estab- 
lished its  so-called  regulating  embargo,  of  which  its  agent  at  Chicago 
sent  the  following  notice  by  wire  to  the  freight  agent  at  Chicago  of 
the  Baltimore  &  Ohio  Railroad : 

On  and  after  7  a.  m.  February  28  this  company  will  not  accept  any  cars  of 
bard  or  soft  coal  for  delivery  within  the  switching  limits  of  Chicago  terminal 
district  except  on  receipt  of  specific  notice  given  by  this  office. 

On  August  5, 1907,  the  agent  of  the  Baltimore  &  Ohio  wrote  com- 
plainant advising  it  of  this  action  having  been  taken  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  on  February  23,  and  requesting  that 
his  communication  be  considered  as  notice  that  l^e  Baltimore  &  Ohio 
would  not  accept  reconsigning  orders  for  points  on  the  Chicago,  Mil- 
waukee &  St.  Paul  unless  order  was  accompanied  by  written  notice 
given  by  the  last-named  carrier  that  the  car  or  cars  would  be  accepted 
by  it.  He  requested  that  such  notice  of  acceptance  accompany  aU 
orders  for  such  deliveries. 

The  coal  in  question  moved  from  points  outside  the  state  of  Blinoia 
Upon  arrival  of  same  at  its  storage  yard  outside  of  Chicago  the 
agent  of  the  Baltimore  &  Ohio  sent  written  notices  of  arrival  to  com- 
plainant, who  thereupon  directed  delivery  on  the  tracks  of  the  Chi- 
cago, Milwaukee  &  St.  Paul.  The  Baltimore  &  Ohio  did  not  have 
written  notice  of  the  readiness  of  the  Chicago,  Milwaukee  &  St.  Paul 
to  accept  such  shipments,  and  it  returned  the  reconsigning  orders 
with  advice  that  they  could  not  be  accepted  and  a  request  that  differ- 
ent disposition  be  made.  Complainant  returned  the  instructions  to 
the  Baltimore  &  Ohio,  and  in  due  time  notices  of  the  readiness  of 
the  Chicago,  Milwaukee  &  St  Paul  to  accept  the  cars  was  received. 
Thereupon,  and  without  further  instructions  from  or  action  by  c6m- 
plainant,  and  without  the  execution  of  any  bill  of  lading  or  other 
contract  for  carriage  or  shipment,  the  Baltimore  &  Ohio  switched 
the  cars  to  the  Belt  line,  which,  in  turn,  delivered  them  to  the  Chi- 
cago, Milwaukee  &  St.  Paul,  and  that  defendant  delivered  them  at 
the  coal  yard.  Althou^  the  reconsigning  orders  were  given  within 
the  free  time  provided  in  the  tariffs  of  the  Baltimore  &  Ohio  for 
reconsignment,  that  time  was  exceeded  between  the  date  of  arrival 
and  the  date  upon  which  the  Chicago,  Milwaukee  &  St.  Paul  advised 
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its  acceptance,  and  the  Baltimore  &  Ohio  charged  complainant 
demurrage. 

About  90  per  cent  of  complainant's  coal  is  shipped  to  Chicago 
"billed  flat,"  with  the  expectation  of  distributing  it  after  arrival 
under  the  reconsigning  privilege. 

The  Baltimore  &  Ohio  offers  tran^ortation  rates  on  coal  from 
points  on  its  lines  to  Chicago,  in  connection  with  which  its  tariff 
accords  the  privilege  of  reconsignment  after  arrival,  24  hours  free 
time  being  allowed  therefor,  and  provides  that  the  switching  charges 
of  other  roads  in  the  Chicago  switching  district  will  be  absorbed  out 
of  the  rate  to  the  extent  of  $4  per  car.  If  such  car  is  reconsigned 
to  a  point  on  another  road  outside  of  the  Chicago  switdiing  district, 
and  if,  for  any  cause,  connecting  roads  do  not  or  will  not  receive  it, 
no  demurrage  is  assessed  against  it.  If  within  the  period  of  free 
time  allowed  therefor  the  car  is  reconsigned  to  a  point  on  the  Chi- 
cago, Milwaukee  &  St.  Paul  line  within  the  Chicago  switching  dis- 
trict and  that  road  does  not  or  will  not  receive  it  promptly,  demurrage 
is  assessed  against  the  car. 

Cars  switched  from  the  Baltimore  &  Ohio  for  deliveries  on  the 
Chicago,  Milwaukee  &  St.  Paul  tracks  within  the  Chicago  switching 
district  pass  over  and  are  handled  by  an  intermediate  belt  line,  and 
if  the  Baltimore  &  Ohio  delivers  to  the  Belt  line  a  car  for  delivery 
on  the  Chicago,  Milwaukee  &  St.  Paul  tracks  which  the  Chicago, 
Milwaukee  &  St  Paul  has  not  released  and  will  not  then  receive  under 
its  embargo,  the  Belt  line  will  bring  it  back  to  the  Baltimore  &  Ohio, 
and  the  Baltimore  &  Ohio  must  pay  the  Belt  line's  charges  thereon 
in  both  directions. 

Formerly  the  rules  governing  demurrage  and  storage  in  the  Chi- 
cago switching  district  were  published  by  the  manager  of  the  Chicago 
Demurrage  Bureau,  but  after  it  became  necessary  to  file  such  rules 
as  tariffs  the  individual  carriers  published  and  filed  their  own  de- 
murrage and  storage  rules  which  are  substantially  uniform  for  the 
several  carriers.  The  manager  of  the  Chicago  Demurrage  Bureau 
reproduces  these  rules,  giving  notice  that  they  have  been  adopted  by 
each  of  the  carriers  named;  that  if  any  individual  road  establishes 
other  or  different  rules  notice  will  be  given  to  the  bureau  at  once ;  and 
that  the  manager  of  the  bureau  as  agent  of  the  individual  members  is 
authorized  to  define  the  rules  so  that  they  may  be  enforced  without 
discrimination.  The  manager  of  this  bureau  issues  circulars  to  the 
carriers  and  their  agents  relative  to  these  rules,  which  circulars  are 
not  given  public  distribution.  Such  a  circular.  No.  11,  effective 
February  27, 1907,  gave  instructions  for  the  assessment  of  demurrage 
by  the  holding  line  on  cars  when  they  were  refused  by  the  delivering 
line  because  the  consignee  was  unable  to  receive  or  to  uidoad  same, 
and  provided  that  such  demurrage  must  not  be  charged  in  the  ab* 
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senoe  of  evidence  that  consignee  was  not  prepared  to  receive  the  car. 
This  circular  also  instructed  that  when  cars  were  billed  flat  to  Chi- 
cago care  must  be  exercised  to  not  accept  switching  orders  for  de- 
livery to  connections  that  would  not  receive  the  same.  It  directed 
that  if  mail  orders  were  received  for  switching  embargoed  cars  to 
connections,  such  orders  should  be  returned  at  once  to  the  senders 
with  notice  that  same  could  not  be  executed  on  account  of  embargo 
and  that  demurrage  would  be  charged  for  time  in  excess  of  free  time 
allowed  under  the  rules. 

Circular  No.  23,  of  March  26,  1910,  contained  new  and  additional 
instructions  that  if  embargo  prevented  the  execution  of  reconsign- 
ment  order  on  file  on  arrival  of  car,  such  order  must  be  returned 
immediately  to  the  party  giving  same  with  advice  that  it  could  not 
be  executed,  and  that  if  disposition  which  would  move  the  ear  were 
not  received  within  24  hours  from  first  7  a.  m.  after  arrival  of  car, 
demurrage  would  be  charged. 

The  manager  of  the  Chicago  Demurrage  Bureau  testified  that  if  a 
car  is  consigned  from  point  of  origin  to  a  designated  point  on  the 
line  of  another  carrier  in  the  Chicago  switching  district,  demurrage 
would  not  be  assessed  upon  it  even  though  it  were  embargoed.  He 
testified  as  follows: 

Q.  If  the  cars  are  billed  flat  to  Chicago  and  reconsigned,  demurrage  will  be 
charged  unless  the  road  to  which  reconsigned  accepts  them? 

A.  We  do  not  call  them  reconsigned  until  we  get  an  order  which  will  move 
the  car.    That  is  where  the  difference  of  opinion  is. 

Q.  Are  yon   familiar  with   the  individual   tariffs  of  these  roads  on   this' 
question? 

A.  Yes,  sir. 

Q.  Do  they  contain  this  provision  that  we  have  here  that  "if  disposition 
which  will  move  cars  is  not  received  within  24  hours  demurrage  will  be 
charged?" 

A.  If  you  will  let  me  have  the  rules  which  you  had  there  I  can  tell  you.. 
Free  time  allowed.    Twenty-four  hours,  one  day.  free  time  will  be  allowed  when 
cars  are  held  for  reconsignment  or  switching  order.    The  tariffs  all  have  that 
provision  in  them. 

Q.  I  understand  that  provision.  This  says  ''when  held  for  reoonsignmoit" 
The  shipper  says  "  I  have  given  my  reconsignment  order ;  it  is  not  held  for 
me;  it  is  not  held  for  my  reconsignment;  I  have  given  it"  But  your  circular 
here  says  that  if  a  disposition  which  will  move  the  car  is  not  received  demur- 
rage will  be  charged.  If  that  is  the  interpretation  of  it,  why  should  it  not  be 
in  here?    If  that  is  what  this  reconsignment  means,  why  doesn't  it  say  so? 

A.  I  never  had  any  instructions  to  put  that  in  the  tariff.  l%at  is  an  in- 
terpretation of  the  rule  which  I  was  authorized  to  publish. 

It  is  in  evidence  that  the  Baltimore  &  Ohio  has  assessed  demurrage 

up<m  cars  for  which  it  had  reconsigning  orders  to  points  on  Chicago, 

Milwaukee  &  St.  Paul  tracks  when  the  yard  to  which  such  cars  were 

c<Mi8igned  had  no  cars  on  its  tracks  and  was  able  and  ready  to  unload 

them  immediately  upon  delivery.    It  appears  also  that  until  some- 
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what  recently  the  question  of  the  ability  and  readiness  of  the  re- 
ceiver or  consignee  to  accept  and  unload  a  car  had  no  influence  upon 
the  question  of  its  release  under  the  embargo.  There  is  no  allegation, 
however,  that  the  Chicago,  Milwaukee  &  St  Paul  practiced  or  in- 
dulged in  favoritism  as  between  shippers,  or  that  it  used  its  embargo 
in  a  discriminatory  way. 

The  freight  agent  of  the  Baltimore  &  Ohio  at  Chicago  testified  as 
follows : 

Q.  Suppose  the  North  Western  was  to  notify  you  of  an  embargo  against  ship- 
ments for  a  particular  consignee  on  Its  lines;  that  is,  that  consignee  was  un- 
able to  receive  the  freight  Would  you  th^i  charge  demurrage  or  would 
you  not? 

A.  I  would  proceed,  under  that  circular  (Chicago  Demurrage  Bureau  cir- 
cular), to  charge  demurrage  after  I  had  complied  with  the  circular  instructions. 

Q.  If  the  embargo  were  because  of  the  Chicago  &  North  Western's  generaUy 
congested  condition  and  inability  to  handle  the  stuff,  would  you  charge 
demurrage? 

A.  If  I  knew  it  was  the  railroad's  disability,  I  would  not  charge  demurrage 

Complainant  avers  that  its  common-carrier  obligations  require 
the  Chicago,  Milwaukee  &  St  Paul  to  accept  and  deliver  these  cars, 
and  that  the  common-carrier  obligations  of  these  defendants  require 
them  to  interchange  this  traffic  and  to  deliver  it  to  consignees  with- 
out demurrage,  except  such  as  may  accrue  through  failure  of  con- 
signee to  release  the  car  within  the  free  time  after  it  has  been  de- 
livered to  him  for  unloading. 

The  Baltimore  &  Ohio  argues  that  it  has  performed  its  common- 
carrier  obligation  and  has  tendered  delivery  on  its  tracks  and  that 
the  reconsigning  privilege  and  absorption  of  switching  charges  in 
connection  therewith  are  simply  privileges  which  it  extends  to  ship- 
pers or  consignees.  It  says  that  it  has  no  control  over  the  Chicago, 
Milwaukee  &  St.  Paid,  can  not  force  it  to  accept  the  cars,  and  there- 
fore is  entitled  to  assess  demurrage  against  the  shipments  until  such 
time  as  consignee  furnishes  a  reconsignment  that  will  move  the  car. 

The  Chicago,  Milwaukee  &  St  Paul  says  that  the  provision  of 
the  act  requiring  carriers  to  afford  reasonable  facilities  for  the  inter- 
change of  traffic  with  other  lines  applies  to  interchange  of  business 
moving  in  transportation  service  and  that  it  does  not  apply  to  the 
shipments  here  in  question  because  the  same  statute  provides  that  a 
carrier  shall  not  be  required  to  give  the  use  of  its  terminal  facilities 
to  another  carrier.  It  contends  that  the  delivery  involved  in  this 
case  involves  the  use  of  its  terminals  by  another  carrier  and  that  it 
is  not  performance  by  it  of  a  transportation  service  for  the  public. 
It  urges  that  it  is  under  a  superior  and  binding  legal  obligation  to 
deliver  the  freight  which  it  has  received  for  transportation  on  its 
own  lines,  and  that  this  obligation  must  be  fully  discharged  before 
voluntary  arrangements  for  delivery  of  freight  transported  by  other 
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carriers  are  made.  It  argues  that  in  the  present  state  of  the  tariffs 
neither  the  shipper  nor  the  consignee  can  compel  it  to  take  this 
freight  for  delivery  except  when  tendered  to  it  at  a  regular  station 
established  for  the  receipt  of  freight,  and  at  the  regular  transporta- 
tion charge  provided  by  its  tariffs. 

As  has  been  seen,  the  Chicago,  Milwaukee  &  St.  Paul  is  a  party 
to  the  reciprocal  switching  arrangement.  It  provides  in  its  tariffs 
for  the  acceptance  of  cars  for  switching  delivery  on  its  tracks,  and 
such  tariffs  are  just  as  binding  upon  it  as  any  other  tariffs,  and  so 
long  at  least  as  those  tariffs  are  in  force  we  think  it  must  accept  such 
shipments  for  delivery  to  the  extent  of  its  reasonable  capacity  so  to 
do.  Whether  or  not  it  could  be  compelled  to  establish  and  maintain 
such  tariffs  we  are  not  here  called  upon  to  decide. 

It  appears  that  under  the  embargo  the  Chicago,  Milwaukee  &  St. 
Paul  has  delivered  to  the  consignees  located  upon  its  tracks  within 
the  Chicago  switching  district  as  much  coal  as  it  could  or  would 
have  delivered  if  the  regulating  embargo  had  not  been  in  effect. 

In  November,  1910,  the  Chicago,  Milwaukee  &  St.  Paul  was  making 
changes  in  its  Chicago  yards  and  for  a  period  of  about  10  days  it 
refused  to  grant  releases  for  any  of  the  embargoed  coal.  The  prac- 
tices have  been  modified  so  that  at  present  the  arrangement  provides 
for  the  acceptance  by  the  Chicago,  Milwaukee  &  St.  Paul  each  day 
from  connecting  lines  of  cars  equal  to  the  total  unloading  capacity  of 
all  of  the  consignees  of  coal  located  upon  its  terminals,  and  the  keep- 
ing on  its  terminals  of  two  full  days'  supply  for  such  consignees. 
Under  this  arrangement  sufficient  cars  are  released  to  keep  the  said 
supply  constantly  moving  to  and  into  its  terminals  and  it  appears 
that  it  now  effects  deliveries  that  are  substantially  satisfactory  to 
those  consignees. 

The  Chicago,  Milwaukee  &  St.  Paul  shows  that  most  of  the 
receivers  of  coal  located  upon  its  lines  within  the  Chicago  switching 
district  are  located  upon  an  island  known  as  Goose  Island,  which  is 
in  a  busy  part  of  the  city  where  its  delivering  facilities  are  limited 
by  physical  conditions  and  by  municipal  regulations  which  have  so 
far  rendered  it  impossible  to  increase  the  track  facilities  on  the 
island.  It  states  that  it  established  a  regulating  embargo  as  the 
only  means  of  preventing  hopeless  congestion  of  its  terminals  through 
delivery  to  it  by  connections  of  large  numbers  of  cars  which,  because 
of  the  conditions  referred  to,  could  not  possibly  be  delivered  to  the 
consignees,  thus  causing  a  general  congestion  throughout  all  of  its 
terminals  which  seriously  interfered  with  the  performance  of  its 
duty  to  the  public  and  to  shippers  and  consignees  served  by  it  in  the 
capacity  of  a  common  carrier  and  not  as  a  purely  switching  or  de- 
livery line.  It  appears  that  increased  yard  facilities  and  rearrange- 
ment of  tracks  have  rendered  it  possible  for  this  defendant  to  handle 
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more  coal  than  it  was  able  to  handle  in  the  recent  past,  and  that  in 
another  year  it  will  be  able  to  handle  still  more.  It  has  expended 
about  $800,000  on  its  terminal  facilities  within  the'  last  year. 

The  following  appeared  in  the  testimony  of  the  assistant  general 
superintendent  of  the  Chicago,  Milwaukee  &  St.  Paul : 

Q.  Now,  you  say  tbat  If  this  embargo  was  lifted  that  the  tender  of  150  cars 
per  day  to  your  road  for  switching  would  cause  a  congestion  of  your  terminals? 

A.  No,  sir ;  I  do  not  say  that.  If  it  were  delivered  regularly,  150  cars  a  day, 
it  would  not  It  could  be  handled,  but  our  experience  shows  it  is  not  delivered 
regularly.  One  day  we  might  get  25  or  40  cars,  and  another  day  we  might  get 
350  cars.    It  has  come  to  us  in  that  way. 

Q.  That  Is  largely  the  fault  of  the  coal-cartying  roads,  isn't  it,  getting  the  coal 
over  to  you? 

A.  I  should  say  entirely. 

The  question  here  is  the  reasonableness. and  lawfulness  of  the 
demurrage  charges  assessed  by  the  Baltimore  &  Ohio.  The  question 
of  the  lawful  right  of  the  Chicago,  Milwaukee  &  St.  Paul  to  main- 
tain a  regulating  embargo  has  not  been  tried  and  is  not  decided. 

Complainant  urges  that  inasmuch  as  the  Baltimore  &  Ohio  has 
established  tariff  rates  for  transportation  of  coal  to  Chicago,  includ- 
ing the  right  of  reconsignment  within  a  specified  time  after  arrivalj 
and  including  switching  to  connections  for  delivery  on  tracks  of 
other  carriers  within  the  Chicago  switching  district  and  the  absorp- 
tion of  switching  charges  of  such  other  carriers  within  a  stated 
limit,  and  inasmuch  as  defendants  are  parties  to  the  reciprocal 
switching  arrangement  in  the  Chicago  switching  district,  that  if 
complainant  pays  the  tariff  charges  and  furnishes  reconsignment 
order  within  the  free  time  allowed,  it  has  not  only  preformed  its 
duty  but  has  done  all  it  possibly  can  do,  and  that  it  is  unlawful  and 
unjust  to  charge  it  demurrage  because  the  carriers  are  unable  or  un- 
willing to  perform  the  service  contemplated  by  their  tariffs. 

The  Baltimore  &  Ohio  contends  that  its  tariff  rate  is  for  carriage 
of  the  shipment  to  Chicago,  that  the  reconsignment  privilege  is 
merely  a  privilege  which  it  extends  to  the  shipper,  as  is  also  its  serv- 
ice of  switching  to  connections  for  delivery  on  the  tracks  of  other 
railroads  and  its  absorption  of  the  switching  charges.  It  argues 
that  when  complainant  gives  reconsigning  order  for  delivery  on 
tracks  of  some  other  carrier  such  connecting  carrier  thereby  becomes 
the  agent  of  complainant  and  not  the  agent  of  this  defendant,  and 
therefore  it  is  complainant's  duty  to  make  arrangements  with  other 
carriers  under  which  complainant's  reconsigning  order  can  be  exe- 
cuted within  the  time  provided,  or  to  pay  demurrage  for  all  delays 
beyond  that  time. 

The  Chicago,  Milwaukee  &  St.  Paul  insists  that  its  service  is  not 
performed  for  or  at  the  instance  of  either  the  shipper  or  consignee, 
that  the  consignee  directs  the  carrying  road  where  to  deliver  the  car, 
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and  that  it  is  moved  only  upon  order  of  the  carrying  road.  It  argues 
that  if  after  delivery  to  it  by  the  carrying  road  the  shipper  or  the 
consignee  desired  to  change  the  destination  or  consignee  of  the  car 
such  order  would  have  to  be  given  to  the  carrying  road,  and  the 
only  direction  which  it,  as  the  delivering  line,  could  properly  recog- 
nize concerning  the  movement  must  come  from  the  carrying  road.  It 
contends  therefore  that  the  service  performed  by  it  is  for  the  carry- 
ing road  and  not  for  the  shipper  or  consignee,  and  that  payment  for 
its  services  is  made  by  the  carrying  road  and  not  by  the  shipper  or 
consignee.  It  argues  that  the  carrying  road  having  failed  to  provide 
terminal  facilities  necessary  to  the  transaction  of  all  of  its  business 
uses  as  its  facilities  the  terminals  of  other  carriers,  and  that  such 
other  carriers  are  the  agents  of  tlie  Baltimore  &  Ohio  and  not  of  the 
shippers  or  consignees  of  shipments  so  handled. 

When  asked  to  designate  the  tariff  authority  for  assessment  of 
demurrage  under  the  circumstances  recited  the  Baltimore  &  Ohio 
referred  to  certain  tariff  rules  fixing  the  rate  per  day  for  demurrage 
and  free  time  periods,  but  the  only  rule  referred  to  that  could  be  de- 
pended upon  as  justification  for  assessment  of  the  demurrage  here  in 
question  was  that  reading  as  follows: 

Cars  hdd  for  consignors  or  consignees  for  loading,  unloading,  forwarding 
directions,  or  for  any  oth^  purpose,  are  subject  to  the  following  car  service 
rales. 

Obviously,  the  words  "  or  for  any  other  purpose  "  apply  only  to 
cars  held  by  consignors  or  consignees.  They  can  not  mean  that 
demurrage  can  be  assessed  against  a  shipper  or  consignee  unless  cars 
are  held  by  him  for  some  purpose  of  his  own.  These  words  limit  the 
charge  to  cases  in  which  cars  are  held  awaiting  action  by  the  con- 
signee or  shipper,  such  as  loading  or  unloading,  the  giving  of  for- 
warding or  delivery  directions,  the  payment  of  freight,  etc.  They 
can  have  no  reference  to  a  case  where  a  car  is  held  awaiting  its 
acceptance  by  a  connecting  or  switching  line  when  it  is  detained 
through  no  fault  or  desire  of  consignee  or  shipper. 

The  Baltimore  &  Ohio  argues  that  if  complainant  does  not  give  a 
reconsigning  order  under  which  some  other  carrier  will  accept  the 
car,  the  car  is  held  by  it  for  complainant,  and  therefore  is  subject  to 
donurrage.  Complainant  replies  that  it  has  complied  with  all  of  the 
tariff  requirements,  has  given  reconsignment,  has  no  control  of  the 
operations  of  connecting  carriers  and  is  not  responsible  therefor,  and 
demurrage  can  not  therefore  be  lawfully  assessed  against  it 

It  appears  that  in  some  instances  after  complainant  has  been 
advised  that  notice  of  acceptance  of  certain  cars  consigned  to  Chicago, 
Milwaukee  &  St.  Paul  delivery  had  not  been  received,  different  dis- 
position was  directed  and  the  cars  were  sent  to  other  destinations, 
but  apparently  they  were  simply  incidents  in  complainant's  business 
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under  which,  on  account  of  orders  or  arrivals,  some  other  disposition 
was  satisfactory  to  it. 

It  has  been  seen  that  there  is  no  contract  between  the  consignee  or 
shipper  and  the  belt  line  or  the  delivering  road.  The  movement 
from  the  Baltimore  &  Ohio  tracks  to  the  Chicago,  Milwaukee  &  St. 
Paul  tracks  is  provided  for  in  defendants'  tariffs  and  is  paid  for  by 
the  Baltimore  &  Ohio  out  of  the  charges  paid  to  it  by  the  shipper  or 
consignee.  If  a  bill  of  lading  were  executed  would  it  be  held  that 
demurrage  could  be  charged  against  the  shipper  or  consignee  after 
the  execution  of  bill  of  lading  and  pending  the  acceptance  of  the  car 
by  a  connecting  line?  These  shipments  are  made  from  points  of 
origin  on  the  Baltimore  &  Ohio,  subject  to  its  tariff  charges  and 
entitled  to  the  privileges  offered  in  connection  therewith.  The  con- 
signee having  given  the  reconsigning  order  within  the  free  time 
allowed  has  done  all  that  lies  in  his  power  to  secure  the  transporta- 
tion of  the  car  to  the  destination  covered  by  the  defendants'  tariffs. 
How  can  it  be  held  liable  for  demurrage  caused  by  refusal  or  neglect 
of  defendants  to  perform  the  service  which  their  tariffs  bind  them  to 
perform? 

Obviously,  if  the  deliveries  at  the  yards  on  the  Chicago,  Milwaukee 
&  St.  Paul  tradsis  were  not  provided  for  in,  and  were  not  accom- 
plished under,  the  provisions  of  the  tariffs,  the  service  of*  the  Balti- 
more &  Ohio  would  be  of  no  value  to  these  shippers,  and  few  if  any 
of  their  shipments  would  come  from  points  on  its  lines.  What  they 
want  is  delivery  at  their  yards  on  the  Chicago,  Milwaukee  &  St.  Paul 
tracks,  and  that  is  what  the  Baltimore  &  Ohio,  through  its  own 
tariffs  and  through  reciprocal  arrangements  with  other  carriers,  in- 
cluding the  Chicago,  Milmaukee  &  St.  Paul,  undertakes  to  provide. 

It  is  alleged  that  the  fact  that  the  Chicago,  Milwaukee  &  St. 
Paul's  embargo  is  the  only  one  of  its  kind  in  Chicago,  and  tliat  cars 
which  are  delayed  in  delivery  on  account  thereof  are  charged  demur- 
rage by  the  Baltimore  &  Ohio,  subjects  complainant  and  others 
located  upon  the  Chicago,  Milwaukee  &  St.  Paul  tracks  to  unjust 
discrimination.  A  car  of  coal  billed  from  a  point  of  origin  on  the 
Baltimore  &  Ohio  directly  to  a  consignee  and  destination  on  the 
Chcago,  Milwaukee  &  St.  Paul  tracks  in  the  Chicago  switching  dis- 
trict would  be  subject  to  the  Chicago,  Milwaukee  &  St.  Paul  regu- 
lating embargo,  but  no  demurrage  would  be  charged  against  it  by 
the  Baltimore  &  Ohio.  The  freight  and  delivery  charges  on  that 
car  would  be  exactly  the  same  if  it  had  been  billed  flat  to  Chicago 
and  then  reconsigned  to  the  same  destinaticHi  on  the  Chicago,  Mil- 
waukee &  St.  Paul  track,  but  when  so  reconsigned  the  Baltimore  & 
Ohio  would  assess  demurrage  on  it  if  it  were  detained  by  the  em- 
bargo beyond  the  free  time  allowed  for  reconsignment. 
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It  has  been  uniformly  held  by  this  Commission  that  a  shipper  or 
ccmsignee  may  not  be  required  to  pay  a  demurrage  charge  unless  the 
carriers'  tariffs  provide  for  same  in  clear  and  specific  form  and  man- 
ner. Munroe  <&  Sons  v.  M.  0.  R.  R.  Go.^  17  I.  C.  C.  Rep.,  27 ;  Tioga 
Coal  Co.  V.  C,  R.  I.  cfe  P.  Ry.  Co.,  18  I.  C.  C.  Rep.,  414. 

It  has  been  held,  and  it  is  simple  and  obvious  equity,  that  demur- 
rage may  not  be  assessed  except  for  or  because  of  failure  on  part  of 
shipper  or  consignee  to  comply  with  his  obligations.  Coomes  cfe  Mc- 
Graw  V.  (7.,  M.  dk  St.  P.  Ry.  Co.^  13  I.  C.  C.  Rep.,  192 ;  New  York 
Hay  Exchange  Asso.  v.  P.  R.  R.  Co.,  14  I.  C.  C.  Rep.,  178;  Porter 
V.  St.  L.  cfe  S.  F.  R.  R.  Co.j  15  I.  C.  C.  Rep.,  1 ;  American  Creosoting 
Works  V.  /.  C.  R.  R.  Co.,  15  I.  C.  C.  Rep.,  160 ;  Rossie  Iron  Ore  Co. 
V.  N.  T.  C.  dk  H.  R.  R.  R.  Co.^  17 1.  C.  C.  Rep.,  392. 

It  has  also  been  held  that  where  a  switching  service  is  yet  to  be 
performed  delivery  has  not  been  effected.  McNeill  v.  S.  Ry.  Co.,  202 
U.  S.,  543,  citing  Rhodes  v.  Iowa,  170  U.  S.,  412 ;  Z.  cfe  A^.  R.  R.  Co.  v. 
Stock  Yards  Co.,  212  U.  S.,  143 ;  Union  Stock  Yards  Co.  v.  U.  S., 
164  Fed.  Rep.,  404. 

It  is  said  that  the  right  of  reconsignment  is  a  mere  privilege  and 
not  an  obligation  under  the  contract,  and  that  it  is  a  privilege  that 
may  or  may  not  be  exercised  by  consignee  at  his  option;  that  the 
undertaking  of  the  Baltimore  &  Ohio  under  its  original  contract  is 
merely  that  if  the  consignee  exercises  the  right  of  reconsignment  no 
charge  will  be  made  for  the  delivery  of  the  car  to  a  connecting  car- 
rier selected  by  the  consignee,  and  that  it  is  able  and  willing  to  un- 
dertake further  contract  desired  by  the  consignee.  As  has  been  seen, 
however,  there  is  no  further  contract.  The  Baltimore  &  Ohio  by  its 
tariff  agrees  without  further  charge  to  transfer  the  car  to  a  connect- 
ing carrier  selected  by  the  consignee,  and  it  agrees  to  pay  the  charges 
of  such  connecting  carrier  within  a  stated  limit.  It  is  argued  that 
no  warranty  is  given  by  the  Baltimore  &  Ohio  that  every  reconsign- 
ment which  shipper  or  consignee  might  elect  to  make  could  always 
be  performed  and  that  if,  for  any  reason,  the  route  sielected  by  con- 
signee could  not  be  used,  then  the  consignee  has  ordered  a  reccm- 
signment  that  is  either  impracticable  or  impossible,  and  upon  being 
advised  of  same  and  making  no  further  disposition  of  his  shipment, 
be  could  be  required  to  pay  demurrage  charges.  This  leads  us  to 
inquire:  If,  under  an  open  reconsignment  privilege  stated  in  car- 
rier's tariff,  shipper  makes  reconsignment  and,  on  account  of  obstruc- 
tions to  its  tracks  or  other  disabilities  of  its  own,  the  carrier  is  un- 
able to  execute  that  reconsignment,  would  it  be  held  that  the  shipment 
was  subject  to  demurrage?  Of  course  tibe  reconsignments  must  be 
confined  to  points  that  are  covered  by  and  provided  for  in  the  car- 
rier's tariff. 

It  is  suggested  that  consignees  having  undertaken  to  make  arrange- 
ments for  acceptance  of  their  shipments  by  the  Chicago,  Milwaukee  &  | 
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St  Paul  have  thereby  made  that  company  their  agent,  and  that  even 
if  the  Baltimore  &  Ohio  was  of  opinion  that  the  conduct  of  the 
Chicago,  Milwaukee  &  St.  Paul  was  not  justified,  the  Baltimore  & 
Ohio  still  could  do  nothing  except  await  the  pleasure  of  the  Chicago, 
Milwaukee  &  St.  Paul.  The  same  thing  is  true  as  to  the  shipper  or 
consignee.  He  gives  his  reconsiguing  order,  requests  delivery  of  his 
car,  and  is  powerless  to  do  anything  except  await  the  action  of  the 
defendants.  If  defendants'  tariflfs  provide  something  that  it  is  im- 
possible for  them  to  perform,  something  that  they  may  not  reasonably 
be  required  to  perform,  certainly  their  recourse  is  not  in  the  assess- 
ment of  additional  charges  against  the  shippers  or  consignees  growing 
out  of  causes  in  the  creation  of  which  neither  shipper  nor  consignee 
has  any  part  and  over  which  neither  of  them  has  any  control. 

The  Baltimore  &  Ohio  suggests  that  to  forbid  demurrage  charges 
upon  the  cars  in  question  would  afford  opportunity  to  the  carrier  and 
switching  lines  for  giving  undue  and  unlawful  preference  to  some 
coal  shippers  over  others,  and  would  give  to  coal  shippers  an  unlawful 
opportunity  to  gain  unfair  advantage  over  their  competitors,  because 
a  consignee,  knowing  that  unless  some  disposition  were  made  of  his 
shipments  demurrage  would  accrue  thereon,  could  reconsign  them  in 
large  numbers  to  destinations  on  the  Chicago,  Milwaukee  &  St  Paul 
tracks  and  thus  relieve  them  from  demurrage  charges,  and  later,  and 
before  they  were  accepted  by  the  Chicago,  Milwaukee  &  St.  Paul, 
change  the  disposition  and  send  them  to  other  points  free  of  demur- 
rage. The  answer  to  this  is  that  the  carrier  can  control  that  situation 
by  limiting  the  nmnber  of  free  reconsignments  permitted  on  any  car. 
Then  if  consignee  reconsigned  his  shipment  to  delivery  on  Chicago, 
Milwaukee  &  St  Paul  tracks  it  would  have  to  go  there  and  be  deliv- 
ered and  he  would  have  to  dispose  of  it  as  best  he  could. 

Upon  consideration  of  the  whole  record  we  are  of  the  opinion  that 
the  demurrage  charges  here  complained  of  were  assessed  by  the  Balti- 
more &  Ohio  without  proper  provision  therefor  in  its  tariffs.  Tariff 
authority  for  such  charges  would,  we  think,  be  unreasonable  and 
imjust  unless  confined  to  instances  in  which  cars  are  held  by  request 
or  neglect  of  shipper  or  consignee. 

The  original  claim  for  reparation  was  in  the  sum  of  $50,  but  it  was 
later  agreed  that  the  amount  was  $41.  An  order  will  be  entered 
directing  defendant  Baltimore  &  Ohio  Railroad  Company  to  pay 
complainant  reparation  in  the  sum  of  $41,  with  interest  from  July  15, 
1909,  and  requiring  it  to  cease  and  desist  from  the  practice  of  assess- 
ing demurrage  upon  complainant's  shipments  of  coal  which  have  been 
reconsigned  in  accordance  with  the  terms  and  within  the  time  limit 
provided  in  this  defendant's  tariffs,  and  which  are  held  because  of 
neglect  or  refusal  of  connecting  or  delivering  carrier  to  receive  same. 
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No.  3282. 
ARIZONA  RAILWAY  COMMISSION 

V. 

WELLS  FARGO  &  COMPANY. 


Submitted  March  17,  1911.    Decided  April  10,  1911, 


Defendant's  rates  for  the  transportation  of  horses,  in  carloads,  of  $500  between  Bl 
Paso,  Tex.,  and  Phoenix,  Ariz.;  $400  between  Phoenix,  Ariz.,  and  Los  Angeles, 
Gal. ;  and  |575  between  Phoenix,  Ariz.,  and  San  Francisco,  Gal.,  found  unreason- 
able to  the  extent  that  they  exceed,  respectively,  $300,  $320,  and  $470,  which 
rates  are  prescribed  for  the  future. 

George  J.  Stoneman  for  complaiDant. 

Charles  W,  Stockton  and  Harry  S.  Marx  for  defendant. 

Report  of  the  Commission. 

By  the  Commission: 

In  a  petition  filed  on  behalf  of  the  Arizona  Territorial  Fair  Com- 
mission complainant  alleges  that  defendant's  rates  for  carriage  of 
horses  in  carloads  between  El  Paso,  Tex.,  and  Phoenix,  Ariz.; 
between  Phoenix  and  ^ Los  Angeles,  Cal.;  and  between  Phoenix  and 
San  Francisco,  Cal.,  are  unreasonable  and  unduly  discriminatory. 
The  rates  in  controversy  with  the  distances  between  the  points  named 
are  as  follows: 

Between—  Distance.     '^^P®' 

car. 


El  Paso  and  Phoenix 433  $600 

Phoenix  and  Lo«  Angeles 461  400 

Phoenix  and  San  Francisco 920  576 

Phoenix  is  on  the  Arizona  Eastern  Railroad  and  the  Santa  Fe,  Phoenix 
&  Prescott  Railway,  35  miles  north  of  Maricopa,  Ariz.,  a  point  on  the 
main  line  of  the  Southern  Pacific  Company,  and  193  miles  south  of 
Ash  Fork,  Ariz.,  a  main-line  point  on  the  Atchison,  Topeka  &  Santa 
Fe  Railway. 

The  rates  on  horses  are  based  upon  merchandise  rates  at  a  minimum 
carload  weight  of  10,000  pounds.     The  rate  from  El  Paso  to  Phoenix 
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was  established  when  the  merchandise  rate  was  $5.50  per  100  pounds. 
In  Maricopa  County  Omnmercial  Chtb  v.  Wdls  tan^go  &  Co,^  16  I.  C.  C. 
Bep.,  182,  the  merchandise  rate  between  El  Paso  and  Phoenix  was 
reduced  to  $3.75  per  100  pounds,  but  defendant  did  not  reduce  its 
rates  on  horses  to  correspond  with  the  change  in  the  merchandise 
rates.  The  merchandise  rates  from  Phoenix  to  Los  Angeles  and  Sao 
Francisco  are  $4  and  $5.75,  respectively,  and  the  rates  on  horses 
between  those  points  are  made  by  application  of  the  minimum  weight 
of  10,000  pounds  to  the  merchandise  rates. 

Complainant's  case  rests  mainly  on  seven  exhibits  comparing  the 
rates  in  controversy  with  other  express  rates  on  horses  and  containing 
certain  statistical  data  in  relation  to  the  defendant's  financial  condition. 
One  of  the  exhibits  shows  the  following  rates  on  horses: 


Between— 


Kansas  City,  Mo.,  and  Dallas,  Tex 

St.  Louis,  Mo.,  and  Oklahoma  City,  Okla 

Kansas  City,  Mo.,  and  Denver,  Colo 

El  Paso,  Tex.,  and  Los  Angela,  Cal 

El  Paso,  Tex.,  and  San  Franciscp,  Cal.. . 


Distance. 

Express 
rate. 

MileB. 

517 

IE250 

693 

275 

640 

800 

814 

426 

1,283 

600 

Rate  per 
car-mile. 


10.484 
.464 
.469 
.521 
.380 


Car-mile  earnings  between  El  Paso,  Tex.,  and  Phoenix,  Ariz.,  are 
$1,156;  between  Phoenix  and  Los  Angeles  $0,887,  and  between 
Phoenix  and  San  Francisco  $0,625.  In  Texas  the  express  rates  per 
car  for  400  miles  are  $205,  with  car-mile  earnings  of  $0,513;  for 
500  miles  $230,  with  car-mile  earnings  of  $0.46;  and  for  900  miles 
$345,  with  car-mile  earnings  of  $0,383.  Defendant  asserts  that  the 
rates  from  Kansas  City  and  St.  Louis  to  western  points  are  not  a  fair 
comparison,  because  they  have  been  made  to  meet  rates  for  the  trans- 
portation of  horses  by  railroad  over  lines  other  than  that  on  which 
defendant  operates.  The  rates  within  the  state  of  Texas  have  been 
fixed  by  state  authority,  and  although  it  appears  that  they  have  not 
been  tested  in  the  courts,  defendant  claims  that  they  do  not  aflford 
fair  compensation  for  the  sei*vice  performed. 

The  merchandise  rate  from  El  Paso  to  Los  Angeles  is  $6  and  the 
carload  rate  on  horses  $425.  It  will  therefore  be  seen  that  while  a  car 
of  horses  can  be  shipped  from  El  Paso  direct  to  Los  Angeles  for  $425, 
if  the  car  is  shipped  to  Phoenix,  which  is  only  35  miles  oflf  the  direct 
line  of  the  Southern  Pacific,  and  reshipped  from  that  point  to  Los 
Angeles,  the  total  charges  from  El  Paso  to  Los  Angeles  will  be  $900. 
Defendant  urges  that  the  necessary  switching  at  Maricopa  involves 
greater  risk  than  the  direct  transportation  from  El  Paso  to  Los  Angeles 
and  San  Francisco;  that  the  two  movements  from  El  Paso  to  Phoenix 

20I.ac.Bei>. 


ARIZONA  RAILWAY  OOMMISSIOIf  V.  WELLS   FARGO  A  00.      573 

and  thenoe  to  Los  Angeles  are  complete  in  and  of  themselves,  and  nec- 
essarily more  expensive  and  should  properly  bear  a  higher  charge  than 
the  direct  movement  from  El  Paso  to  Los  Angeles. 

Assuming  that  the  rate  of  $425  per  car  from  El  Paso  to  Los  Angeles 
is  just  and  reasonable,  complainant  asks  the  establishment  of  rates 
between  El  Paso  and  Phoenix  and  between  Phoenix  and  Los  Angeles 
and  San  Francisco  upon  the  same  car-mile  basis  plus  a  reasonable 
charge  for  the  movement  between  Maricopa  and  Phoenix.  As  defend- 
ant's rate  on  carload  shipments  of  horses  moving  to  Phoenix  from 
points  in  Texas  is  on  the  average  $25  more  than  the  rate  to  Maricopa 
it  is  contended  that  the  differential  above  Maricopa  should  not  exceed 
$25  per  car.  In  view  of  these  facts,  and  of  the  fact  that  the  El  Paso- 
San  Francisco  rate  is  $75  more  than  the  El  Paso-Los  Angeles  rate, 
complainant  contends  that  the  rate  between  El  Paso  and  Phoenix 
should  not  exceed  $233;  between  Phoenix  arid  Los  Angeles,  $242;  and 
between  Phoenix  and  San  Francisco,  $317.  Inasmuch  as  the  horses 
are  stopped  at  Phoenix  for  exhibition  purposes,  and  reshipped  immedi- 
ately after  the  close  of  the  fair,  complainant  asserts  that  the  movement 
to  and  from  Phoenix  amounts,  in  substance,  to  a  through  movement 
with  a  stop-over  at  Phoenix,  and  that  the  additional  charge  between 
Maricopa  and  Phoenix  would  be  ample  compensation  to  defendant  for 
the  extra  service  performed. 

Inasmuch  as  horses  are  moved  in  special  equipment  in  passenger 
trains,  it  is  pertinent  to  refer  to  the  passenger  fare  between  the  points 
in  controversy.  The  first  class  fare  from  El  Paso  to  Phoenix  is  $17.40; 
Phoenix  to  Los  Angeles  $17.30;  Phoenix  to  San  Francisco  $29.30;  El 
Paso  to  Los  Angeles  $30;  and  El  Paso  to  San  Francisco  $40.  The 
special  car  fares  for  18  adult  passengers  would  be  El  Paso  to  Phoenix 
^13.20;  Phoenix  to  Los  Angeles  $311.40;  Phoenix  to  San  Francisco 
$627.40;  El  Paso  to  Los  Angeles  $540;  and  El  Paso  to  San  Francisco 
$720.  On  the  other  hand,  in  considering  a  comparison  of  the  rates  on 
horses  with  the  merchandise  rates  it  will  be  noted  that  in  order  to 
obtain  the  revenue  which  would  accrue  from  10,000  pounds  of  mer- 
chandise the  express  company  performs  a  package-collection  service 
at  the  point  of  origin  and  a  package-delivery  service  at  the  point  of 
destination,  whereas  no  such  expensive  service  is  involved  in  the 
transportation  of  a  carload  of  horses.  The  express  company  under- 
takes to  limit  its  liability  to  $75  per  horse.  The  classification  provides 
for  graduated  charges  above  those  here  given  when  the  value  exceeds 
$76  per  horse. 

Defendant  states  in  its  brief  that  a  contract  between  the  express 
company  and  the  Southern  Pacific  Company  provides  that  on  ship- 
ments of  horses  over  the  line  of  the  latter  company  80  per  cent  of  the 
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Investigation  and  Suspension  Docket  No.  14. 

IN  THE  MATTER  OF  AN  INVESTIGATION  CONCERN. 
ING  THE  PROPRIETY  OF  PROPOSED  SCHEDULES  OF 
RATES  ON  LUMBER  FILED  BY  THE  VICKSBURG, 
SHREVEPORT  &  PACIFIC  RAILWAY  COMPANY. 


Sultmitted  March  IS,  1911.    Decided  April  10,  1911. 


This  proceeding  was  an  investigation  concerning  the  propriety  of  proposed 
schedules  of  rates  known  as  Vicksburg,  Shreveport  &  Pacific  Bailway  Ck)m- 
pany  Tariff  No.  610-B,  I.  C.  C.  No.  2679 ;  the  operation  of  which  was  sus- 
pended until  July  5,  1911.  From  the  facts  developed;  Held,  That  no  ade- 
quate reasons  exist  for  the  further  suspension  of  said  tariff  and  that  an 
order  will  therefore  be  entered  to  vacate  and  set  aside  the  order  of  sus- 
pension. 

G.  F.  Thomas  for  the  ccmiplainants,  Arkansas  Southern  Manufac- 
turers Association. 

/.  E.  Jokamson  for  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. 

F.  ScJuiffenburg  for  Vicksburg,  Shreveport  &  Pacific  Railway 
Company. 

Refobt  of  the  Commission. 

Meteb,  Commissioner: 

On  September  16,  1910,  the  Commission  entered  upon  an  inves- 
tigation concerning  the  propriety  of  proposed  schedules  of  rates  on 
lumber  filed  by  the  Vicksburg,  Shreveport  &  Pacific  Railway  as  its 
tariflF  No.  610-8,  I.  C.  C.  No.  2679,  effective  September  19,  1910, 
which  will  be  designated  herein  as  the  suspended  tariff.  Pending 
this  investigation  the  Commissicm  suspended  the  operation  of  said 
tariff  until  July  5, 1911. 

A  complaint  against  the  suspended  tariff  was  filed  by  the  Arkansas 
Southern  Manufacturers  Association,  an  organization  composed  of 
10  lumber  firms,  with  mills  at  Junction  City,  Ark.,  Randolph,  lillie, 
Bemice,  Dubach,  Ruston,  Ansley,  Hodge,  and  Wyatt,  La.,  all  of 
which  are  points  on  the  line  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  between  El  Dorado,  Ark.,  and  Winnfield,  La.  The 
ccHnplaint  alleges  that  the  cancellation  by  the  suspended  tariff  of 
joint  rates  named  in  the  tariff  preceding  it  from  points  on  said  line 
via  Ruston,  La.,  and  the  Vicksburg,  Shreveport  &  Pacific  Railway 

aOLCaBeik. 


576  INTBB8TATB  OOMBiEBGE  COMMISSION  BEPOBTB. 

to  points  south  of,  on,  and  north  of  the  Ohio  River  has  the  effect  of 
increasing  the  rates  on  complainants'  shipments  to  said  territory 
from  one-half  to  5  cents  per  100  poimds.  This  preceding  tariff,  which 
remained  in  force  by  reason  of  our  order  of  suspension,  is  Vicksburg, 
Shreveport  &  Pacific  Tariff  No.  628-A,  I.  C.  C.  No.  1796,  and  will  be 
hereinafter  designated  the  present  tariff.  Specific  objection  is  made 
by  complainants  to  the  proposed  cancellation  of  the  joint  rates 
named  in  supplement  104  of  this  tariff.  These  rates  apply  on  lumber 
and  logs  except  hardwood  lumber,  such  as  walnut,  cherry,  cedar,  and 
mahogany.  We  understand  that  complainants  are  concerned  in  the 
yellow-pine  and  cypress  lumber  rates  and  not  in  the  hardwood- 
lumber  rates.  Consequently,  only  the  yellow-pine  and  cypress  lumber 
rates  will  be  discussed  in  this  report. 

The  line  of  the  Bock  Island  on  which  complainants'  mills  are 
located  was  formerly  the  Arkansas  Southern  Railroad,  which  ex- 
tended from  El  Dorado  soutib  to  Winnfield.  At  that  time  the  Rock 
Island  system  reached  Haskell,  Ark.,  a  point  100  miles  north  of  El 
Dorado.  Except  for  a  few  small  or  stub  railroads  extending  to 
the  timber,  the  rail  connections  of  the  Arkansas  Southern  were  the 
St  Louis,  Iron  Mountain  &  Southern  Railway  at  El  Dorado,  the 
Louisiana  &  Arkansas  Railway,  and  the  Louisiana  Railway  &  Navi- 
gation Company  at  Winnfield,  and  the  Vicksburg,  Shreveport  & 
Pacific  at  Ruston.  Joint  rates  on  lumber  from  Arkansas  Southern 
points  were  in  effect  over  these  roads.  In  1906  the  Rock  Island 
acquired  the  Arkansas  Southern  and  connected  it  with  its  system 
by  constructing  a  line  from  Haskell  to  El  Dorado.  This  afforded  a 
direct  outlet  over  the  Rock  Island  lines  for  the  lumber  originating 
along  the  line  of  the  Arkansas  Southern.  The  Rock  Island  then 
ordered  the  cancellation  of  all  joint  rates  over  these  connections  with 
the  Arkansas  Southern  except  certain  rates  via  Ruston  and  Winn- 
field to  Texas  points,  which  are  not  naturally  reached  through  the 
direct  line  of  the  Rock  Island.  This  order  was  complied  with  and 
the  cancellation  of  all  of  the  joint  rates  in  question  was  effected 
save  those  to  points  east  of  the  Mississippi  River  via  Ruston  and  the 
Vicksburg,  Shreveport  &  Pacific  which  are  named  in  the  present  t^ff. 
As  the  rule  of  the  Commission  prevented  the  publication  of  further 
supplements  to  this  tariff,  the  cancellation  of  these  rates  could  only 
be  had  by  reprinting  the  entire  tariff.  This  involved  considerable 
expense  and  delay,  and  the  new  issue,  which  is  the  su^)ended  tariff 
here  in  question,  was  not  filed  until  August  15, 1910. 

The  present  tariff  provides  rates  on  lumber  from  the  stations  named 
in  the  complaint  via  Ruston  to  Cairo,  HI.,  Louisville,  Ky.,  and  Cincin- 
nati, Ohio,  of  16,  21,  and  23  cents,  respectively.  The  rates  to  inter- 
mediate points  south  of  the  Ohio  River  are  adjusted  with  relation 
to  Cincinnati,  while  the  rates  to  points  north  of  the  Ohio  River  are 
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fixed  on  the  basis  of  the  sum  of  the  rates  to  and  from  Louisville  or 
Cincinnati,  but  not  higher  than  the  sum  of  the  rates  to  and  from 
Cairo. 

Following  the  acquisition  of  the  Arkansas  Southern  and  its  connec- 
tion with  the  Rock  Island  system,  rates  via  the  Rock  Island  from  former 
Arkansas  Southern  stations  were  established  as  follows:  To  Memphis, 
14  cents;  to  Cairo  and  Thebes,  16  cents.  The  through  rates  to  points 
east  of  the  Mississippi  are  made  on  the  sum  of  the  rates  applying  to 
and  from  these  river  crossings.  On  this  basis  the  through  rate  to 
Louisville  is  25  cents  and  to  Cincinnati  27  cents,  as  compared  with  21 
and  23  cents,  respectively,  via  Ruston  imder  the  present  tariff. 

The  proposed  cancellation  by  the  suspended  tariff  of  the  joint 
rates  via  Ruston  would  leave  in  effect  through  rates  or  bases  for 
rates,  from  the  Rock  Island  points  between  El  Dorado  and  Winn- 
field  via  the  Rock  Island  and  connections  at  the  Mississippi  River,  and 
it  is  this  situation  of  which  complaint  is  made.  The  Rock  Island 
contends  that  this  proposed  cancellation  is  entirely  proper  and  that 
the  basis  of  rates  established  following  the  extension  of  its  road  into 
the  territory  in  question  does  not  result  in  subjecting  the  complain- 
ants to  any  undue  discrimination  or  to  the  payment  of  imjust  or 
unreasonable  rates.  At  the  hearing  the  Rode  Island  representative 
stated  that  the  continuance  of  the  rates  and  routes  via  Ruston  pro- 
vided by  the  present  tariff  would  involve  the  entire  readjustment  of 
rates  to  the  Ohio  River  crossings  from  Rock  Island  stations  south  of 
Little  Rock,  Ark. 

The  rates  via  the  "Rock  Island  lines  to  the  Mississippi  River  cross- 
ings apply  not  only  from  the  former  Arkansas  Southern  points, 
which  will  be  hereinafter  referred  to  as  main-line  points,  but  also 
from  the  following  small  lines  diverging  therefrom :  The  Arkansas 
Southeastern  Railway  at  Randolph,  the  Bemice  &  Northwestern 
Railway  at  Bemice  and  Dubach,  and  the  North  Louisiana  &  Gulf 
Railway  at  Hodge.  The  rates  of  these  small  stub  lines  for  trans- 
porting the  lumber  or  logs  to  the  main-line  points  are  absorbed  in 
the  Rock  Island  rates.  On  the  contrary,  the  rates  via  Ruston  named 
in  the  present  tariff  do  not  apply  from  the  stub-line  points,  but  are 
applicable  only  from  the  main-line  points. 

The  evidence  is  that  at  least  70  per  cent  of  the  lumber  shipped  frcMn 
complainants'  mills  is  sawed  from  logs  that  originate  on  the  small 
roads  and  move  by  rail  from  outlying  stations  thereon  to  the  main- 
line points.  An  idea  of  the  cost  of  this  small-line  transportation  is 
given  from  the  following  written  statement  submitted  by  the  repre- 
sentative of  complainants: 

The  charges  on  the  Arkansas  Southeastern  RaUway  for  shipment  of  logs  to 
Randolph,  La.,  of  a  sufficient  weight  to  equal  a  shipment  of  40,000  pounds  of 
lumber  would  be  $32,  based  on  tariff  of  $2  per  1,000  feet  board  measure  on  logs. 
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This  charge  is  estimated  to  be  equivalent  to  8  cents  per  100  pounds, 
which  would  have  to  be  added  to  the  rate  from  Randolph  named  in 
the  present  tariff  in  order  to  arrive  at  the  real  cost  of  moving  tliis 
lumber  via  Ruston.  Thus  the  transportation  of  lumber  from  Arkan- 
sas Southeastern  points  via  Ruston  to  Louisville  and  to  Cincinnati 
would  cost  29  and  81  cents,  respectively,  as  compared  with  26  and  27 
cents  over  the  Rock  Island.  What  is  true  in  connection  with  the 
shipment  of  logs  originating  on  the  Arkansas  Southeastern  is  sub- 
stantially true  in  connection  with  shipments  originating  at  stations 
on  the  other  stub  lines  named.  Tariffs  filed  with  the  Commission 
name  rates  as  follows:  Over  the  Arkansas  Southeastern,  5  miles  ofr 
under,  4  cents;  10  miles  and  over  5,  4^  cents;  20  miles  and  over  10, 
5  cents,  etc.;  over  the  Bemice  &  Northwestern,  under  10  miles,  $1 
per  car;  15  miles  and  over  10,  $5  per  car;  25  miles  and  over  15,  $6 
per  car;  and  over  the  North  Louisiana  &  Gulf,  1  to  15  miles,  inclu- 
sive, 4  cents. 

The  result  of  this  existing  rate  adjustment  is  that  the  greater  por- 
tion of  the  lumber  traffic  involved  in  this  complaint  moves  over  the 
Rock  Island  and  not  via  Ruston.  Consequently  the  cancellation  of 
the  present  joint  rates  via  Ruston,  which  the  complainants  seek  to 
prevent,  could  not  possibly  have  a  detrimental  effect  on  this  large 
percentage  of  complainante'  business. 

The  traffic  of  4  of  the  10  complainants  originates  on  the  three 
small  roads  named.  Two  of  the  other  complainants  are  located  at 
Ruston,  a  main-line  point.  As  to  these  two  firms  there  can  be  no 
complaint,  because  that  point  is  also  reached  by  the  Vicksburg, 
Shreveport  &  Pacific,  and  the  Rock  Island  is  not  in  position  to  handle 
business  in  connection  with  the  Vicksburg,  Shreveport  &  Pacific  from 
Ruston.  The  Rock  Island  does  not  publish  rates  from  Ruston  in 
connection  with  the  Vicksburg,  Shreveport  &  Pacific.  One  of  the 
remaining  complainants,  the  Cornie  Stave  Company,  is  located  at 
Jimction  City,  and  the  Rock  Island  representative  stated  that  it  is 
not  engaged  in  shipping  yellow-pine  and  cypress  lumber.  The  three 
remaining  complainants  have  mills  on  the  East  &  West  Louisiana 
Railway,  the  Wyatt  &  Donovan  Railway,  and  an  unnamed  private 
railroad.  These  are  private  industrial  railroads  connecting  with  the 
main  line  at  Ansley,  Wyatt,  and  Lillie,  respectively,  but  they  file  no 
tariffs  with  the  Commission,  and  the  cost  of  transporting  logs  and 
lumber  over  them  is  not  absorbed  in  the  rates  via  either  the  Rock 
Island  or  the  Vicksburg,  Shreveport  &  Pacific  via  Rustcm.  Such 
rates  apply  only  from  the  junction  points.  The  volume  of  traffic 
originating  with  these  three  complainants  is  very  small  as  compared 
with  that  of  the  other  complainants,  and  it  may  be  fairly  assumed 
from  the  record  that  this  traffic  moves  via  Ruston.  Under  the  pres- 
ent rates  from, Ansley,  Wyatt,  and  Lillie,  which  were  originally 
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established  by  the  Arkansas  Southern  Railroad,  the  haul  of  the  Bock 
Island  is  the  distance  from  said  points  to  Buston,  of  10,  28,  and  41 
miles,  respectively,  while  its  haul  under  its  own  rates  northward  is 
the  distance  to  Memphis,  of  828,  346,  and  288  miles,  respectively. 

The  complainants  seem  to  particularly  object  to  tiie  cancellation  of 
the  rates  to  points  in  Tennessee,  Kentucky,  West  Virginia,  and  a  few 
points  in  Ohio.  With  respect  to  this  small  per  cent  of  complainants' 
business,  the  rates  in  the  present  tariff  to  a  number  of  these  points  are 
from  1  to  5  cents  lower  tiian  the  Bock  Island  rates.  But  it  is  a  fact 
that  a  large  majority  of  the  rates  via  Buston  shown  in  the  present 
tariff  are  not  lower  than  the  rates  via  the  Bock  Island  direct.  This  is 
notably  true  of  the  rates  to  the  great  consuming  territory  north  of 
the  Ohio  Biver.  Under  the  present  adjustment  the  lumber  mills 
take  advantage  of  the  lower  rates  via  Buston  and  the  Bock  Island 
loses  traffic  that  (Originates  on  its  own  line  and  is  deprived  of  the 
haul  over  a  reasonable  through  route  tmder  rates  that  it  contends  are 
reasonably  low,  as,  for  example,  the  rates  of  27  cents  to  Cincinnati 
and  25  cents  to  Louisville  from  Buston,  a  central  point  in  the  district 
where  complainants  are  located.  Between  these  points  the  distances 
are  813  and  699  miles,  respectively.  The  reasonableness  of  these 
Bock  Island  rates  is  not  attacked  in  this  complaint,  and  we  do  not 
here  pass  upon  them. 

It  is  apparently  true  that  if  all  the  lumber  to  destinations  both 
north  and  south  of  the  Ohio  Biver  moved  via  Buston,  the  cost 
would  be  greater  than  if  it  all  moved  northward  over  the  Bock 
Island  via  the  Mississippi  Biver  crossings,  and  it  can  not  be  dis- 
puted that  the  blanket  rates  of  the  Bock  Island  of  16  cents  to 
Thebes  and  Cairo  and  14  cents  to  Memphis,  applying  from  the  small 
lines  before  named,  as  well  as  the  main-line  points,  serve  to  accord 
complainants'  traffic  as  a  whole  much  more  advantageous  through 
rates  than  are  provided  by  the  present  tariff.  At  the  hearing  the 
representative  for  the  Bock  Island  testified  that  his  road  did  not  in- 
tend to  instruct  the  cancellation  of  rates  in  the  present  tariff  via  Bus- 
Um  to  points  in  Tennessee  and  Kentucky  other  than  the  Ohio  Biver 
crossings.  But  the  representative  of  the  Vicksburg,  Shreveport  & 
Pacific  objected  to  the  continuance  of  these  rates  unless  the  present 
rates  on  and  north  of  the  Ohio  Biver  are  also  continued. 

As  we  have  before  shown,  the  70  per  cent  or  more  of  complainants' 
traffic  that  originates  on  the  three  small  lines  that  are  parties  to  the 
Bock  Island  rates  moves  under  such  rates  because  they  absorb  the 
small-line  charge  and  are  therefore  cheaper  than  the  present  rates 
from  the  main-line  points  via  Buston,  which  do  not  absorb  the  small- 
line  charge.  While  the  cancellation  of  the  rates  via  Buston  will  not 
adversely  affect  this  traffic,  the  continuance  of  such  rates  results  in  a 
discrimination  against  such  of  the  traffic  as  moves  in  competition 
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with  that  portion  of  complainants'  traffic  which  does  not  originate 
on  the  aforesaid  small  lines;  for  example,  traffic  from  Ansley,  Wyatt, 
and  Lillie,  La.,  moves  on  the  present  rates  via  Huston  of  21  cents  to 
Louisville  and  28  cents  to  Cincinnati,  while  similar  traffic  from 
Randolph,  Bemice,  Dubach,  and  Hodge,  La.,  moves  on  the  Rock 
Island  rates  of  25  cents  to  Louisville  and  27  cents  to  Cincinnati. 

The  acquisition  of  the  Arkansas  Southern  Railroad  and  the  con- 
struction of  100  miles  of  track  to  connect  it  at  Haskell.  Ark.,  with 
the  Rock  Island  system,  afforded  complainants  a  new  and  valuable 
outlet  for  their  forest  products.  Direct  connection  with  the  great 
lumber  markets  was  had,  and  the  Rock  Island  established  through 
routes  thereto,  which  compare  favorably  with  the  present  through 
routes  via  Ruston.  Before  its  acquisition  by  the  Rock  Island,  the 
Arkansas  Southern,  a  lumber-carrying  road  of  small  mileage,  author- 
ized the  establishment  of  through  routes  and  joint  rates  with  its  c(m- 
nections  that,  if  they  had  been  maintained  by  the  Rock  Island,  would 
have  deprived  it  of  transportation  revenues  to  which  it  was  entitled 
by  reason  of  its  mileage  and  geographical  situation,  as  well  as  by 
virtue  of  its  investment.  We  can  not  find  from  the  facts  developed 
in  this  proceeding  that  the  Rock  Island  road  has  violated  the  act  to 
regulate  commerce  in  insisting  upon  the  cancellation  of  the  present 
rates  via  Ruston  and  the  Vicksburg,  Shreveport  &  Pacific.  It  is 
apparently  desirous  of  making  the  best  of  its  purchase.  It  has  a 
perfect  right  to  do  this,  consistent  with  the  interests  of  the  territory 
it  serves.  Looking  at  this  territory  as  a  whole,  in  the  light  of  the 
facts  produced  in  this  investigation,  it  appears  to  us  that  it  has  been 
benefited  rather  than  harmed.  The  advantages  of  the  new  arrange- 
ment were  freely  admitted,  and  we  do  not  think  that  its  disadvan- 
tages are  serious  enough  to  warrant  interference  by  this  Commission 
at  the  present  time.  Changes  involving  so  many  rates  and  localities 
can  rarely,  if  ever,  be  made  without  adversely  affecting  some  points 
or  interests.  It  is  our  opinion  that  no  adequate  reasons  exist  for  the 
further  suspension  of  the  schedules  in  question.  An  order  will  there- 
fore be  entered  to  vacate  and  set  aside  the  order  suspending  the 
operation  of  the  tariff  filed  by  the  Vicksburg,  Shreveport  &  Pacific 
as  its  No.  610-B,  L  C.  C.  No.  2679. 

Prior  to  the  order  of  suspension  the  Commission  received  protests 
that  the  suspended  tariff  omitted  from  the  ^^list  of  stations  from 
which  rates  apply"  all  but  one  station  on  the  main  line  and  all 
stations  on  the  Jena  branch  of  the  Louisiana  &  Arkansas  Railway, 
thus  canceling  the  joint  rates  from  these  points  carried  in  the  preced- 
ing or  present  tariff.  This  omission  is  alleged  by  large  shippers  of 
yellow-pine  lumber  from  the  affected  points  and  by  the  general 
freight  agent  of  the  Louisiana  &  Arkansas  Railway  Company  to 

have  been  the  result  of  a  clerical  error. 
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We  find  that  the  suspended  tariff  omits  52  stations  on  the  main 
line  and  the  Jena  branch  of  the  Louisiana  &  Arkansas  Railway 
that  are  carried  in  the  present  tariff,  and  includes  the  following 
points  on  the  Shreveport  branch  that  are  not  carried  in  the  present 
tariff:  Adner,  Goodwill,  Liberia,  McLityre,  Princeton,  and  Shreve- 
port. Both  tariffs  name  rates  from  Minden,  the  junction  point  of 
the  main  line  and  the  Shreveport  branch ;  from  Winnfield,  the  junc- 
tion point  of  the  main  line  and  the  Bock  Island,  the  Tremont  &  Gulf 
Railway,  and  the  Louisiana  Railway;  and  from  Coyle  and  Gleason, 
points  on  the  Dorcheat  Valley  Railroad,  an  industrial  road  extending 
from  Cotton  Valley  on  the  Louisiana  &  Arkansas  to  the  timber. 
We  understand  that  a  clerical  error  is  responsible  for  the  omission 
in  the  suspended  tariff  of  the  stations  in  question,  and,  under  the 
circumstances,  we  shall  expect  the  defendants  to  rectify  the  error 
and  remove  the  discrimination  apparently  resultinsr  therefrom. 
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No.  3496. 
OHIO  FACE  BRICK  MANUFACTURERS'  ASSOCIATION 

V. 

ADAMS  EXPRESS  COMPANY  ET  AL. 


SvXmiUed  December  27, 1920.    Decided  April  20,  2921. 


For  the  transportatioii  of  sample  brick  the  exprees  companies  assess  merchandise 
graduated  charges.  Due  to  the  peculiarly  favorable  characteristics  of  this  traffic 
from  a  transportation  standpoint,  the  charges  now  assessed  are  found  to  be  unjust 
and  unreasonable  in  so  far  as  they  exceed  merchandise  pound  rates,  with  a  mini- 
mum charge  of  35  cents. 

H.  H.  Henry  for  complainant. 

T.  B,  Harrison,  jr.,  for  Adams  Express  Company  and  American 
Express  Company. 

J.  D.  Ludhw  for  Wells  Fai^o  &  Company. 

O'Brien,  Boardman,  Piatt  <&  Littleton  for  United  States  Express 
Company. 

M.  0.  Thaaston  for  Pacific  Express  Company. 

Report  of  the  CoMBassioN. 

By  the  Commissiok: 

The  petitioner  in  this  case  is  a  volimtaiy  association  of  individuals, 
firms,  and  corporations  engaged  in  the  manufacture  of  face  building 
brick  in  the  states  of  Ohio  and  Pennsylvania;  and  in  the  course  of 
their  business  they  send  sample  brick  throughout  the  country, 
employing  in  this  service  the  express  companies.  The  complaint 
alleges  that  the  rates  charged  are  excessive,  tmreasonable,  and  unjust, 
and  that  complainants  are  subjected  to  undue  and  unreasonable 
prejudice  and  disadvantage. 

In  1896;  and  for  many  years  prior  thereto,  samples  of  brick  and 
terra  cotta  were  carried  at  merchandise  poimd  rates,  with  a  minimum 
charge  of  30  cents  per  package.  About  1897  the  minimum  chaige 
was  increased  to  35  cents,  the  rate  remaining  the  same.  In  1898  the 
graduated  charges  imder  base  rates,  ranging  from  40  cents  to  $6  per 
100  pounds,  were  materially  increased,  in  some  instances  40  per  cent. 
In  1903  the  charges  on  sample  brick  were  advanced  from  merchan- 
dise pound  rates  to  merchandise  graduated  charges.    A  shipment, 


OHIO  FAOB  BBIOK  HFB8.  AS80.  V.  ADAMS  EXPBESS  CO.         588 

weighing  12  pounds,  from  Columbus,  Ohio,  to  Chicago,  111.,  cost  35 
cents  on  May  24,  1902,  and  on  November  10,  1910,  a  shipment  of  the 
same  weight  between  the  same  points  cost  60  cents,  an  increase  of 
over  71  per  cent.  A  number  of  instances  similar  to  this  are  given 
in  the  record  as  illustrating  the  difference  in  the  charges  wrought 
by  the  change  in  the  classification.  It  is  sufficient  to  say  that  the 
increase  in  charges  resulting  therefrom  is  substantial. 

The  defense  of  the  present  rates  is  rested  largely  upon  the  value 
of  the  service  performed  by  the  express  companies;  that  is,  its  value 
to  the  manufactiu'ers.  Defendants  call  attention  to  the  fact  that  the 
principal  means  employed  by  certain  brick  manufacturers  in  adver- 
tising their  business  is  to  send  out  these  samples  and  that  the 
express  charges  are  insignificant  in  comparison  with  the  value  of  the 
service  in  this  respect.  It  is  shown  that  in  certain  cases  sample 
brick  are  sent  to  architects  and  builders  for  use  in  connection  with 
proposed  construction;  that  other  sample  brick  are  sent  on  orders  by 
telegraph  or  telephone,  to  expedite  the  closing  of  a  contract  or  to 
save  the  delay  and  expense  which  would  be  inciurred  in  sending  a 
traveling  salesman.  Defendants  further  assert  that  where  th^ir  rates 
are  lower  than  merchandise  rates  it  is  usually  because  the  express 
companies  get  shipments  in  heavy  weights  and  economize  in  wagon 
service. 

The  evidence  shows  that  the  brick  manufacturers  are  almost 
wholly  dependent  upon  the  express  companies  for  the  transportation 
of  their  samples.  They  can  not  ship  them  by  mail  because  even  one 
brick  exceeds  the  weight  limit;  neither  can  they  ship  by  freight 
because  in  most  instances  time  is  an  important  factor.  These  con- 
ditions are  such  that  the  express  companies  have  no  serious  com- 
petition for  this  business.  The  record  contains  a  number  of  exhibits 
showing  the  shipments  made  during  specified  periods  and  the  amounts 
paid  therefor  by  the  manufacturers.  These  exhibits  indicate  that 
the  business  which  the  express  companies  derive  from  the  trans- 
portation of  sample  brick  is  very  considerable  and  extends  over 
a  wide  range  of  territory.  For  instance  the  record  shows  that  one 
manufacturer  paid  to  the  express  companies  for  the  transportation  of 
sample  brick  approximately  $60  per  month;  another  manufacturer, 
$50  per  month;  and  another  averaged  over  $400  per  month.  It  is 
estimated  by  complainant  that  the  total  amount  paid  per  annum  to 
express  companies  for  the  transportation  of  [sample  brick  would 
amount  to  $180,000. 

The  average  shipment  contains  approximately  five  brick,  while 
the  weight  per  brick  is  5.6  pounds.  The  average  weight  of  all  ship- 
ments in  all  the  exhibits  filed  is  33  pounds,  while  the  average  revenue 
is  stated  to  be  88  cents  per  shipment. 
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The  express  classification  is  based  upon  merchandise  rates.  Hie 
8M*yice  rendered,  tlie  risk  involved,  the  space  occupied,  and  the  d^ree 
of  care  required  to  be  exercised  may  fairly  be  taken  as  the  bases  upon 
which  the  charges  should  be  determined. 

The  service  rendered  in  the  transportation  of  these  brick  is  similar 
to  that  given  to  the  ordinary  express  shipment.  There  are  no  pecul- 
iar featiu'es  attaching  which  make  the  cost  of  service  more  than  the 
average,  but  on  the  contrary  there  are  certain  characteristics  which 
make  the  transportation  of  sample  brick  a  desirable  business  for  the 
carriers.  A  shipment  of  sample  brick  weighs  much  more  in  propor- 
tion to  the  space  occupied  in  wagons  and  cars  than  the  average  ship- 
ment, and  only  the  ordinary  care  in  handling  is  required.  'No  risk 
is  borne  by  the  carriers  concerning  the  collection  of  charges,*  as  all 
shipments  are  prepaid.  Small  shipments  of  three  brick  or  less  are 
wrapped  in  corrugated  paper,  and  the  packages  may  be  piled  one 
upon  another  in  cars  or  wagons  without  risk  of  damage  to  themselves 
or  to  other  packages.  Larger  shipments  are  packed  in  wooden  boxes 
or  barrels,  thus  materially  increasing  the  weight  on  which  charges  must 
be  paid,'  as  the  boxes  or  barrels  must  be  of  a  heavy,  substantial 
nature. 

In  this  connection  it  is  asserted  by  defendants  that  the  value  of  the 
article  carried  is  separated  from  the  other  elements  governing  the  rates 
and  is  made  the  basis  of  a  second  schedule,  which  is  in  the  nature  of 
an  insurance  charge,  and  which  is  added  to  the  express  charge  on 
articles  exceeding  $50,  or  50  cents  per  pound,  in  value.  We  think, 
however,  that  it  is  fundamentally  true  that  the  charges  of  conunon 
carriers  generally  bear  some  relation  to  the  risk  involved  in  the 
handling  of  particular  traffic,  and  that  in  adjusting  the  charges  on 
the  express  matter  here  involved  the  favorable  characteristics  in 
this  respect  should  receive  consideration,  especially  when  it  appears 
that  no  value  is  claimed  for  the  article  in  question  and  defendants 
charge  the  same  rates  as  for  jewelry,  silks,  fancy  dry  goods,  and  other 
articles  of  much  greater  value  and  UabiUty  to  injury.  In  fact,  in  the 
official  express  classification  we  find  the  following  item: 

11.  Valuation  charges:  (a)  The  rates  governed  by  this  classification  are  based 
upon  a  value  of  not  exceeding  $50  on  each  shipment  of  100  pounds  or  less,  and  not 
exceeding  50  cents  per  pound,  actual  weight,  on  each  shipment  weighing  more  than 
100  pounds,  and  the  liability  of  the  express  company  is  limited  to  the  value  above 
stated  unless  a  greater  value  is  declared  at  time  of  shipment,  and  the  declared  value 
in  excess  of  the  value  above  specified  is  paid  for,  or  agreed  to  be  paid  for,  under  the 
schedule  of  charges  for  excess  value  in  paragraph  (c)  of  this  rule. 

A  further  point  is  made  on  behalf  of  the  express  companies  that 
sample  brick  should  not  take  the  lower  rate  because  nothing  but 
the  samples  move  by  express.    In  this  connection  it  may  be  pointed 
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out  that  grain  samples  and  hop  samples  are  given  special  rates,  and 
yet  neither  grain  nor  hops  move  by  express  in  any  considerable 
amount  except  as  samples.  Moreover,  it  may  be  added  that  what 
this  complainant  is  seeking  is  a  reasonable  rate  for  the  service  which 
it  requires,  and  the  question  of  what  other  traffic  may  or  may  not 
move  has  no  bearing  upon  the  determination  of  this  particular  issue. 

By  way  of  comparison  it  appears  that  wall  paper  samples  now 
take  the  same  rate  as  they  did  in  1896^  that  is,  merchandise  pound 
rates  with  a  minimum  charge  of  35  cents,  yet  they  are  not  so  desirable 
a  traffic  for  the  carriers  as  are  samples  of  brick.  Wall-paper  samples 
weigh  less  than  brick  samples  and  are  of  greater  bulk  in  proportion 
to  brick.  They  are  also  subject  to  damage  by  fire  and  water  as  well 
as  to  UabiUty  of  being  torn  in  handling.  While  it  may  be  true  that 
occasional  shipments  of  wall  paper,  other  than  samples,  move  by 
express,  it  is  manifestly  not  a  commodity  which  moves  in  that  man- 
ner to  any  considerable  extent. 

Investigations  which  the  Commission  has  made  indicate  that  the 
express  classification  has  been  revised  to  a  considerable  extent 
within  comparatively  recent  years,  and  of  148  changes  which  have 
been  coimted,  more  than  80  per  cent  of  them  are  uicreases.  These 
increases  appear  in  most  instances  to  result  from  no  particular 
scientific  readjustment  of  rates,  nor  do  they  appear  to  be  due  to  any 
ascertainable  basis  which  can  be  said  to  justify  them.  The  case 
under  consideration  seems  to  be  one  of  this  character.  For  many 
years  the  express  companies  carried  the  commodity  ui  question  under 
a  lower  classification  than  the  one  now  prevailing,  and  it  appears  that 
the  Great  Northern  Express  Company  and  the  Northern  Express 
Company  still  maintain  a  classification  which  carries  with  it  lower 
rates. 

Upon  the  whole  record  in  this  case  we  are  of  opinion  and  so  find 
that  the  charges  assessed  by  defendants  upon  sample  brick,  imder 
the  classification  which  applies  the  merchandise  graduated  charges 
thereto,  are  unjust  and  imreasonable  in  so  far  as  they  exceed  the 
charges  which  are  assessed  at  merchandise  pound  rates,  with  a  mini- 
mum charge  of  35  cents. 

An  order  will  be  entered  in  accordance  with  the  foregoing  con- 
clusions. 
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No.  3266. 
FURNACE  RUN  SAW  MILL  &  LUMBER  COMPANY 

V, 

BOSTON  &  MAINE  RAILROAD  ET  AL. 


ButmUted  September  26, 1911.    Decided  April  10, 1911. 


Def ^dantfl*  rate  on  spmce  lath  and  lumber  from  Boston  to  Toledo  not  found  to 
be  unjustly  discriminatory  or  unreasonable.    Complaint  dismissed. 

/.  e/.  Foley  for  complainant. 

Matthew  Hale  and  Charles  H.  Blatchford  for  defendants. 

Repobt  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  with  principal  offices  at  Pittsburg, 
Pa.  Its  complaint,  filed  May  2,  1910,  attacks  as  unreasonable  and 
unjustly  discriminatory  defendants'  rate  on  spruce  lath  and  lumber 
from  Boston,  Mass.,  to  Toledo,  Ohio.  The  specific  complaint  is 
against  the  domestic  class  rate  of  19  cents,  Boston  to  Toledo,  which  is 
also  applicable  when  the  lumber  originates  in  Canada  and  Newfound- 
land and  is  transported  by  steamship  to  Boston. 

This  rate  is  alleged  to  be  unjustly  discriminatory  when  compared 
with  the  14-cent  import  rate  on  mahogany  logs  from  and  to  the  same 
points.  Petitioner  makes  no  reference  to  the  17-cent  import  rate  on 
spruce  from  Boston  to  Toledo.  .  Apparently  complainant's  claim  is 
based  in  large  part  upon  a  misunderstanding  of  the  tariffs,  as  the 
petition  is  directed  primarily  to  the  following  rule  in  defendants' 
import  tariffs: 

Rates  named  herein  apply  only  on  property  coming  from  foreign  ports  (exclu- 
sive  of  the  Maritime  Provinces  of  Canada  and  Newfoundland)  into  the  United 
States  and  delivered  to  the  rail  carrier  direct  from  ship's  side  or  dock  of  the 
vessel  bringing  such  property  to  Boston,  Mass.,  or  on  such  property  received  by 
the  rail  carrier  from  customs-bonded  warehouse  or  appraiser's  stores  (not  inter- 
nal-revenue stores). 

This  rule  is  of  general  application  to  all  imported  lumber  of  what- 
ever character  and  it  is  apparent  that  it  is  not  discriminatory  as  to 
spruce.  It  appears  from  the  tariffs  that  the  traffic  here  involved 
when  originating  in  the  Maritime  Provinces  of  Canada  and  New- 
foundland is  accorded  the  same  rates  as  though  it  was  of  domestic 

origin. 
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Complainant's  evidence  consists  largely  of  comparisons  of  domestic 
mahogany  and  spruce  rates  between  representative  points  which  show 
varying  differentials  in  favor  of  spruce.  While  these  comparisons 
would  be  forceful  if  we  were  dealing  with  rates  of  like  kind  they 
can  not  be  accepted  as  a  guide  when  dealing  with  rates  as  dissimilar 
in  their  nature  as  are  import  rates  and  domestic  rates.  The  Com- 
mission and  the  courts  have  long  recognized  the  fundamental  dis- 
similarity of  conditions  under  which  such  rates  are  constructed. 

In  r^ard  to  the  import  rate  on  mahogany,  which  is  lower  than 
the  import  rate  on  spruce,  a  wood  of  much  less  value,  the  testimony  is 
that  the  Oulf  ports  are  the  natural  gateways  for  mahogany  to 
central  freight  association  territory;  that  a  small  part  of  the  traffic 
was  secured  by  the  lower  Atlantic  ports  through  the  trunk  lines 
meeting  competition  of  the  Gulf  carriers,  and  that  the  rail  lines 
from  Boston  have  to  make  similar  rates  to  get  any  of  the  traffic 
through  the  port  of  Boston.  It  is  shown  that  during  19D9  central 
freight  association  territory  received  19,016  tons  of  mahogany  logs 
from  New  Orleans  via  Gulf  ports  and  5,153  tons  from  Atlantic 
ports,  of  which  1,988  tons  came  through  Boston.  For  the  first  6 
months  of  1910  the  Gulf  ports  handled  11,735  tons  and  the  Atlantic 
ports  2,288  tons,  1,149  tons  of  which  moved  via  Boston.  Mahogany 
does  not  move  from  or  through  Canada  or  Newfoundland  to  Boston, 
but  is  shipped  to  that  port  direct  from  Honduras  and  other  producing 
countries. 

Following  is  a  comparison  of  domestic  spruce  rates  from  Boston 
and  points  competitive  with  complainant  to  Toledo: 


To  Toledo  f  rom— 


Boston,  HasB. ,  short  line 

Boston.MasB 

Green  Bay,  Wis 

Belmont,  W.Va 

Fukenbonr.W.Va 

Clifton,  W.Va 

Prtnt  Pleasant.  W.  Va . . 

Central  City,  W.  Va 

Kenova,W.Va 

Spencer,  W.Va 

Kanawha,  W.Va 


Mileage. 

Rate  per 
100  pounds. 

OenU. 

796 

19 

946 

19 

441 

10 

244 

10 

287 

10 

S02 

10 

315 

9 

960 

10 

366 

9 

306 

18 

247 

12 

Rate  per 
ton-mile. 


MiUa. 
4.8 
4.01 
4.6 
8.2 
8.4 
6.6 
6.7 
6.6 
4.9 
8.6 
0.7 


Upon  the  whole  record  we  are  of  opinion  that  complainant  has 
failed  to  show  any  violation  of  the  statute.  The  relation  in  the 
rates  on  mahogany  and  spruce  is  justified  by  the  dissimilar  cir- 
cumstances and  conditions  surrounding  the  traffic  which  are  shown 
to  prevail.  Mweover,  the  rate  from  Boston  to  Toledo  on  spruce 
lath  and  lumber  can  not,  upon  the  record  before  us,  be  said  to  be 
unreasonable  for  the  service  rendered.  The  complaint  will  be 
dismissed. 
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Investigation  and  Suspension  Docket  No.  5. 

No.  8500,  Sub-No.  5,  Sub-No.  6-A,  Sub-No.  5-B,  Sub-No.  5-C,  Sub- 
No.  6-D ;  and  No.  3589. 

IN  THE  MATTER  OF  THE  INVESTIGATION  OF  AD- 
VANCES  IN  RATES  ON  CEMENT  BY  CARRIERS  IN 
TRANS-MISSOURI  TERRITORY. 


Submitted  February  28,  1911.    Decided  AprU  4,  19 IL 


1.  The  principal  carriers  in  trans-Missouri  territory  filed  with  the  GommisBlon 

tariffs  which  were  to  become  effective  September  1,  1910,  containing 
new  rates  and  charges  upon  cement  from  what  is  known  as  the  gas  b^ 
in  eastern  Kansas  and  Oklahoma,  and  embracing  such  points  as  I<ria 
and  Ohanute,  Kans.,  but  extending  as  far  north  as  Suf^r  Creek,  Mo^  In 
the  neighborhood  of  Kansas  City,  and  as  far  south  as  Dewey,  OkUu,  to 
points  in  Ck)Iorado,  Kansas,  Nebraska,  and  in  other  states  embracing  a 
wide  range  of  territory,  reaching  from  Illinois  on  the  east  into  practically 
all  trans-Missouri  and  intermountain  territory.  They  also  filed  tarifb 
naming  advances  from  Portland,  Oolo.,  to  points  chiefiy  in  Colorado, 
Nebraska,  Kansas,  and  Wyoming.  These  tariffs  are  now  suspended  until 
July  1,  1911,  pending  an  investigation  under  the  provisions  of  section  15 
of  the  statute  as  amended  June  18,  1910.  After  full  hearing  and  Investi- 
gation of  the  matters  involved  and  upon  all  the  fticts  and  circumstances 
disclosed  by  the  record;  Held,  That  the  proposed  rates  are  not  con- 
demned between  the  following  points  of  origin  and  destination,  vis, 
Portland,  Colo.,  to  all  destinations;  Kansas  City  territory  and  points  in 
Kansas  and  Oklahoma  to  points  in  Texas,  as  contained  in  Southwestern 
Lines  Tariff,  I.  C.  C.  No.  737,  Sup.  No.  6;  and  from  Bonner  Springs 
and  Yocemento,  Kans.,  to  various  points  in  the  states  of  Colorado,  Iowa. 
Kansas,  Missouri,  Nebraska,  Wyoming,  and  New  Mexico,  as  contained  in 
tariffs  I.  C.  C.  Nos.  2818  (Sup.  No.  2),  2346,  and  2348  of  the  Union  Pacific 
Railroad  Company.  With  these  exceptions,  the  propriety  of  the  new 
rates  and  charges  has  not  been  shown. 

2.  It  does  not  appear  of  record  that  such  of  the  presait  cement  rates  as  it  is 

held  should  not  be  advanced  fail  to  pay  their  due  proportion  of  the 
general  burden  of  transportation.  Some  of  them  are  now  materially 
higher  than  they  were  for  a  long  period,  during  which  there  was  a  con- 
siderable movement  and  the  business  had  adjusted  Itself  thereto. 
8.  The  carriers  publishing  said  tariffs  are  requested  to  withdraw  them  forth- 
with. If  such  action  be  not  tak^i  on  or  before  the  15th  day  of  May. 
1911,  the  Commission  will  Issue  an  order  directing  the  maintenance  or 
the  present  rates  for  a  period  of  two^ears  from  that  date 
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E.  J.  McVann  and  C.  E.  ChUde  for  Sunderland  Brothers. 

L,  T,  Sunderlwnd  for  Ash  Grove  Lime  &  Portland  Cement  Com- 
pany. 

H.  C.  Koch  for  lola  Portland  Cement  Company. 

B.  E.  Allison  for  United  Kansas  Portland  Cement  Company. 

James  C.  Jeffery  and  H.  /.  Campbell  for  Missouri  Pacific  Railway 
Company. 

TF.  F.  Dickinson  for  Chicago,  Rock  Islan^l  &  Pacific  Railway  Com- 
pany; Chicago,  Rock  Island  &  Gulf  Railway  Company;  Chicago, 
Rock  Island ,&  El  Paso  Railway  Company;  and  Trinity  &  Brazos 
Valley  Railway  Company. 

Henry  A.  Scandrett  and  Howard  Bruner  for  Union  Pacific  Rail- 
road Company. 

George  H.  Crosby  tor  Chicago,  Burlington  &  Quincy  Railroad 
Company. 

/>.  Z.  Meyers  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

W,  F.  Cowherd  for  St.  Louis  &  San  Francisco  Railroad  Company ; 
St.  Louis  &  San  Francisco  Railroad  Company  of  Texas;  and  Fort 
Worth  &  Rio  Grande  Railroad  Company. 

J.  TF.  Alien  for  Missouri,  Kansas  &  Texas  Railway  Company. 

Report  of  the  Commission. 

McChord,  Com/mis9ioner: 

The  Commission  entered  an  order  on  July  13,  1910,  initiating  an 
investigation  into  the  propriety  of  certain  new  rates  and  charges  on 
cement  which  were  stated  in  a  number  of  tariffs  filed  by  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  St.  Louis  &  San  Francisco 
Railroad  Company,  Union  Pacific  Railroad  Company,  Denver  &  Rio 
Grande  Railroad  Company,  Missouri,  Kansas  &  Texas  Railway 
Company,  Missouri  Pacific  Railway  Company,  and  by  F.  A.  Leland, 
agent.  The  rates  involved  are  from  points  in  what  is  known  as  the 
(jas  Belt,  which  lies  south  of  Kansas  City  and  embraces  such  points 
as  lola  and  Chanute,  and  also  from  points  as  far  north  as  Sugar 
Creek,  Mo.,  in  th6  neighborhood  of  Kansas  City,  and  as  far  south 
as  Dewey  in  Oklahoma,  to  points  in  Colorado,  Kansas,  Missouri, 
Nebraska,  Wyoming,  Montana,  Arizona,  New  Mexico,  and  Texas  and 
in  other  states.  The  points  of  destination  to  which  the  proposed 
rates  apply  cover  a  wide  range  of  territory  extending  from  Illinois 
and  Tennessee  on  the  east  to  trans-Missouri  and  intermountain  ter- 
ritory oa  the  west.  The  suspended  tariffs  also  include  rates  from 
Portland,  Colo.,  in  the  vicinity  of  Pueblo,  to  points  chiefly  in  Colo- 
rado, Nebraska,  Wyoming,  Kansas,  and  Missouri. 

Many  of  the  new  rates  involve  increases  ranging  from  one-half  to 
5  cents  per  100  pounds.  A  few  of  the  proposed  advances  are  in  excess 
of  6  cents.    Many  rates  which  are  now  17^  cents  are  20  cents  in  the 
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proposed  tariffs,  and  there  are  a  number  of  points  where  the  increase 
is  from  20  cents  to  25  cents  per  100  pounds.  The  tariffs  also  contain 
some  reductions,  but  they  appear  to  be  ^unimportant  in  comparison 
with  the  advances,  and  the  carriers  frankly  admit  that  the  new  tariffs 
are  filed  for  the  purpose  of  securing  additional  revenue. 

Practically  all  the  tariffs  under  consideration  were  proposed  to 
become  effective  September  1,  1910,  but  the  effective  date  was  post- 
poned to  November  1,  1910,  and  by  orders  of  the  C<»nmissi<m  the 
tariffs  were  further  suspended  to  July  1, 1911. 

On  August  30,  1910,  certain  producers  of  cement  in  the  gas  belt — 
namely,  the  Ash  Grove  Lime  &  Portland  Cement  Company,  United 
Kansas  Portland  Cement  Company,  and  the  lola  Portland  Cement 
Company — filed  a  complaint  alleging  that  certain  proposed  new  rates 
and  charges  from  points  in  the  gas  belt  to  points  in  Colorado,  Ne- 
braska, Montana,  Wyc«ning,  Kansas,  and  Missouri  were  unreason- 
able and  discriminatory.  It  is  stated  by  the  complainants  that  the 
Kansas  gas  belt  is  the  largest  cement-producing  district  in  the  United 
States  except  the  Lehigh  Valley  district,  and  that  complainants 
represent  approximately  two-thirds  of  the  entire  production  of  said 
district.  Petitioners  also  complained  of  the  adjustment  which  gives 
Dewey,  Okla.,  lower  rates  than  the  Kansas  gas  belt  to  many  points 
south  in  Oklahoma  and  Texas,  whereas  to  points  east,  north,  and  west 
in  Missouri,  Kansas,  Colorado,  Wyoming,  Nebraska,  Iowa,  and  South 
Dakota,  Dewey  has  the  same  rates  as  the  Kansas  gas  belt.  They 
further  complained  that  Sugar  Creek,  Mo.,  has  lower  rates  than  the 
Kansas  gas  belt  to  many  points  on  the  north,  east,  and  west,  whereas 
to  points  south.  Sugar  Creek  has  as  low  rates  as  tiie  Kansas  gas  belt. 
The  new  rates  and  charges  specifically  complained  of  are  contained 
in  the  tariffs  included  in  the  above-mentioned  order  of  investigation 
of  the  Commission,  and  these  complainants  were  heard  in  connection 
with  this  general  investigation.  While  their  petition  also  assails 
the  present  rates  on  the  traffic  in  question,  that  subject  has  not  formed 
a  part  of  the  present  inquiry,  which  is  confined  to  the  advances  pro- 
posed to  be  made  effective  September  1,  1910,  and  later.  Complain- 
ants' representative  upon  the  hearing  stated  that  it  was  their  inten- 
tion to  attack  the  present  adjustment  of  rates  from  the  Kansas  gas 
belt  in  a  future  proceeding,  in  event  the  proposed  advances  be  not 
sustained  by  the  Commission. 

Complainants  earnestly  contend  that  the  cement  business  in  the 
Kansas  gas  belt  is  in  a  'languishing  if  not  deplorable  conditioa;'' 
that  the  production  in  Kansas  has  very  materially  decreased;  uid 
that  the  mills  have  on  hand  large  quantities  of  product  which  can 
not  be  marketed  except  at  a  loss.  An  officer  of  one  of  the  mills  tes- 
tified that  there  had  been  a  decrease  of  46  per  cent  in  the  movement 
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to  Colorado  points,  while  the  movement  of  cement  from  other  pro- 
ducing points  is  in  a  healthy  condition.  It  is  said  that  official  sta- 
tistics of  production  show  that  the  district  in  which  Hannibal  is 
situated  increased  its  output  85  per  cent  during  October,  1910,  as  com- 
pared with  October,  1909.  While  it  is  alleged  that  these  conditions 
are  attributable  to  freight  rates,  the  record  does  not  justify  a  specific 
finding  to  that  effect,  as  there  may  be  and  doubtless  are  many  com- 
mercial and  competitive  conditions  which  have  a  bearing  qpon  this 
condition.  Still  we  feel  that  the  freight-rate  adjustment,  as  will  be 
hereinafter  shown,  has  not  been  entirely  without  its  effect  upon  the 
situation  here  presented. 

The  most  important  of  the  proposed  advances  contained  in  the 
suspended  tariffs  under  consideration,  and  concerning  which  there 
is  protest,  involve  two  separate  sets  of  rates — one  covering  the  move- 
ment of  cement  from  points  in  the  gas  belt  to  Colorado  common 
points,  Denver  to  Trinidad,  inclusive ;  the  other,  the  movement  from 
the  gas  belt  to  points  in  Nebraska,  Kansas,  and  Wyoming.  The  tes- 
timony is  that  changes  in  the  tariffs,  both  advances  and  reductions, 
other  than  those  from  and  to  the  territory  above  defined,  were  made 
for  the  purpose  of  creating  a  better  alignment  of  rates  than  now 
obtains.  An  examination  of  the  suspended  tariffs  themselves  indi- 
cates that  this  is  generally  true. 

Each  witness  on  behalf  of  defendants  testified  that  the  controlling 
factor  in  publishing  the  new  rates  was  the  need  of  the  carriers  for 
more  revenue.  In  this  connection  it  was  agreed  at  the  hearing  that 
the  record  in  what  is  known  as  the  advance  rate  cases  might  be  con- 
sidered in  connection  with  the  present  proceeding. 

The  entire  record  in  the  case  leads  to  the  belief  that  the  carriers 
expected  the  general  showing  made  by  them  in  the  so-called  Western 
Advance  Rate  caae^  to  justify  the  new  rates  and  charges  named 
in  the  tariffs  suspended  herein.  In  so  far  as  the  justification  by 
the  carriers  of  these  particular  advances  depends  upon  the  alleged 
need  of  additional  revenue  from  their  operations  generally,  including 
cement,  the  decision  of  the  Commission  rendered  in  In  re  Investiga- 
tion of  Advances  in  Bates  by  Carriers  in  Western  Trunk  Line^  Trans- 
Missouri,  and  Illinois  Freight  Committee  Territories^  20  I.  C.  C. 
Rep.,  307,  must  be  considered  as  conclusive. 

The  carriers  further  justify  the  proposed  advances  on  the  ground 
that  cement  rates  are  in  themselves  at  present  so  low  as  to  be  un- 
remunerative.  The  testimony  of  defendants'  witnesses  is  that  the 
rates  on  cement  have  been  discussed  by  the  carriers  for  a  number 
of  years  with  a  view  to  readjusting  them  upon  a  higher  basis,  com- 
mercial and  competitive  conditions  having  forced  them  down  to  a 
point  where  they  are  unremunerative.  Upon  the  proposition  that 
the  present  rates  are  unreasonably  low,  the  record  is  very  meager. 
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It  consists  for  the  greater  part  of  general  statements  by  Tarioos 
witnesses  for  defendants  that  cement  rates  are  unreasonably  low,  and 
that  this  commodity  is  not  bearing  its  proportionate  share  of  the  cost 
of  transportation. 

For  the  purpose  of  showing  the  relation  of  earnings  under  the 
present  and  proposed  rates  on  cement  to  the  general  business  of  the 
carriers  in  trans-Missouri  territory,  an  examination  has  been  made 
of  theif  annual  reports  on  file,  and  it  appears  therefrom  that  the 
average  receipts  per  ton  per  mile  on  all  business  and  the  average 
distance  haul  of  1  ton  on  the  lines  of  the  principal  carriers  involved 
in  the  present  proceeding  for  the  year  1909  were  as  follows : 


Carrier. 


C.B.&Q... 
Mo.  Pac.... 
8t  L.  &  8.  F 
M.  K.  <bT.. 
A.  T.  &  8.  F 


Average 
receipts  per 

ton  per 
mile,  all 

freight. 


OaU8, 

0.789 

.868 

.968 

1.0M 

1.006 


ATezBf^ 

diftanee 

haul  of  1 

too. 


Jffie*. 


w 

167 
216 

ja 


The  earnings  of  these  carriers  under  the  present  and  proposed  rates 
on  movement  of  cement  between  selected  points  are: 

Rat»  on  cement  from  Chanute,  Kana,,  in  cents  per  100  pounds. 


To— 


Denver,  Colo 

Brewster,  Colo 

Colorado  Springs,  Colo 

Laramie,  Wyo 

Cheyenne,  Wyo 

Grand  Island,  Nebr 

Beaver  City.  Nebr 

Long  Island,  Kans 


Dis- 
tance. 

Present 
rate. 

MUIsper 

ton  pier 

mile. 

Proposed 
rate. 

Mik9. 

CenU. 

OtnU. 

662 

m 

5.8 

20 

614 

17* 

6.7 

20 

621 

174 

5.6 

20 

786 

33* 

8.4 

83* 

690 

20 

6.8 

25 

367 

20 

10.9 

21 

860 

23* 

13.1 

24* 

849 

22* 

12.9 

24* 

Mills  per 

ton  per 

mile. 


10 

f.» 

&4 

8.4 

7.1 

1L4 

13.e 

14.0 


Bearing  in  mind  that  cement  is  generally  recognized  to  be  one  of 
the  lowest  grade  commodities  from  a  transportation  standpoint,  the 
comparison  shown  in  the  two  tables  above  is  significant.  It  ap- 
pears of  record  that  the  average  loading  of  cement  from  the  gas  belt 
is  over  50,000  pounds  per  car,  an  amount  considerably  higher  than 
the  average  minimum  weight  on  cement  in  this  territory,  which  is 
88,000  pounds. 

We  are  not  convinced  that  cement  moving  from  the  gas  belt  to  the 
territory  involved  in  this  proceeding,  does  not,  under  all  the  circum- 
stances and  conditions,  bear  its  proportion  of  the  iransj>ortatioD 
burden  of  the  carriers. 
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In  addition  to  the  foregoing  general  features  of  the  case,  however, 
all  parties  concerned  have  introduced  testimony  and  exhibits,  briefs 
have  been  filed,  and  argument  has  been  had  relating  particularly  to 
the  propriety  undw  the  statute  of  the  proposed  advanced  rates  and 
their  reasonableness  per  se.  In  the  consideration  of  this  phase  of  the 
case,  first,  as  to  the  rates  from  the  gas  belt  to  points  other  than  Colo- 
rado points,  we  may  take  as  fairly  representative  the  advances  made 
to  points  in  the  western  part  of  Nebraska ;  that  is,  west  of  a  line  frinn 
Hastings  to  Superior,  and  also  to  points  north  of  Hastings,  such  as 
those  on  the  Ericson  and  Sai^nt  Iminches  of  the  Burlington  and  on 
the  Burwell  Branch  of  the  Union  Pacific  in  Nebraska.  The  short 
line  to  this  territoiy  is  throu^  Superior,  Nebr.,  although  it  is  stated 
that  there  is  a  con^derable  movement  via  Kansas  City  and  St.  Joseph. 

The  justification  for  these  particular  advances,  as  stated  by  the 
freight  traffic  manager  of  the  Burlington  and  generally  acquiesced  in 
by  other  witnesses,  was  as  follows : 

We  thought  tlint  we  ought  to  have  more  money  for  handling  cement  and  went 
to  work  to  change  the  rates  to  bring  that  about.  Our  tbeor?  is  thnt  the  rate 
from  Hatinlbal,  Mo.  (on  the  MlKSlSBlppl  River),  should  be  as  low  as  It  1b  from 
lola.  Our  action  In  making  these  changes  was  to  that  extent  In  the  natnre  of 
realignment  of  the  rates.  I  think  the  rates  as  proposed  to  be  advanced  are 
reasonable  rates — falr'rates.  I  do  not  know  of  any  reason  why  they  can  not  do 
business  on  them.  I  think  any  rates  lower  than  the  proposed  rates  wonld  be 
below  a  reasonable  basis.  My  reamns  to  Btibstantlate  that  statement  are,  I 
think,  they  woald  be  nnnecessarlly  reduced,  I  think  what  lola  wants  Is  a 
parity;  [h»y  want  to  meet  their  competition,  and  I  think  we  liave  our  rates 
adjusted  so  they  can. 

The  distance  from  Hannibal  to  western  Nebraska  and  Wyoming 
stations  affected  by  the  advance  is  in  some  instances  more  than  200 
miles  g;reater  than  from  the  gas  belt.    As  ilhistrating  this  adjustment, 
there  is  cited  the  rate  from  Chanute,  Kans.,  to  Fort  Laramie,  Wyo., 
which  is  40  cents,  while  the  rate  from  Hannibal  to  Fort  Laramie  is 
38  cents,  the  length  of  the  latter  haul  being  148  miles  greater  than 
the  former.    It  was  stated  that  while  the  carriers  seek  to  place  Han- 
nibal on  a  substantial  parity  with  the  gas  belt,  this  policy  is  not 
followed  so  as  to  give  each  producing  section  the  same  rates  to  con- 
suming points  in  Iowa,  southern  Minnesota,  and  the  Dakotas,  to 
which  the  distance  from  the  two  points  is  more  nearly  equal.     An 
intervener,  engaged  in  the  cement  business 
ing  its  supply  from  the  gas  belt,  stated  at 
cipal  competition  in  Nebraska,  aside  fron 
^nsas  gas  belt  other  than  those  from 
whose  dealers  he  has  exclusive  contracts,  ie 
nibal,  Mo.,  and  Portland,  Colo. 

We  have  examined  the  proposed  tarif 
^dO  stations  on  the  Burlington,  located  ic 
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rado,  and  Wyoming,  for  the  purpose  of  ascertaining  the  relative 
advances  from  the  gas  belt,  St.  Louis  and  Hannibal,  Mo.,  and  from 
Portland,  Colo.    The  results  are  set  forth  below : 

Advances  from  gas  belt 

Advance  of  i  cent  per  100  pounds  to 21  stations. 

Advance  of  1  cent  per  100  pounds  to 40  stations. 

Advance  of  11  cents  per  100  pounds  to 6  stations. 

Advance  of  2  cents  per  100  pounds  to 4  stations^ 

Advance  of  2i  cents  per  100  pounds  to 16  stationa 

Advance  of  3  cents  per  100  pounds  to 5  stations. 

Advance  of  8i  cents  per  100  pounds  to 10  stations. 

Advance  of  4  cents  per  100  pounds  to 1  station. 

Advance  of  4i  cents  per  100  pounds  to 20  stations. 

Advance  of  6  cents  per  100  pounds  to 142  stations. 

Advance  of  91  cents  per  100  pounds  to 2  stationa 

Not  advanced 24  stations. 

Total 290  stations. 

Advances  from  8t,  Louis  and  Hannibal  to  the  same  stations. 

Advance  of  i  cent  per  100  pounds  to 40  stationa 

Advance  of  1  cent  per  100  pounds  to 64  stationa 

Advance  of  H  ceatB  per  100  pounds  to 1  station. 

Advance  of  2  cents  per  100  pounds  to 10  stationa 

Advance  of  2}  cents  per  100  pounds  to 21  stationa 

Advance  of  8  cents  per  100  pounds  to 4  stationa 

Advance  of  4  cents  per  100  pounds  to . . 1  station. 

Not  advanced 149  stations. 

Total 290  stationa 

Ad>vances  from  Portland,  Colo,,  to  the  same  stations. 

Advance  of  1  cent  per  100  pounds  to 9  stationa 

Advance  of  li  cents  per  100  pounds  to 81  stationa 

Advance  of  2  cents  per  100  pounds  to 16  stationa 

Advance  of  2i  cents  per  100  pounds  to 88  stationa 

Advance  of  8  ceiits  per  100  pounds  to 18  stationa 

Advance  of  8}  cents  per  100  pounds  to 2  stationa 

Advance  of  41  cents  per  100  pounds  to 8  stationa 

Advance  of  6  cents  per  100  pounds  to 8  stationa 

Not  advanced 130  stationa 

Total 290  stations. 

As  an  illustration  of  the  earnings  received  by  the  carriers  from  the 
rates  from  these  three  producing  sections,  Portland,  St.  Louis,  and 
the  gas-belt  district,  to  the  Burlington  stations,  an  exhibit  filed  at  the 
hearing  shows  the  average  per-ton-per-mile  revenue  derived  from  the 
different  rates  as  follows:  The  present  Portland  rate  yields  9 J.  mills; 
the  present  St  Louis  rate,  7.6  mills;  and  the  present  rate  from  the 
gas  belt,  10.4  mills;  while  the  proposed  advances  from  Chanute  and 
lola  in  the  gas  belt  would  yield  12.4  miUa    It  is  shown  that  the 
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character  of  the  haul  from  Portland  to  the  Nebraska  points  is  over 
mountainous  grades  and  that  it  is  a  two-line  haul,  as  is  the  haul  to 
these  points  from  the  gas  belt,  and  it  appears  from  the  annual  re- 
port that  the  average  per-ton-per-mile  revenue  on  the  Burlington 
for  all  traffic  in  1909  was  7.89  mills,  which  is  lower  than  the  earnings 
on  cement  to  many  of  the  stations,  certain  of  which  are  shown  in  the 
table  hereinbefore  given. 

As  to  the  rates  between  the  gas-belt  points  and  the  Colorado  com- 
mon points,  the  carriers  in  presenting  their  justification  of  these  new 
rates  and  charges  state  that  originally  cement  from  Missouri  River 
points  to  ColcH^do  points  took  the  dass-C  rate  in  the  western  classi- 
fication, which  was  40  cents  per  100  pounds.  There  was  no  movement 
under  this  rate,  and  a  commodity  rate  of  20  cents  was  established 
applicable  to  mixed  shipments  of  various  building  materials,  such 
as  cement,  lime,  plaster,  and  stucco.  The  first  commodity  rate  on 
cement  from  points  in  the  Kansas  gas  belt  proper  to  Colorado  points 
was  a  rate  of  20  cents,  established  December  18,  1900.  It  is  not 
claimed  that  there  was  much,  if  any,  movement  on  this  rate.  The 
following  year,  in  September,  1901,  this  rate  was  reduced  to  15  cents 
in  order  to  meet  the  competition  of  a  cement  plant  established  at 
Portland,  Colo.,  just  west  of  Pueblo,  the  rate  from  Portland  to  Colo- 
rado points  having  been  fixed  at  5  cents.  This  15-cent  rate  remained 
in  effect  for  seven  years.  In  1908  the  rates  from  the  Kansas  gas  belt 
to  Colorado  points,  and  from  Portland  to  the  same  points,  were  in- 
creased to  17.5  and  7.6  cents,  respectively.  Within  a  few  months  the 
Portland  rate  was  reduced  to  5  cents  without  a  corresponding  re- 
duction from  the  Kansas  gas  belt.  In  the  suspended  tariffs  it  is 
now  proposed  to  make  the  rate  from  the  Kansas  gas  belt  20  cents, 
and  the  rate  from  Portland  7.6  cents. 

Although  the  carriers  contend  that  it  is  now  their  purpose  to  place 
the  rate  from  Kansas  on  the  same  basis  as  formerly,  namely,  20  cents 
to  Colorado  common  points,  it  appears  that  the  20-cent  rate  was  in 
effect,  many  years  ago,  only  for  a  period  of  nine  months,  and  that 
there  was  no  movement  on  it  The  16-cent  rate  was  in  effect  for 
about  seven  years,  during  which  the  movement  was  heavy,  and  it  has 
already  sustained  one  increase,  namely,  in  1908,  from  15  to  17.6  cents 
per  100  pounds. 

Comparing  the  rates  to  Colorado  points  from  the  Kansas  gas  belt 
and  from  Portland  to  the  same  points,  it  will  be  noted  that  these  rates 
were  15  cents  and  6  cents,  respectively,  for  seven  years,  and  that  this 
adjustment  resulted  in  a  difference  of  10  cents  in  favor  of  the  nearer 
mills.  The  gas  belt  producers  were  thereafter  subjected  to  an  advance 
to  17.5  cents,  and  although  the  rate  from  Portland  was  at  the  same 
time  advanced  to  7.5  cents,  it  was  shortly  restored  to  5  cents,  thereby 
resulting  in  a  material  change  in  the  long-standing  relaticmship  of 
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rates  to  the  disadvantage  of  the  gas  belt.  It  can  hardly  be  contended 
that  the  rate  from  the  Kansas  gas  belt,  which  is  now  2.5  cents  per 
100  pounds,  or  approximately  17  per  cent  higher  than  it  was  for 
seven  years,  has  been  forced  down  to  an  unremunerative  basis. 

The  history  of  the  rate  from  the  Kansas  gas  belt  to  Colorado 
common  points  seems  to  indicate  that  the  carriers  have  been  trying 
to  reach  an  adjustment  through  a  process  of  experimentation,  start- 
ing out  with  a  rate  of  20  cents,  which  was  found  to  be  so  high  that 
the  traffic  would  not  move.  The  rate  was  thereupon  reduced  to  15 
cents,  where  it  remained  for  a  period  of  seven  years,  during  which 
time  there  was  a  marked  development  in  the  cement  industry  in  the 
gas  belt  and  a  heavy  movement  thence  to  the  Colorado  points.  The 
industry  having  become  well  established  and  the  cement  moving 
freely  on  the  15-cent  rate  during  these  years,  the  carriers  then  ad- 
vanced the  rate  to  17.5  cents.  The  traffic  continued  to  move  at 
that  rate,  and  it  is  now  proposed  to  advance  the  rate  to  20  c^its, 
which  would  mean  a  total  advance  of  33^  per  cent  over  the  rate 
which  obtained  during  a  long  period  when  the  movement  was  heavy. 
To  such  points  as  Boulder  and  Greeley,  north  of  Denver,  where 
there  is  said  to  be  a  very  large  consumption  of  cement  in  connection 
with  extensive  irrigation  projects,  the  advance  is  as  much  as  5  cents 
per  100  pounds. 

With  the  exception  of  the  tariffs  naming  new  rates  and  charges 
upon  cement  originating  at  Portland,  Colo.,  and  of  the  Southwest- 
em  Lines  Tariff,  and  the  tariff  naming  rates  from  Bonner  Springs 
and  Yocemento,  hereinafter  referred  to,  we  have  not  been  convinced 
of  the  propriety  of  the  new  rates  and  charges  named  in  the  sched- 
ules of  rates  suspended  in  this  proceeding,  and  we  shall  ask  the  car- 
riers to  withdraw  the  proposed  tariffs  forthwith.  If  such  action  be 
not  taken  on  or  before  the  15th  day  of  May,  1911,  the  Commission 
will  issue  an  order  directing  the  maintenance  of  the  present  rates 
for  a  period  of  two  years  from  that  date.  It  is  suggested,  however, 
that  inasmuch  as  there  has  been  an  apparent  attempt  in  many  of  the 
tariffs  to  realign  the  rates  and  correct  certain  irregularities,  it  would 
be  better  for  the  carriers  not  to  render  it  necessary  for  the  C(Hnmis- 
sion  to  issue  an  order  in  connection  with  these  rates,  as  the  matter 
will  then  be  left  open  for  such  readjustments  as  the  carriers  may 
desire  to  make  from  time  to  time,  always  being  guided,  however,  by 
the  conclusions  herein  announced,  but  without  being  bound  by  an 
absolute  order  prescribing  the  present  rates  for  a  period  of  two  years. 

Concerning  the  advances  which  have  been  published  from  the 
Portland,  Colo.,  producing  district,  the  carriers  which  are  parties  to 
the  tariffs  appeared  at  the  hearing  and  defended  the  proposed  new 
rates.    The  producers  at  those  points,  however,  did  not  attend  the 
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hearing  and  have  entered  no  appearance  in  the  present  investigation. 
It  does  not  appear  that  the  new  rate  from  Portland  to  Denver  of 
7.5  cents,  upon  which  there  is  a  very  considerable  movement,  is  too 
high  when  compared  with  a  rate  of  the  same  amount  from  lola  to 
Kansas  City,  upon  which  there  is  also  considerable  movement,  the 
former  haul  being  the  longer  and  more  difficult.  Upon  the  record 
we  are  not  convinced  of  the  impropriety  of  the  new  rates  and  charges 
stated  in  these  particular  tariffs,  and,  therefore,  the  order  suspending^ 
them  will  be  canceled  without  prejudice  and  they  will  be  permitted 
to  go  into  effect. 

Another  tariff  which  has  been  suspended,  but  concerning  which 
there  seems  to  be  no  reason  for  its  further  suspension,  is  Southwestern 
Lines  Tariff  I.  C  C.  No.  737,  Supplement  6,  to  which  a  large  number 
of  carriers  are  parties  and  which  names  new  rates  from  Kansas  City 
territory  and  points  in  Kansas  and  in  Oklahoma  to  points  in  Texas. 
This  tariff  appears  to  be  merely  a  realignment  of  rates  already  in 
effect  and  to  contain  only  such  modifications  of  previously  existing 
rates  as  are  necessary  to  bring  about  the  equalization  desired.  In  the 
process  of  realignment  some  advances  have  occurred,  but  these  apply 
to  only  a  small  proportion  of  Texas  destinations.  Upon  the  record, 
the  order  suspending  this  tariff  will  be  canceled  without  prejudice. 

What  is  said  concerning  the  tariffs  mentioned  in  the  two  fore- 
going paragraphs  is  true  in  a  general  way  of  tariffs  I.  C.  C.  No.  2318 
(Sup.  No.  2),  2346,  and  2348,  filed  by  the  Union  Pacific  Railroad 
Company,  naming  rates  from  Bonner  Springs  and  Tocemento,  Kans., 
to  points  in  Colorado,  Iowa,  Kansas,  Missouri,  Nebraska,  Wyoming, 
and  New  Mexico.  The  Union  Pacific,  through  its  witness,  explained 
the  changes  contained  in  these  particular  tariffs  as  being  more  an 
effort  to  republish  cement  rates  upon  a  somewhat  more  scientific 
basis  than  as  an  attempt  to  increase  the  rates  therein,  and  we  find, 
upon  examination  of  said  tariffs,  that  they  contain  many  reductions 
and  readjustments  of  this  nature.  Indeed,  one  producer  at  Yoce- 
mento  appeared  and  testified  as  to  the  general  fairness  of  the  new 
rates  named  in  these  tariffs.  Upon  the  record,  the  order  suspending 
them  will  be  canceled  without  prejudice. 
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No.  2910. 

JOSEPH  PETERS 

V. 

OREGON  SHORT  LINE  RAILROAD  COMPANY  ET  AL. 


SulmUtted  December  28,  1910.    Decided  March  11,  1911. 


1.  A  rule  In  the  tariff  providing  that  shipments  of  coal  should  not  be  weighed 

except  at  point  of  origin  found  unreasonable. 

2.  Charges  assessed  for  the  transportation  of  coal  from  DiamondvUle,  Wyo., 

to  Anaconda,  Mont.,  found  to  have  been  unjust  and  unreasonable  because 
assessed  on  overweights.    Reparation  awarded. 

James  A.  Walsh  for  complainant. 

/.  L.  Wines  and  P.  L.  Williams  for  Oregon  Short  Line  Railroad 
Company. 
/.  C.  Maring  for  Butte,  Anaconda  &  Pacific  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  engaged  in  the  coal  business  at  Anaconda, 
Mont.,  under  the  name  of  Washoe  Coal  Company.  The  petition,  filed 
October  19, 1909,  alleges  that  charges  collected  by  defendants  for  the 
transportation  of  coal  in  carloads  from  Diamondville,  Wyo.,  to  Ana- 
conda, Mont.,  were  unjust  and  unreasonable  because  they  were  as- 
sessed upon  a  greater  tonnage  than  the  shipments  in  fact  contained. 
Reparation  is  asked. 

The  record  shows  that  during  the  period  from  September  26, 1908, 
to  February  11,  1909,  complainant  caused  to  be  shipped  over  de- 
fendant's lines  from  Diamondville  to  Anaconda  17  carloads  of  coal 
on  which  charges  were  assessed  and  collected  at  the  rate  of  $3.25 
per  ton,  based  on  weights  aggregating  1,665,200  poimds,  stated  in  the 
waybills  issued  by  the  Oregon  Short  Line  Railroad  Company,  the 
initial  carrier.  The  total  charges  amounted  to  $2,705.95.  The  ship- 
ments were  reweighed  at  destination  by  the  Butte,  Anaconda  &  Pacific 
Railway  Company,  and  a  shortage  was  disclosed  as  to  each  car, 
which  amounted  in  the  aggregate  to  90,940  pounds.  Reparation  is 
asked  for  the  difference  between  the  charges  exacted  and  charges  that 
would  accrue  if  based  on  the  actual  tonnage  of  the  shipments. 
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There  is  no  question  that  the  stated  shortage  in  fact  existed.  The 
c(»nplainant's  evidence  clearly  so  shows,  and  nothing  was  offered  to 
the  contrary.  The  delivering  carrier  admits  its  liability.  The 
initial  carrier  denies  liability,  and  places  its  defense  upon  a  provi- 
sion in  its  tariff,  as  follows: 

Item  8. — Weighing  coal, — Charges  must  be  assessed  by  using  weights  ob- 
tained by  weighing  over  traclc  scales  at  point  of  origin,  subject  to  minimum 
weights  provided  in  tariff.  In  weighing  coal»  billing  agents  must  show  gross, 
tare,  and  net  weights  on  all  waybiUs  In  the  usual  way  and  must  indicate  in 
every  case  whether  actual  or  marked  tare  is  used.  Shipments  covered  by  such 
waybills  must  not  be  reweighed. 

The  defense  offered  is  that  under  this  provision  there  was  no 
authority  to  reweigh  the  coal  at  destination,  and  that  under  the 
terms  of  said  provision  complainant  is  absolutely  bound  by  the 
weights  given  at  the  point  of  origin  and  as  stated  in  the  waybills. 

The  actual  weight  of  shipments  constitutes  the  true  basis  upon 
which  to  assess  transportation  charges.  The  question  is  one  of  fact. 
As  was  said  in  Potter  Mfg.  Co.  v.  C.  cfe  G.  T.  Ry.  Co.^  5  I.  C.  C.  Rep., 
514: 

The  question  is  one  of  fact  to  be  determined  in  a  manner  Just  to  both  parties, 
and  as  to  which  the  em  parte  action  of  either  party  can  not  conclude  the  other. 

The  provision  in  the  tariffs  that  ^^  shipments  covered  by  such 
waybills  must  not  be  reweighed,"  is  in  our  opinion  a  manifestly  un- 
just and  unreascmable  requirement  and  constitutes  no  valid  defense 
in  a  case  where  the  question  at  issue  is  the  correct  weight  upon 
which  transportation  charges  are  to  be  assessed. 

Upon  the  record,  we  are  of  opinion  and  find  that  the  charges 
assessed  and  collected  were  unreasonable  to  the  extent  that  they  ex- 
ceeded charges  that  would  have  accrued  if  assessed  upon  the  actual 
tonnage  of  the  shipments  as  shown  by  the  evidence.  An  order  will 
be  entered  requiring  the  Oregon  Short  Line  Railroad  Company  to 
cease  and  desist  from  enforcing  the  requirement  of  its  tariff  provision 
herein  condemned,  and  awarding  reparation  in  the  sum  of  $147.78, 
with  interest  from  March  1, 1909. 
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No.  3073. 
SWEENEY,  LYNES  &  COAIPANY 

V. 

NEW  YORK,  PHILADELPHIA  &  NORFOLK  RAILROAD 

COAIPANY  ET  AL. 


SiOMkUted  November  25,  1910.    DeoMed  ApHI  10^  1911. 


Defendants'  rates  for  refrigeration  of  strawberries  from  Norfolk  and  Only. 
Va.,  and  Plttsville  and  Marion,  Md.,  found  to  be  unreasonable,  and  maxi- 
mum rates  prescribed  for  future.    Reparation  denied. 

Ernest  W.  Mitchell  for  complainant 

Thomas  R.  WiUcow  for  New  York,  Philadelphia  &  Norfolk  Rail- 
road Company;  Pennsylvania  Railroad  Company;  and  Baltimore, 
Chesapeake  &  Atlantic  Railroad  Company. 

Report  of  the  Commission. 

Clements,  Chairman: 

Complainant  is  a  copartnership,  engaged  in  the  wholesale  fnut.and 
produce  business  at  Boston.  Its  complaint,  filed  June  25, 1910,  chal- 
lenges the  reasonableness  of  defendants'  refrigeration  rates  on  straw- 
berries  from  Norfolk  and  Only,  Va.,  and  Marion  and  Pittsville,  Md. 
Reparation  is  asked  on  an  aggregate  of  IQ  shipments  during  the 
month  of  May,  1908.  The  claim  was  submitted  informally  January 
25,  1910.  The  following  table  presents  the  rate  situation  fnmi  19(]^ 
to  1910: 


Thlrtyotwo-qaart  crates. 

FortT-flil^t-^iiait  omtes. 

Slz^^oirtoratn. 

From— 

Mini- 
mum 
crates. 

Rate 

per 

crate. 

Revenue 
per  oar. 

Mini- 
mum, 
crates. 

Rate 

per 

orate. 

Revenue 
per  car. 

Mini- 
mum 
crates. 

Rate 
orate. 

Revwae 
per  oar. 

Norfblk 

Cmta, 

Centt. 

160 

45 

$72.00 

Marion.    Only.    And 

300 

20 

16a  00 

1 

PittsviUe. 

1906. 

Norfolk 

160 

«l 

160.60 

Marlon.eto 300 

10 

157.00 
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lOOT. 


Thirty-two-quart  crmtes. 

Forty-eil^t-quart  crates. 

Sixty-quart  crates. 

From— 

Mini- 
mum 
orates. 

Rate 

per 

crate. 

Revemie 
per  car. 

Mini- 
mum 
orates. 

Rate 
orate. 

Revemie 
per  car. 

Mini, 
orates. 

Rate 
orate. 

Revenue 
per  ear. 

Norfolk.... 

300 
300 
300 

Centt. 

IH       $68.60 
17           61.00 
19          S7.aa 

200 
200 

200 

CetUt. 
29 
26 
28* 

$68.00 
63.00 
67.00 

160 
160 
160 

CenU, 
36 
32 
36 

$67.60 

Marfon.  «t4? 

51.20 

PittBTiile 

57.60 

i9oe. 


Norfolk..... 
Marion,  etc. 


160  ! 
160 


36 
32 


$57.60 
61.20 


1909. 


Norfolk . ... . 
Marfon,eto. 


300 
250 
300 
250 


18 
20 
16 
18 


$64.00 
5a  00 
48.00 
46.00 


200 
166 
200 
166 


I 


27 
30 
24 

27 


$54.00 
49.80 
48.00 
44.82 


160 
133 
160 
133 


34 

30 
34 


$54.40 

48.00 
45.22 


leio. 


Norfolk.... 
Marion,  etc. 


18 

16 
18 


$54.00 

200 

27 

$54.00 

49.20 

150 

33 

49.60 

48.00 

200 

24 

48.00 

43.20 

160 

20 

43.60 

160 
120 
160 
120 


34 
41 
30 
36 


$54.40 
49.20 
48.00 
43.20 


The  above  rates  for  1905  and  1906  were  testified  to  by  def^idants 
at  the  hearing.  There  were  no  refrigeration  tariffs  filed  prior  to 
1907.  It  will  be  noted  that  in  1909  and  1910  there  are  two  minima 
with  different  rates  per  crate.  Taking  the  60-quart  minima  from 
Norfolk  in  1910  as  representative,  defendants  explain  that  the  120- 
crate  minimum  and  rate  apply  on  shipments  in  excess  of  120  crates 
miless  the  160-crate  minimum  and  rate  make  a  lower  aggregate 
charge.  Thus,  as  the  per-car  charge  for  160  crates  at  34  cents  is 
$54.40, 132  crates  would  be  charged  at  the  41-cent,  or  120-crate,  rate, 
inasmuch  as  the  revenue  per  car  would  be  $54.12.  On  the  other  hand, 
as  the  charges  on  133  crates  at  41  cents,  the  120-crate  rate,  would 
amount  to  $54.53,  or  in  excess  of  the  160-crate  minimum  charge,  the 
latter  basis  would  be  substituted.  Upon  examination  we  find  that 
defendants'  refrigeration  tariff  provides  that  "all  rates  apply  on 
minimum  of  packages  shown  and  will  be  charged  for  whether  car 
contains  the  minimum  or  not,  excess  to  be  charged  in  proportion." 
Under  this  rule  apparently  the  120-crate  minimum  would  apply  only 
on  shipments  of  less  than  that  quantity  and  the  160-crate  minimum 
on  any  number  of  crates  in  excess  of  120.  This  rule  should  be 
amended  to  definitely  express  the  intent  of  the  carriers  as  evidenced 
by  their  present  practice. 
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Upon  basis  of  the  estimated  weight  per  crate,  the  lower  minima 
are  approximately  12,000  pounds  and  the  higher  minima  15,000  to 
16,000  pomids.  The  distance  from  Norfolk  to  Boston  is  576  miles, 
and  from  the  other  points  an  average  of  about  100  miles  less. 

Upon  consideration  of  the  whole  record  we  find  that  defendants' 
refrigeration  charges  as  applied  to  the  minima  in  effect  are  unrea- 
sonable to  the  extent  they  exceed  the  following : 


From— 


Norfolk. 


Marion,  Only,  and  PIttsTille 


Thirty-two- 

Forty-eight- 
quart  crates. 

One-hundred-end- 

quart  orates. 

sixty-quart  orates. 

Mini- 

Rate 

Mini- 

Rate 

Mini- 

Rate 

mum 

per 

mum 

per 

mum 

per 

orates. 

orate. 

crates. 

orate. 

crates. 

crate. 

Centt, 

Centa. 

OnCf. 

/     300 

16 

200 

24 

160 

ao 

\     240 

18 

160 

20 

120 

36 

/      300 

15 

200 

22 

160 

28 

\      240 

17 

150  !         27 

1» 

34 

We  do  not  think  this  is  a  case  in  which  reparation  should  be 
awarded.  In  the  case  of  Anadarko  Cotton  Oil  Co,  v.  A.^T.  <&  S.  F. 
Ry.  Co.^  20  I.  C.  C,  43,  we  said : 

A  rate  reasonable  In  view  of  the  circumstances  and  conditions  when  it  is 
established  may  in  course  of  time  become  unreasonable  by  virtue  of  changed 
circumstances  and  conditions.  It  is  manifestly  impracticable  for  the  carriers 
or  the  Ck)mmis8ion  in  such  a  case  to  determine  at  what  exact  time  in  the  gradual 
process  of  changes  the  rate  becomes  unreasonable.  *  *  *  It  would  be  a 
manifestly  harsh  rule  that  would  assume  a  rate  now  condemned  as  unreasonable 
to  have  been  so  for  a  period  of  two  years,  or  that  of  the  statute  of  limitations, 
In  the  past  as  a  basis  for  the  payment  of  money  by  the  carriers  on  past  ship- 
ments, especially  when  no  complaint  had  been  made  against  them  within  that 
period.  Oertain  it  is  that  the  law  establishes  no  such  presumption,  nor  is  it  a 
necessary  sequence  that  the  rate  has  been  unreasonable  for  any  period  in  the 
past  Neither  does  it  seem  that  the  bona  Ade  action  of  the  carriers  in  the  neces- 
eary  exercise  of  their  Judgment  within  reasonable  limits  should  always  be  at 
their  peril  of  liabUity  for  reparation  for  the  difference  between  rates  initiated 
upon  their  Judgment  and  later  ch|inged  upon  the  Judgment  of  the  Commission. 
Therefore  the  awarding  of  reparation  by  no  means  necessarily  follows  the  reduc- 
tion of  a  rate,  whether  by  the  voluntary  action  of  the  carriers  or  by  order  of  the 
Oommission. 

Accepting  the  testimony  as  to  the  1905  and  1906  rates  as  correct, 
there  have  been  gradual  reductions  from  1905  to  1908,  and  this  down- 
ward tendency  is  continued  in  1909  and  1910,  both  in  the  reduction 
of  the  rate  and  the  establishment  of  alternative  minima.  In  view  of 
these  gradual  and  material  concessions,  the  defendants  must  be  pre- 
sumed to  have  acted  in  good  faith  in  the  exercise  of  their  judgment, 
and  the  present  record  is  not  convincing  that  an  order  for  reparation 
should  issue. 

An  order  will  be  entered  in  accordance  with  these  views. 

20 1.  C.  C.  Rep. 


BOOKWALTBB  WHEEL  CO.  V.  T.  0.  B.  B.   00.  608 


No.  3358. 
BOOKWALTER  WHEEL  COMPANY 

V. 

TENNESSEE  CENTRAL  RAILROAD  COMPANY  ET  AL. 


SubmUUd  February  S6,  1911,    Decided  May  1, 1911. 


Claim  for  reparation  based  on  alleged  misroutlng  of  shipment  from  Fourteen  Mile 
Switch,  Tenn.,  to  Miamisbui)?,  Ohio,  denied.    Ck)mplaint  dismissed. 

C.  Z.  Boohoalter  and  C.  S.  Brady  for  complainant. 

Thomas  W.  White  for  Tennessee  Central  Railroad  Company. 

JU.  It.  Watte  for  Cincinnati,  Hamilton  &  Dayton  Railway  Company, 

Repobt  of  the  Commission. 

Meyer,  Commissiover: 

The  complainant  is  a  corporation  engaged  in  the  manufacture  of 
vehicle  wheels  at  Miamisburg,  Ohio.  By  complaint,  filed  June  25, 1910, 
it  alleges  that  it  has  been  charged  an  unreasonable  rate  on  a  shipment, 
September  6,  1909,  of  one  carload  of  rough  hickory  rim  strips  from 
Fourteen  Mile  Switch,  Tenn.,  a  station  on  the  Tennessee  (Antral  Rail- 
road, to  Miamisburg,  Ohio.  The  car  arrived  at  Miamisburg  over  the 
Cincinnati,  Hamilton  &  Dayton  Railway.  Complainant  contends  that 
delivery  should  have  been  made  by  the  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway,  hereinafter  designated  the  Big  Four,  and  seeks 
refund  of  a  switching  charge  of  $27.96  incurred  in  order  to  secure  such 
delivery. 

There  is  no  railroad  agent  at  Fourteen  Mile  Switch  and  the  conduc- 
tor of  the  freight  train  received  the  car  on  September  6  with  written 
instructions  showing  consignee,  Book  waiter  Wheel  Company,  destina- 
tion, Miamisburg,  Ohio,  but  no  routing.  The  car  was  hauled  to 
Monterey,  Tenn.,  the  nearest  agency  station,  where  the  instructions 
were  given  to  the  agent  of  defendant  Tennessee  Central,  who  on  the 
same  day  waybilled  the  car  to  destination  via  the  Cincinnati,  Hamil- 
ton &  Dayton.  From  Monterey  the  car  moved  over  the  Tennessee 
Central  Railroad  to  Emory  Gap,  Tenn. ;  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  to  Cincinnati;  Cincinnati,  Hamilton  &  Dayton 
Railway  to  Miamisburg.  It  was  refused  by  consignee  because  of 
wrong  delivery.    At  Miamisburg  there  was  no  physical  connection 
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between  the  Cincinnati,  Hamilton  &  Dayton  and  the  Big  Four.  The 
car  was  therefore  switched  by  the  Cinoinnati,  Hamilton  &  Dayton  to 
Dayton,  delivered  to  the  Big  Four  and  returned  via  that  road  to 
Miamisburg,  where  a  charge  of  $27.96  for  the  switching  service  was 
collected  in  addition  to  the  rate  for  the  transportation  from  point  of 
origin  to  Miamisburg  on  the  Cincinnati,  Hamilton  &  Dayton.  The 
rate  from  Fourteen  Mile  Switch  to  Miamisburg  via  either  the  Cincin- 
nati, Hamilton  &  Dayton  or  the  Big  Four  was  21^  cents  per  100  pounds. 
The  car  left  the  line  of  the  Tennessee  Central  at  Emory  Gap  on  the 
morning  of  September  7,  and  reached  Miamisburg  on  the  line  of  the 
Cincinnati,  Hamilton  &  Dayton  on  September  10. 

The  complainant  asserts  that  the  consignor,  on  September  7,  pre- 
sented to  the  agent  at  Monterey  a  bill  of  lading  of  that  date  showing 
origin,  * '14  Mile  Switch;"  consignee,  "Bookwalter  Wheel  Co.;"  desti- 
nation, ** Miamisburg,  Ohio;"  route,  "Big  Four  delivery;"  that  it 
was  signed  by  the  agent  and  returned  to  consignor,  but  notwithstand- 
ing the  fact  that  the  agent  the  day  before  had  voluntarily  routed  the 
car  Cincinnati,  Hamilton  &  Dayton  delivery,  no  effort  was  made  by 
him  to  correct  his  routing.  It  is  contended  that  this  alleged  derelic- 
tion on  the  part  of  the  agent  resulted  in  the  misrouting  and  consequent 
overcharge. 

The  Tennessee  Central  asserts  that  the  bill  of  lading,  though  dated 
September  7,  was  not  actually  presented  to  the  agent  until  September 
10,  by  which  time  the  car  had  reached  destination,  and  that  it  was  jus- 
tified, in  the  absence  of  any  routing  instructions  whatever,  in  routing 
the  car  Cincinnati,  Hamilton  &  Dayton  delivery,  via  which  route  the 
rate  to  destination  was  as  low  as  via  the  route  claimed  by  complainant. 

At  the  hearing  the  agent  at  Monterey  testified  that  before  way- 
billing  the  shipment  he  asked  the  shipper  what  delivering  carrier  he 
wanted  at  Miamisburg  and  was  informed  that  he  did  not  know.  The 
agent  wired  his  general  freight  agent  for  information  as  to  rate 
divisions  and  route  and  was  instructed  to  waybill  the  car  via  Cincin- 
nati, Hamilton  &  Dayton.  This  was  done,  and  the  agent  stated 
that  he  next  heard  from  the  shipper  on  September  10,  when  he  tele- 
phoned about  the  car,  and  that  afternoon  brought  the  bill  of  lading; 
that  he  signed  the  bill  of  lading  without  noticing  the  date,  September 
7,  but  could  not  say  that  the  routing  "  Big  Four  delivery  "  was  on  it 
at  that  time;  that  if  he  had  noticed  the  routing  he  would  not  have 
signed  the  bill  of  lading,  in  view  of  his  previous  action  in  billing  the 
car  via  the  Cincinnati,  Hamilton  &  Dayton.  The  complainant  sub- 
mitted in  evidence  the  original  bill  of  lading  and  one  of  the  two 
carbon  copies  thereof.  Both  of  these  exhibits  indicate  that  the 
notation  "Big  Four  delivery"  is  in  a  writing  different  from  the  other 
writing  thereon  and  that  an  erasure  was  probably  made  before  such 

routing  was  inserted. 
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The  agent  further  stated  that  he  knew  it  was  on  the  10th  of  Septem- 
ber that  the  bill  of  lading  was  presented,  because  he  went  ahead,  after 
receiving  the  telephone  call  from  the  shipper  on  the  morning  of  the 
10th,  and  made  another  waybill  for  the  car,  thinking  it  was  still  at 
Fourteen  Mile  Switch,  and  when  the  bill  of  lading  arrived  in  the  after- 
noon he  found  the  car  had  already  moved  on  the  waybill  made  out  on 
the  6th;  that  he  thereupon  voided  the  second  waybill  and  the  impres- 
sion copy  thereof  contained  in  his  records.  This  impression  copy, 
which  was  submitted  in  evidence,  bears  date  of  September  10,  and 
is  marked  "void  account  duplicate  W.  B.  17."  The  impression 
copy  of  the  original  waybill  of  September  6,  also  submitted,  is 
numbered  "17." 

The  complainant  makes  no  allegation  that  there  was  any  under- 
standing or  agreement  between  it  or  the  consignor  and  the  Tennessee 
Central  that  shipments  tendered  without  specific  terminal  delivery 
instructions  would  be  routed  via  the  Big  Four.  The  Tennessee  Cen- 
tral states  that  its  records  show  that  four  cars  of  hickory  rim  strips 
moved  from  Fourteen  Mile  Switch  to  complainant  at  Miamisburg  during 
the  period  from  March,  1909,  to  March,  1910,  and  on  none  of  them 
did  the  shipping  instructions  specify  terminal  delivery.  No  evidence 
was  offered  by  the  complainant  in  rebuttal  of  the  agent's  testimony  or 
in  explanation  of  the  apparent  fact  that  the  insertion  on  the  bill  of 
lading  of  "  Big  Four  delivery"  is  in  a  writing  different  from  the  other 
writing  shown  thereon.  On  the  record  we  can  not  hold  that  the 
allegations  of  the  complainant  have  been  sustained,  and  tbat  any  of  the 
defendants  herein  misrouted  the  shipment  in  question.  The  agent 
was  careless  in  signing,  on  September  10,  a  bill  of  lading  dated  Sep- 
tember 7,  but  his  action,  regardless  of  whether  the  routing  "  Big  Four 
delivery  "  was  then  in  the  bill  of  lading,  can  not  render  his  company 
liable  for  misrouting,  because  on  September  10  the  shipment  was  in 
the  possession  of  the  Cmcinnati,  Hamilton  &  Dayton  Railway. 

An  order  of  dismissal  will  be  entered  in  accordance  with  these 
conclusions. 
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No.  978, 
E.  SONDHEIMER  COMPANY 

V. 

ILLINOIS  CENTRAL  RAH^ROAD  COMPANY  ET  AL. 


SubmitUd  March  SO,  1911,    Decided  May  1,  1911, 


Upon  the  facts  disclosed  by  the  record;  Held^  That  complainant  is  entitled  to  repa- 
ration in  the  sum  of  $8,827.39,  as  damages  resulting  from  the  unjust  discrimina- 
tion against  lumber  shipments  through  Cairo  which  was  condemned  in  the 
original  report  in  this  case. 

MarsiUioi  dk  Murray  for  complainaDt. 
Charles  N.  Bvrch  for  defendant. 

Supplemental  Report  of  the  Commission. 

MoChord,  Commissioner: 

The  original  report  in  this  case,  17  I.  C.  C.  Rep.,  60,  disposed  of  all 
questions  at  issue  except  the  claim  for  reparation,  and  the  case  was 
held  open  to  permit  complainant  to  prove  what  damage,  if  any,  it 
had  sustained  by  reason  of  the  undue  preference  of  Memphis  over 
Cairo,  which  was  condemned  in  the  original  report.  Complainant 
has  now  submitted  in  detail  its  claim  for  damages,  and  the  items 
thereof  have  been,  verified  by  defendants'  accounting  officers.  Hear- 
ing has  been  had  on  the  claim  for  reparation,  briefs  have  been  filed, 
and  the  case  has  been  argued  orally  before  the  Commission. 

The  undisputed  evidence  is  that  during  the  time  when  Cairo  was 
subjected  to  undue  prejudice  upon  shipments  of  lumber  complainant 
was  forced  to  reduce  or  shrink  its  profits  on  lumber  handled  through 
Cairo  by  an  amount  equal  to  the  advantage  in  freight  rates  enjoyed 
by  the  Memphis  dealer,  and  its  claim  for  reparation  is  based  upon 
the  advantage  in  freight  rates  which  accrued  to  the  Memphis 
dealer.  Each  of  the  shipments  included  in  the  claim  was  sold  by 
complainant  f.  o.  b.  point  of  destination.  That  is  to  say,  com- 
plainant quoted  to  its  customer  a  price  on  each  carload  of  lumber 
which  included  the  freight  charges  to  destination.  Upon  receipt  of 
the  lumber,  the  purchaser  remitted  to  complainant  the  amount  of 
the  invoice,  minus  the  freight  charges,  and  such  amount  was  accepted 
by  complainant  in  settlement  of  the  account.     It  is  therefore  clear 
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that  complainant  actually  paid  the  freight  charges  upon  the  ship- 
ments which  are  included  in  its  claim. 

The  claim  consists  of  a.  statement  showing  the  weight  and  freight 
charges  upon  numerous  carloads  of  lumber  shipped  by  complainant 
between  May  13, 1903,  and  September  8, 1908,  from  Cairo  to  the  com- 
petitive territ.ory  defined  in  the  original  report;  and  in  connection 
with  each  shipment  out  of  Cairo  there  is  shown  the  movement 
of  an  equivalent  amount  of  lumber  into  Cairo  from  points  on  defend- 
ants' lines  in  Mississippi,  together  with  the  weight  of  and  freight 
charges  upon  the  inbound  shipment.  Defendants  admit  the  move- 
ment of  the  lumber  and  payment  of  charges  into  Cairo  as  set  forth  in 
the  exhibit,  and  complainant  has  submitted  bills  of  lading  and  paid 
freight  bills  covering  each  item  thereof.  Upon  this  showing  com- 
plainant has  undoubtedly  estabUshed  prima  facie  the  fact  that  it  was 
damaged  by  the  unlawful  adjustment  of  rates  as  between  Cairo  and 
Memphis,  and  has  indicated  with  mathematical  accuracy  the  meas- 
ure of  its  damage.  Therefore  it  remains  to  be  determined  whether 
the  arguments  reUed  upon  by  defendants  in  support  of  their  conten- 
tion that  reparation  should  not  be  awarded  are  well  founded. 

1.  Defendants  assert  that  no  legal  basis  for  reparation  has  been 
established  because  the  damages  sought  by  complainant  are  specu- 
lative and  uncertain.  They  contend  that  it  is  in  the  very  nature 
of  things  impossible  for  complainant  to  say  in  respect  of  the  sale  of 
lumber  in  a  large  consuming  market,  such  as  Chicago,  just  to  what 
extent,  if  any,  the  price  was  controlled  by  Memphis  prices,  or  to  what 
extent  it  was  controlled  by  the  prices  at  other  lumber  markets,  such 
as  Nashville,  Louisville,  Evansville,  and  St.  Louis. 

In  the  original  report  we  foimd  that  Memphis  is  the  largest  wholesale 
hardwood  mai^et  in  the  United  States,  and  that  it  enjoys  certain 
privileges  in  respect  of  yarding,  grading,  and  sorting  in  transit  not 
accorded  to  other  lumber  markets  which  draw  their  material  from  the 
same  producing  territory.  This  being  true,  it  is  a  fair  coA^clusion  that 
a  dealer  not  located  at  Memphis  who  piu'chases  his  lumber  from  the 
same  territory  as  a  Memphis  dealer  must  meet  the  Memphis  dealer's 
price  in  the  sale  of  substantially  all  his  lumber  at  competitive  con- 
suming points.  It  may  be  true  that  in  certain  instances  lumber  sold 
by  complainant  was  not  at  a  disadvantage  in  competition  with  Mem- 
phis, because  it  may  have  been  drawn  from  a  producing  point  or  sold 
at  a  consuming  point  where  Cairo  had  a  natiu*al  advantage  over 
Memphis.  But  it  must  be  remembered  that  this  claim  for  reparation 
is  limited  to  an  amount  of  lumber  equivalent  to  the  amount  pur- 
chased by  complainant  at  points  in  Mississippi  where  both  Cairo  and 
Memphis  dealers  were*in  the  market  for  the  purchase  of  lumber.  And 
as  to  lumber  bought  in  Mississippi  territory  and  sold  in  competitive 
consuming  territory,  we  think  it  clear  that  the  Cairo  dealer  had  to 
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meet  the  Memphis  prices  or  lose  the  business.  It  follows,  therefore, 
that  the  profits  to  which  he  was  reasonably  entitled  were  diminished 
to  the  extent  of  the  imlawfnl  advantage  in  freight  rates  enjoyed  by 
the  Memphis  dealer. 

2.  Defendants  assert  that  reparation  should  not  be  awarded  because 
the  identity  of  the  inbomid  and  outbomid  shipments  of  lumber  was 
not  preserved  at  Cairo,  and  there  is  no  proof  that  the  outboimd  lumber 
from  Cairo  was  the  same  lumber  that  was  shipped  into  Cairo  from 
Illinois  Central  and  Yazoo  &  Mississippi  Valley  points. 

As  heretofore  noted,  complainant's  claim  for  reparation  relates  to 
lumber  shipped  from  Cairo  to  various  points  in  the  territory  covered 
by  the  old  Memphis  reconsigning  tariff.  The  bills  of  lading  covering 
these  shipments  from  Cairo  have  been  produced  in  evidence  and 
shown  to  correspond  in  quantity  with  the  bills  of  lading  and  expense 
bills  on  lumber  from  various  points  on  the  Illinois  Central  and  Yazoo 
&  Mississippi  Valley  railroads  into  Cairo.  It  is  not  contended  by 
complainant  that  the  lumber  actually  shipped  out  of  Cairo  is  the 
same  lumber  that  was  shipped  from  said  points  of  origin  into  Cairo. 
For  reasons  stated  in  the  original  report,  it  was  and  is  impracticable 
to  preserve  the  identity  of  the  inboimd  and  outbound  lumber  at  the 
yarding  point,  and  no  such  requirement  was  a  prerequisite  to  securing 
the  reshipping  rate  out  of  Memphis  under  the  old  tariff.  As  we  found 
in  the  original  report,  considerable  lumber  is  brought  into  Cairo  by 
river,  while  a  comparatively  small  amoimt  moves  into  Memphis  by 
river.  All  of  this  lumber,  received  by  both  river  and  rail,  was  indis- 
criminately yarded,  stacked,  and  graded  at  both  Cairo  and  Memphis. 
It  is  true  that  the  Memphis  reconsigning  tariff  did  not  apply  to 
lumber  received  at  Memphis  by  river;  but,  when  once  piled  in  the 
yards  at  Memphis,  there  was  no  way  of  determining  what  proportion 
of  the  contents  of  an  outbound  carload  of  lumber  consisted  of  river 
lumber  or  lumber  received  by  rail.  And,  as  we  imderstand  it, 
lumber  which  did  not  move  into  Memphis  over  defendants'  lines 
could  have  been  and  was  shipped  out  over  their  lines  at  the  reconsign- 
ing rates  by  the  improper  manipulation  of  expense  bills.  The  Mem- 
phis dealer  not  having  been  required  to  preserve  the  identity  of  the 
lumber  so  yarded,  we  fail  to  see  how  it  can  reasonably  be  said  that 
reparation  should  be  denied  complainant  in  this  case  because  it  did 
not  do  what  was  not  required  of  its  competitor  at  Memphis. 

Complainant  has  presented  only  shipments  covered  by  inbound  paid 
freight  bills  from  points  on  defendants'  lines,  and  it  has  shown  that 
an  equivalent  amount  of  lumber  moved  from  Cairo  to  dastinations 
within  the  territory  involved. 

Moreover,  the  damage  resulting  from  undue  prejudice  is  of  neces- 
sity only  partially  measured  by  the  disparity  in  rates  as  appUed  to 
the  traffic  actually  moved  and  that  there  is  usually  present  in  such 
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cases  an  element  of  damage,  due  to  inability  of  the  shipper  to  com- 
pete in  common  markets,  which,  by  reason  of  its  speculative  char- 
acter, can  not  become  the  subject  of  reparation.  We,  therefore,  feel 
that  complainant  may  reasonably  estimate  its  damages  upon  the  basis 
of  the  traflSc  actually  handled  from  the  territory  of  production  to  Cairo 
and  the  reshipment  of  an  equivalent  amount  to  the  territory  of  con- 
sumption involved  in  this  proceeding. 

3.  Defendants  contend  that  while,  under  the  old  reconsigning 
tariff,  Memphis  had  the  advantage  of  Cairo  at  many  points  of  desti- 
nation, Cau*o  also  had  the  advantage  of  Memphis  at  many  points  of 
destination,  and  that  these  advantages  of  Cairo  are  such  83  to  pre- 
vent the  conclusion  that  on  the  whole  Memphis  had  the  advantage  or 
that  complainant  suffered  any  loss.  The  former  report  of  the  Com- 
mission indicates  that  in  the  rate  tables  there  set  forth  the  recon- 
signing combination  on  Memphis  produced  lower  rates  than  the  com- 
bination on  Cairo  in  138  instances;  and  that  under  the  newly  issued 
tariff  the  reconsigning  combination  on  Memphis  produces  lower 
rates  than  the  combination  on  Cairo  in  47  instances.  Owing  to  the 
thousands  of  rates  involved,  it  is  impracticable  to  set  them  forth  in 
detail  in  this  report,  and  we  can  only  say  that,  from  an  examination  of 
the  rates,  and  of  the  loose  provisions  of  the  old  Memphis  reconsigning 
tariff  under  which  manipulation  of  inbound  expense  bills  was  possible^ 
it  seems  clear  that  Cairo  had  the  advantage  in  rates  between  the  points 
in  question  in  few,  if  any,  instances,  and  that  imder  the  old  tariff  any 
rate  figiu'ed  into  and  out  of  Memphis  on  basis  of  the  reconsigning  rates 
then  in  force  was  more  or  less  a  paper  rate,  because  of  the  possible 
manipulation.  Therefore  the  tables  relied  upon  by  defendants  to 
prove  that  in  certain  instances  Cairo  had'  the  advantage  in  rates  can 
not  be  accepted  ad  showing  the  actual  situation.  Moreover,  the  claim 
presented  by  complainant  relates  only  to  points  as  to  which  Cairo 
was  at  a  disadvantage.  It  is  fairly  to  be  assumed  that  as  to  points 
where  Cairo  had  an  advantage  in  rates,  if  any  existed^  it  must  have 
been  based  upon  some  valid  reason,  otherwise  the  rate  would  have 
constituted  an  imdue  discrimination  against  Memphis.  In  preparing 
its  claim,  complainant  has  used  as  a  basis  of  comparison  the  difference 
between  the  rate  from  point  of  origin  to  Cairo  plus  the  rate  from  Cairo 
to  destination  as  compared  with  the  rate  to  Memphis  plus  the  old 
reconsigning  rate  from  Memphis;  that  is,  the  paper  rate  via  Memphis. 
While  under  the  loose  practices  which  were  possible  under  the  old 
Memphis  tariff  it  is  now  out  of  the  question  to  determine  what  rates 
were  actually  paid  by  shippers  through  that  point,  or  to  determine 
definitely  the  exact  extent  of  the  discrimination  against  Cairo,  as 
opposed  to  the  advantages  and  disadvantages  indicated  by  the  tariffs 
on  file,  we  are  not  inclined  to  accept  defendants'  contention  on  this 
]>oint;  for  that  would  amoimt  merely  to  deciding  that -complainant 
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should  be  denied  reparation  in  respect  of  traffic  which  was  the  sub- 
ject of  unjust  discrimination  because  on  certain  other  traffic  it 
received  the  rates  to  which  it  was  fairly  entitled.  In  our  opinion 
no  such  theory  of  the  admimstration  of  the  act  to  r^ulate  commerce 
is  tenable. 

4.  Defendants  contend  that  complainant  has  been  guilty  of  laches. 
This  contention  is  without  merit.  The  complaint  was  filed  February 
2,  1907,  within  a  reasonably  short  time  after  the  Commisdon  was 
empowered  by  law  to  deal  effectively  with  rate  discriminations.  On 
April  23,  1907,  complainant  filed  an  amendment  to  its  petition,  set- 
ting fortJi  its  claim  for  reparation;  but  by  order  of  the  Commission 
the  details  respecting  the  claim  for  reparation  were  not  put  in  evi- 
dence until  the  main  question,  whether  or  not  Cairo  was  subjected  to 
imdue  prejudice,  had  been  determined.  That  point  having  been  de- 
cided in  the  affijmative,  complainant  proceeded  seasonably  to  pre- 
sent proof  of  its  damages.  Inasmuch  as  the  claim  was  filed  within 
one  year  after  the  passage  of  the  law  of  June  29,  1906,  the  claim  is 
not  limited  to  causes  of  action  which  accrued  within  two  years  prior 
to  filing  the  complaint,  and,  as  we  understand  it,  all  of  the  shipments 
involved  in  the  claim  are  within  the  statute  of  limitations  upon 
actions  of  this  nature  within  the  state  of  Illinois. 

5.  Defendants  contend  that  reparation  should  not  be  awarded 
because  the  proper  parties  are  not  before  the  Commission,  and 
aUege  that  connecting  carriers  participated  in  the  so-called  shrinkage 
of  the  rates  from  Memphis  under  the  old  reconsigning  tarifiPs.  Depo- 
sitions were  taken  upon  this  point,  but  the  testimony  is  vague  and 
confficting,  and  we  are  unable  to  make  a  definite  finding  as  to  whether 
the  connecting  lines  did  or  did  not,  as  a  rule,  participate  in  the 
shrinkages.  It  is  rather  suggested  by  the  record  .  that  certain  lines 
did  participate  in  the  shrinkage  and  others  did  not,  dependent 
upon  the  agreements  respecting  divisions  of  joint  rates  between  the 
several  carriers.  We  are  of  opinion,  however,  that  determination  of 
that  point  is  immaterial  to  this  case.  The  Memphis  tariff  was 
issued  and  maintained  by  the  defendants,  although  connecting 
carriers  were  parties  to  it.  In  IrtdepeTident  Refiners*  Asso,  v.  W.  N,  Y. 
cfe  P.  R,  R.  Co. J  6  I.  C.  C.  Rep.,  378,  we  held  that  carriers  under  a 
joint  rate  are  severally  liable  for  damages  resulting  from  any  viola- 
tions of  the  act  in  which  they  participate,  and  that  where  the  law 
specifically  provides  for  the  individual  liability  of  any  carrier  con- 
cerned for  the  full  amount  of  damages  sustained  through  enforced 
payment  of  excessive  transportation  charges  or  other  practices  made 
unlawful  by  the  statute,  it  is  not  necessary  to  have  all  the  carriers 
over  any  particular  route  before  the  Commission  to  enable  it  to 
direct  reparation  for  wrongs  which  have  been  mfficted  upon  shippers 
under  any  such  charges  or  practices.     In  this  respect  the  law  is  the 
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same  to-day  as  when  that  point  was  decided  by  the  Commission,  and 
we  are  of  opinion  that  an  award  for  any  damages  sustained  by  com- 
plainant in  connection  with  this  traffic  may  run  against  the  carriers 
now  before  us. 

6.  The  parties  do  not  agree  upon  what  basis,  if  any,  reparation 
should  be  awarded,  because  of  the  language  used  by  the  Commission 
in  announcing  its  conclusion  in  the  original  report,  which  was  as 
follows: 

Considering  all  the  circumstances  in  this  case,  we  find  that  the  rates  on  shipments 
of  lumber  in  carloads  changed  Memphis  shippers,  imder  the  provisions  of  the  tariff 
in  effect  when  this  complaint  was  filed,  for  the  transportation  of  limiber  via  Memphis 
from  competitive  producing  points  in  the  state  of  Mississippi  to  competitive  con- 
suming points  in  the  territory  involved,  when  lower  than  rates  from  and  to  the  same 
points  via  Cairo  were  imduly  discriminatory  against  complainant  and  other  Cairo 
shippers  to  the  extent  that  they  exceeded  the  rates  now  in  effect  between  the  same 
points  via  Memphis  and  were  therefore  unlawful. 

Complainant  assumes  the  meaning  of  the  Commission  to  have 
been,  and  has  figured  his  claim  upon  the  theory,  that  the  Commission 
condemned  the  old  tariff  to  the  extent  of  the  difference  between  the 
former  Memphis  reconsigning  combination  and  the  combination  of 
rates  into  and  out  of  Cairo.  That  assumption,  however,  is  erroneous. 
As  will  be  observed  by  reading  the  original  report,  the  Commission 
f oimd  that  the  present  Memphis  tariff  removed  the  imlawf ul  discrimi- 
nation against  Cairo  which  had  existed  under  the  previous  tariff.  It 
is  therefore  apparent  that  the  proper  measure  of  the  damage  to  com- 
plainant is  the  difference  between  the  old  and  new  Memphis  tariffs. 
Upon  the  basis  used  by  complainant  its  damage  in  connection  with 
the  shipments  covered  by  Exliibit  No.  2  amounts  to  $12,392.92. 
Upon  the  basis  we  have  just  stated,  its  damage  amounts  to  $8,827.39. 

The  exhibit  giving  details  respecting  the  shipments  upon  which 
reparation  is  asked  is  too  extensive  to  be  set  forth  in  this  report. 
But  inasmuch  as  there  is  no  dispute  respecting  the  shipments,  or  the 
figures  contained  in  that  exhibit,  we  deem  it  unnecessary  to  make 
detailed  findings  in  respect  of  each  shipment.  Therefore,  we  find 
that  in  connection  with  the  shipments  set  forth  in  complainant's 
Exhibit  No.  2  the  rates  assessed  by  defendants  under  the  tariffs  then 
in  force  resulted  in  undue  prejudice  against  complainant  and  in  dam- 
age to  it  in  the  sum  of  $8,827.39,  and  that  complainant  is  entitled  to 
reparation  from  defendants  in  that  amount,  with  interest  from  April 
23,  1907,  the  date  when  complaint  was  filed.  An  order  will  be 
entered  accordingly. 
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No.  3997. 
FREEMAN  LUMBER  COMPANY 

V. 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 

COMPANY  ET  AL. 


Decided  May  i,  1911, 


Commission's  amiomicement  that  reparation  will  not  ordinarily  be  awarded  in  b 
formal  case  attacking  a  rate  as  unreasonable,  or  otherwise  in  violation  of  law, 
imlesB  intent  to  claim  reparation  is  specifically  disclosed  therein  or  in  an  amend- 
ment thereof  filed  before  the  submission  of  the  case,  adhered  to. 

Report  of  the  Commission. 

Clabk,  Commissioner: 

In  case  No.  2691,  Freemxm  Lumber  Co.  v.  St.  Z.,  L  M.  <&  8.  By. 
Co.^  19  I.  C.  C.  Rep.,  348,  the  Commission  considered  and  passed 
upon  a  complaint,  filed  July  12,  1909,  in  which  it  was  alleged  that  in 
the  readjustment  of  rates  on  lumber  from  producing  districts  in 
Arkansas  and  vicinity  defendants  had  changed  the  velative  adjustment 
of  rates  as  between  complainant's  shipping  point  and  other  shipping 
points,  to  the  disadvantage  of  complainant.  The  prayer  of  the  com- 
plaint was  that  defendants  be  required  to  restore  the  rates  previously 
in  effect  as  per  certain  specified  tariffs.  The  record  does  not  discloee 
any  suggestion  of  a  demand  for  reparation  or  of  intent  to  make  such 
demand. 

While  the  allegations  of  that  complaint  put  in  issue  the  rates  on 
cypress  and  hardwood  lumber  from  Gleason,  Ark.,  to  all  points  of 
destination  named  in  the  tariffs  referred  to,  it  developed  at  the  hearing 
that  complainant's  real  grievance  was  against  the  then  existing  rates 
from  Gleason  to  the  Missouri  River  crossings  and  to  certain  Missis- 
sippi and  Ohio  River  crossings. 

The  order  of  the  Commission  required  the  establishment  of  named 
rates  to  certain  points  in  Missouri,  Kansas,  Nebraska,  and  Iowa,  and 
to  St.  Louis,  Mo.,  and  Cairo  and  Thebes,  111.,  on  cypress  lumber. 
Defendants'  adjustment  of  rates  on  hardwood  lumber  was  sustained. 

In  a  complaint,  filed  April  6, 1911,  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  and  the  Missouri  Pacific  Railway 
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Company,  this  same  complainant  now  prays  for  reparation  on  ship- 
ments of  cypress  lumber  in  the  sum  of  $629.50,  based  upon  the  find- 
ings of  the  Conmiission  in  case  No.  2691,  »upra. 

In  order  to  avoid  multiplicity  of  actions  and  consequent  unnecessary 
labor  and  expense,  and  in  order  that  defendants  as  well  as  the  Com- 
mission might  have  due  notice  of  the  full  extent  of  a  complaint  and 
the  effect  of  an  order  thereunder,  the  Commission,  prior  to  the  filing 
of  the  complaint  in  case  No.  2691,  supra^  adopted  an  announcement 
that  reparation  will  not  ordinarily  be  awarded  in  a  formal  case  attack- 
ing a  rate  as  unreasonable  or  otherwise  in  \dolation  of  law  unless 
intent  to  claim  reparation  is  specifically  disclosed  therein  or  in  an 
amendment  thereof  filed  before  the  submission  of  the  case.  Complaint 
in  case  No.  2691,  aupra^  was  filed  July  12,  1909,  the  case  was  sub- 
mitted April  17,  1910,  and  decided  June  10,  1910.  The  prayer  for 
reparation  is  filed  April  6,  1911,  and,  as  before  stated,  this  is  the  first 
suggestion  of  intent  to  claim  reparation  in  connection  with  the  pre- 
vious proceeding. 

The  (^mmission  is  not  a  court.  Its  proceedings  partake  somewhat 
of  a  judicial  or  semijudicial  character,  but  its  work  is  distinctively 
adminstrative.  It  should  and  must  consider  the  necessary  effect  of  an 
order  entered  by  it,  and  is  not  bound  by  the  limits  of  the  record  in 
the  case  immediately  under  consideration.  The  prime  purposes  of 
the  act  can  not  be  carried  into  effect  if  the  Commission  and  the 
defendants  in  proceedings  before  it  are  not  fully  and  fairly  put  on 
notice  as  to  the  extent  of  the  claims  presented  in,  and  necessarily 
connected  with,  the  complaint.  A  demand  for  reparation  on  a  single 
shipment  standing  by  itself  might  be  treated  by  the  defendants  as  an 
unimportant  matter  and  a  recoixi  so  made  might  and  very  probably 
would  omit  some  more  or  less  important  facts  or  considerations  which 
would  have  been  disclosed  on  a  more  careful  trial  if  the  number  of 
shipments  and  the  amount  of  reparation  were  large.  It  is  obvious 
fairness  that  complainants  be  required  to  disclose  their  whole  case, 
and  the  demands  upon  the  time  of  the  Commission  are  so  many  and 
pressing  that  unnecessary  multiplicity  of  proceedings  can  not  be 
encouraged  or  even  tolerated. 

Applying  the  above-noted  announcement  of  principle  and  procedure 
to  this  case  as  it  has  been  applied  to  others  of  similar  nature,  it  is 
apparent  that  this  complaint  can  not  be  further  proceeded  with. 
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No.  3596. 

WILLIAM  D.  SHOEMAKER 

v. 

CHESAPEAKE  &  POTOMAC  TELEPHONE  COMPANY. 


Submitted  March  18, 1911 .    Decided  April  S,  1911 . 


1.  As  between  Bubecribera  to  a  telephone  service  who  are  similarly  situated,  noHiiiig 

but  a  difference  in  the  service  rendered  or  focilities  furnished  can  justify  a 
difference  in  the  charges  exacted. 

2.  The  tBuct  that  a  few  subscribers  connected  with  a  new  exchange  were  previoaaly 

connected  with  another  exchange  which  was  abandoned  -by  the  defendant 
from  motives  of  economy  in  management  and  efficiency  of  service  is  not  such 
a  dissimilarity  of  circumstances  and  conditions  as  to  warrant  the  exaction  of 
the  current  charges  from  a  new  subscriber  while  for  the  same  service  and  facili- 
ties the  old  subscribers  continue  to  pay  the  lower  charges  formerly  nxartad  at 
the  old  exchange. 
8.  The  contracts  between  such  old  subscribers  and  the  defendant,  even  thou^  valid 
when  made,  can  not,  after  Congress  has  undertaken  to  regulate  the  rates  and 
practices  of  telephone  companies,  be  accepted  as  now  justifying  different 
charges  as  between  different  subscribers  similarly  situated,  such  undue  dis- 
criminations being  forbidden  by  the  act. 

Wittiam  D.  Shoemaker  for  complainant  in  person. 
Bernard  Carter  cfe  Sorts  for  defendant. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  act  of  June  18,  1910,  extended  the  provisions  of  the  act  to 
regulate  commerce  to — 

telegraph,  telephone,  and  cable  companies  (whether  wire  or  wireless)  engaged  in 
sending  meseages  from  one  State,  Territory,  or  District  of  the  United  States  to  any 
other  State,  Territory,  or  District  of  the  United  States; 

and  such  companies  are  declared  by  the  amended  act  to  be  common 
carriers  within  the  meaning  and  purposes  of  its  provisions.  This 
complaint  is  the  first  application  to  the  Commission  for  the  exercise 
of  its  newly  conferred  jurisdiction  over  that  kind  of  interstate  com- 
merce and  over  the  carriers  that  participate  in  it. 

The  petitioner  lives  in  Montgomery  county,  in  the  state  of  Mary- 
land, at  a  Dlace  called  Drummond,  which  is  within  the  municipal 
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boundaries  of  what  is  referred  to  on  the  record  as  the  district  of 
Bethesda.  He  has  called  upon  the  defendant  to  install  a  telephone 
at  his  residence  so  that  he  may  have  the  benefit  of  the  service  that 
the  defendant  is  offering  to  the  general  public.  The  defendant  is 
entirely  willing  that  the  petitioner  shall  become  a  subscriber  to  its 
service  and,  as  a  preliminary  to  the  establishment  of  that  relation 
with  him,  has  tendered  for  his  signature  a  service  contract,  embody- 
ing the  terms  and  conditions  upon  which  all  contracts  are  now  being 
made  by  the  defendant  with  new  subscribers.  But  the  complainant 
has  declined  to  execute  the  agreement,  and  alleges  that  the  defend- 
ant unlawfully  discriminates  against  him  when  it  refuses  to  install 
its  service  at  his  residence  on  the  same  terms  tiiat  it  now  exacts  from 
some  of  its  subscribers  who,  as  tiie  complainant  asserts,  are  similarly 
situated. 

In  order  fully  to  understand  tiie  point  in  controversy  it  becomes 
necessary  to  state  the  history  of  the  service  tiiat  tiie  defendant 
extends  to  residents  of  the  place  where  tiie  complainant  lives. 

On  or  about  August  1,  1902,  the  defendant  established  a  small 
office  in  Montgomery  county,  in  the  state  of  Maryland,  at  a  point 
about  one  mile  north  of  the  boimdary  line  separating  that  state 
from  the  District  of  Columbia.  Tliis  exchange  was  intended  to 
serve  the  adjacent  localities  in  Maryland  and  persons  residing  just 
across  the  line  in  the  District  of  Coliunbia.  The  charges  demanded 
were  $24  a  year  for  a  direct  or  private  line  with  an  unlimited  service, 
and  $18  a  year  for  a  so-called  four-party  line  with  a  similar  service. 
It  was  called  the  Somerset  Heights  exc)iange,  and  was,  of  course, 
connected  with  the  other  exchanges  operated  by  the  defendant, 
thus  enabling  the  subscribers  to  reach  all  persons  in  the  District  of 
Columbia  served  by  telephone.  The  subscribers,  whether  residing  in 
Maryland  or  across  the  line  in  the  District  of  Colmnbia,  were  re- 
quired, however,  in  addition  to  the  annual  charges  above  men- 
tioned, to  pay  a  toll  charge  of  10  cents  on  each  call  to  a  subscriber 
to  the  defendant's  service  residing  in  the  District  of  Coliunbia  and 
not  directly  connected  with  the  Somerset  exchange;  a  similar  toll 
charge  was  made  for  each  call  through  an  exchange  in  the  District  of 
Columbia  to  a  subscriber  to  the  Somerset  exchange. 

In  consequence  of  the  growth  of  the  Somerset  exchange  and  of 
the  number  of  residents  in  the  District  of  Columbia  that  were  con- 
nected with  it,  the  defendant  deemed  it  expedient,  in  November, 
1905,  to  remove  the  exchange  to  a  point  in  the  District  of  Columbia 
on  the  Tenleytown  Koad.  Upon  the  completion  of  the  new  office, 
known  as  the  Chevy  Chase  exchange,  the  Somerset  office  was  aban- 
doned and  the  telephones  of  all  its  subscribers  were  connected  with 
the  new  office.    The  installation  of  the  new  exchange  was  followed 
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by  some  changes  in  the  charges  for  the  service.  From  the  old 
Somerset  subscribers  who  were  transferred  to  the  new  exchange  the 
defendant  continued  to  exact  the  old  Somerset  rates;  it  appears  also 
that  a  few  new  contracts  were  made  with  new  subscribers  residing 
in  the  district  of  Bethesda  on  the  basis  of  the  rates  formerly  demanded 
of  subscribers  connected  with  the  Somerset  exchange.  All  the  old 
subscribers  living  in  Maryland,  as  well  as  those  residing  across  the  line 
in  the  District,  were  still  required  to  pay  the  10-cent  toll  on  all  mes- 
sages to  subscribers  in  the  District  of  Columbia  not  directly  connected 
with  the  Chevy  Chase  exchange,  but  tolls  were  no  longer  charged  on 
messages  from  the  city  of  Washington  to  subscribers  connected  with 
the  Chevy  Chase  exchange.  In  other  words,  all  the  subscribers  to 
the  old  Somerset  exchange,  including  those  residing  within  the  Dis- 
trict of  Columbia,  besides  getting  the  benefit  without  any  addi- 
tional charge  of  the  more  extended  service  offered  by  the  Chevy 
Chase  exchange,  were  also  given  the  right  to  receive  messages  through 
other  exchanges  in  the  city  of  Washington  free  of  toll  chaises. 
But,  with  the  few  exceptions  mentioned,  all  new  subscribers  to  the 
Chevy  Chase  exchange  were  required  to  pay  to  the  defendant  the 
regular  District  of  Columbia  rates,  which  are  hereinafter  explained 
in  detail. 

The  growth  of  the  new  exchange  at  Chevy  Chase  and  other  con- 
ditions tending  to  economy  and  convenience  in  management  led  the 
defendant  in  June,  1908,  to  abandon  that  exchange  also  and  to  estab- 
lish another  exchange  about  half  a  mile  farther  south  in  'the  city  of 
Washington.  This  is  called  the  Cleveland  exchange.  All  subscribers 
to  the  original  Somerset  and  Chevy  Chase  exchanges,  together  with  some 
200  subscribers  formerly  connected  with  what  is  known  as  the  West 
Washington  exchange,  were  transferred  to  this  new  exchange.  Again 
the  service  offered  by  the  defendant  was  much  extended  by  reason  of 
the  much  larger  number  of  subscribers  connected  with  the  new  ex- 
change; but,  again,  no  additional  charges  were  exacted  from  the  orig- 
inal subscribers  to  the  Somerset  exchange,  or  from  the  new  subscribers 
in  the  Bethesda  district  that  were  later  attached  to  the  Chevy  Chase 
exchange  on  the  basis  of  the  original  Somerset  contracts.  Ail  other 
subscribers  to  the  new  Cleveland  exchange  are  required  to  pay  the 
regular  District  of  Columbia  rates  as  follows:  For  a  direct  line  and  an 
unlimited  service,  $48  per  year ;  for  a  direct  line  and  600  calls  during 
the  year  $39,  additional  calls  being  paid  for  at  the  rate  of  5  cents 
each;  and  for  a  four-party  line  service,  entitling  the  subscriber  to  600 
calls,  $36  per  year,  with  the  same  provision  for  extra  calls.  To 
some  10  old  subscribers  residing  just  across  the  line  in  the  Dis- 
trict of  Columbia,  and  formerly  connected  with  the  old  Somerset 
exchange,  and  27  old  subscribers  residing  in  Maryland  who  were  for- 
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merly  connected  either  with  the  old  Somerset  exchange  or  with  the 
subsequently  established  Chevy  Chase  exchange,  the  defendant's 
service  is  furnished  through  the  new  exchange,  as  heretofore  ex- 
plained, on  the  basis  of  the  old  contracts. 

It  was  after  the  installation  of  the  new  Cleveland  exchange  and 
after  both  the  Somerset  and  the  Chevy  Chase  exchanges  had  been 
abandoned  that  the  complainant  entered  into  negotiations  with  the 
defendant  for  the  installation  of  a  telephone  in  his  residence  at  Dnun- 
mond.  Being  a  new  subscriber,  the  defendant  demanded  for  the  service 
the  District  of  Colimibia  rates.  He  declined  to  execute  the  contract  and 
insisted  on  one  in  the  form  originally  in  use  when  the  Somerset  exchange 
was  in  operation.  As  a  matter  of  fact  it  was  beyond  the  power  of  the 
telephone  company  to  enter  into  such  an  agreement  for  the  reason 
that  it  now  has  no  exchange  at  Somerset;  nor  can  it  offer  the  com- 
plainant a  contract  in  the  form  offered  to  subscribers  when  the  Chevy 
Chase  exchange  was  in  operation,  for  that  exchange  also  has  been 
abandoned.  All  the  defendant  can  do  for  the  complainant  is  to 
install  a  telephone  at  his  residence  and  connect  it  with  the  new 
Cleveland  exchange.  This  is  what  it  is  willing  to  do  and  this  is 
what  the  complainant  desires.  But  for  such  a  connection  and  such  a 
service  the  defendant  demands  the  rates  current  in  the  District  of 
Columbia  and  now  required  by  it  of  all  new  subscribers  to  the  Cleve- 
land exchange,  whether  residing  in  the  city  of  Washington  or  in  the 
district  of  Bethesda.  The  complainant  on  the  other  hand  is  willing 
to  pay  for  the  service  only  on  the  basis  of  the  original  Somerset  con- 
tracts. As  some  37  of  his  immediate  neighbors  are  now  getting  the 
more  extended  service  through  the  Cleveland  exchange  on  the  basis  of 
their  original  Somerset  contracts,  he  demands  the  same  service  on  the 
same  terms,  on  the  ground  that  he  is  similarly  situated;  and  he  con- 
tends that  the  refusal  of  the  defendant  to  give  him  the  service  on  that 
basis  is  an  undue  and  unlawful  discrimination  against  him. 

The  explanation  of  the  situation  made  by  the  defendant  is  that  it 
has  been  its  policy  whenever  it  becomes  necessary  to  transfer  sub- 
scribers from  one  exchange  to  another,  where  a  higher  charge  is 
exacted,  to  continue  to  recognize  its  contracts  with  the  old  sub- 
scribers until  they  are  eliminated  gradually  through  the  voluntary 
discontinuance  of  the  service,  change  of  locality,  or  a  demand  for  a 
higher  grade  of  service.  That  has  been  its  position  with  respect 
to  the  remaining  37  original  subscribers  to  the  old  Somerset 
exchange.  Having  abandoned  that  exchange  for  its  own  con- 
venience it  has  not  desired,  as  we  understand  the  record,  to  impose 
higher  charges  on  these  old  subscribers,  notwithstanding  the  enlarge- 
ment of  the  service  that  they  enjoy  through  the  new  exchange. 
The  defendant  points  out  that  since  the  opening  of  the  Cleveland 
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exchange  189  new  subscribers  residing  in  Maryland  have  been  added 
to  it,  all  of  whom  pay  the  going  rates  for  the  District  of  Columbia. 

On  these  facts  the  defendant  submits  for  the  decision  of  the  Com- 
mission tiie  question  whether  it  may  lawfully  continue  the  service 
through  the  Cleveland  exchange  to  the  37  original  subscribers  to  the 
Somerset  exchange  on  the  original  terms  then  enjoyed  by  them,  or 
whetlier  it  must  now  require  them  to  pay  the  going  rates  exacted  of 
ail  other  subscribers  to  the  Cleveland  exchange.  In  this  connection 
we  are  advised  that  it  is  quite  generally  the  practice  of  telephcme 
companies  throughout  the  country  to  deal  with  old  subscribers  in  this 
way  under  similar  circumstances.  i 

It  has  been  said  not  infrequently  that  the  national  legislation  to 
regulate  and  control  interstate  traffic  has  resulted  in  largely  increas- 
ing the  revenues  of  the  carriers.  In  some  respects  this  is  true.  A 
railroad  official  competent  to  make  an  estimate  has  expressed  the 
opinion  that  the  provision  in  the  law  forbidding  carriers  to  issue  free 
interstate  passes,  except  in  certain  specified  cases,  has  had  the  effect 
of  adding  many  millions  of  dollars  a  year  to  their  revenues.  Some 
miUions  of  dollars  are  also  doubtless  saved  to  the  carriers  annually  by 
reason  of  the  provisions  in  the  amended  act  and  the  accompanying 
legislation  looking  to  the  suppression  of  rebates.  Moreover,  their 
annual  revenues  are  no  longer  diminished  by  reason  of  the  unlawful 
discriminations  and  preferences  formerly  more  or  less  generally  prac- 
ticed by  carriers  but  now  in  large  measure  abandoned  in  connection 
with  interstate  traffic,  because  of  the  powers  lodged  in  the  Conunission 
to  enforce  redress  and  secure  punishment  in  such  cases. 

The  conditions  under  which  interstate  traffic  is  now  conducted 
are  thought  to  be  fairly  clean  and  free  from  such  practices,  and  to 
the  extent  that  this  is  true  the  revenues  of  interstate  carriers  have 
necessarily  been  augmented.  In  using  its  powers  to  bring  about 
a  better  observance  of  the  law,  the  activities  of  the  Conamission 
have  therefore  resulted  to  some  extent  in  increasing  the  revenues 
of  railroad  companies.  And  much  remains  to  be  done  in  the 
way  of  readjusting  the  practices  of  carriers  that  will  further 
augment  their  earnings.  Recent  examinations  by  this  Commis- 
sion of  the  accounts  and  records  of  certain  Unes  have  disclosed 
the  fact  that  while  there  is  now  a  more  or  less  general  obedience  of 
the  provisions  of  law  forbidding  the  use  of  free  interstate  trans- 
portation except  in  the  special  cases  enumerated  in  the  act,  free 
state  passes  are  nevertheless  still  issued  by  many  carriers  and  to 
an  extent  and  imder  conditions  that  shock  the  moral  sense.  The 
reports  show  not  only  that  many  state  and  federal  judges,  state  and 
national  legislators,  marshals  and  sheriffs,  mayors  and  postmasters, 
aldermen  and  county  conamissioners,  and  officials  of  other  classes,  as 
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well  as  lai^e  interstate  and  state  shippers,  are  regularly  supplied  by 
some  interstate  carriers  with  free  state  transportation,  but  that  such 
officials,  shippers,  and  others  do  not  hesitate  in  many  cases  to  request, 
and  sometimes  to  demand,  personal  favors  of  that  kind.  The  exami* 
nations  also  reveal  the  fact  that  state  passes  are  not  infrequently  used 
on  interstate  journeys.  Such  violations  of  law  are  said  by  rail- 
road officials  to  be  difficult  to  detect  and  prevent;  some  difficulties 
are  also  involved  when  it  becomes  necessary  to  make  proof  of  them. 
But  the  abandonment  by  carriers  of  the  practice  of  giving  special 
favors  and  privileges  of  that  kind  would  add  largely  to  their  rev- 
enues. There  are  also  other  ways  not  necessary  here  to  describe  by 
which  carriers  in  connection  with  transportation  within  the  bound- 
aries of  a  state  not  only  wrongfully  impair  their  revenues  but  in 
principle  violate  the  provisions  that  govern  interstate  traffic.  One 
instance  has  come  to  our  attention,  and  there  are  doubtless  others, 
where  a  large  interstate  shipper  by  threatening  to  withdraw  its  in- 
terstate traffic  from  an  interstate  carrier  and  give  it  to  another  line 
induced  the  carrier  to  make  unduly  low  rates  on  its  extensive  move- 
ments within  a  state.  Much  progress  has  been  made,  so  far  as  inter- 
state commerce  is  concerned  and  also  in  many  of  the  states,  in  elimi- 
nating these  evils ;  but,  as  we  have  indicated,  ways  still  remain  by 
which  specially  favored  shippers  may  and  do  receive  special  advan- 
tages and  privileges  at  the  hands  of  carriers  in  connection  with  their 
state  as  well  as  their  interstate  traffic.  These  abuses  are  practiced 
to  the  disadvantage  of  the  revenues  of  the  carriers  and  when  cor- 
rected, as  they  will  be  in  time,  the  manifest  result  will  be  further 
to  augment  their  earnings. 

It  is,  however,  a  narrow  view  of  the  matter  to  test  the  value  of  this 
effort  to  rid  interstate  traffic  of  its  evils  and  inequaUties  by  the  effect 
upon  the  revenues  of  the  carriers ;  and  those  who  say  that  such  legisla- 
tion has  served  no  real  public  interest,  wholly  overlook  the  moral 
aspects  of  the  question.  The  r^ulation  of  interstate  carriers  by  the 
national  government  and  of  state  carriers  by  the  respective  state 
governments  involves  the  proposition  that  the  construction  and  con- 
duct of  highways  is  essentially  a  matter  for  government,  and  not  for 
purely  private  initiative.  That  general  theoiy  imderlies  all  regula- 
tive legislation  with  respect  to  transportation.  While  a  railway  com- 
pany is  a  person  within  the  fourteenth  amendment  and  its  property 
private  property  to  a  well-defined  extent,  and  as  such  entitled  to 
the  same  protection  that  is  accorded  to  other  private  property, 
it  is  equally  well  understood  that  the  railroads  are  carrying  on  a 
public  function  and  are  operating  highways  for  the  pubUc  and  are 
therefore  subject  to  pubhc  regulation.  This  being  the  case,  it  is 
in  the  highest  sense  the  duty  of  government  to  assure  to  all  the 
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right  to  use  such  highways  on  just  terms  and,  what  is  still  more 
important,  on  equal  terms.  And  this  assurance  is  made  effective 
only  by  the  strict  suppression  of  unlawful  discriminations  and  prefer- 
ences and  special  favors  and  privileges,  regardless  of  the  effect  upon 
the  revenues  of  the  carriers.  There  is  the  further  consideration  that 
any  increase  in  the  revenues  of  carriers  resulting  from  such  efforts  to 
enforce  the  law  accrues  also  to  the  benefit  of  the  general  pubUc,  in 
that  increased  revenues  enable  the  carriers  to  make  larger  expendi- 
tures looking  to  greater  efficiency  and  more  satisfactory  service,  and 
tend  also  to  a  reduction  in  rates  and  likewise  enable  the  carriers  to 
meet  the  rate  reductions  required  by  our  orders,  which  during  the 
past  few  years  have  been  substantial  both  in  number  and  extent,  as 
the  careful  observer  wiU  not  have  failed  to  note. 

These  remarks  are  no  less  appUcable  to  telephone  and  telegraph 
companies  that  serve  the  general  public  as  common  carriers.  They 
are  suggested  by  the  fact  that  the  case  here  before  us,  which  seems 
to  be  altogether  free  from  the  element  of  intentional  wrong,  when 
disposed  of  according  to  the  principles  that  underhe  the  law,  wiU 
probably  result  in  increasing  the  revenues  of  the  defendant  without 
being  of  any  advantage  to  the  complainant,  except  as  the  en- 
forcement of  the  principles  of  equaUty  and  common  right  in  the 
transactions  between  a  pubUc  servant  and  the  pubUc  is  of  funda- 
mental  advantage  to  all  and  therefore  to  him.  Moreover,  those 
principles  when  applied  throughout  the  coimtry,  as  necessarily  they 
must  be,  may  result  in  a  more  or  less  substantial  addition  to  the  rev- 
enues of  other  telephone  companies  that  have  been  dealing  with  their 
old  subscribers  in  the  same  way.  For  that  reason  we  have  thought  it 
well  to  make  some  observations  of  this  nature,  particularly  in  view 
of  the  fact,  as  we  have  had  frequent  occasion  to  observe,  that  some 
carriers,  when  correcting,  under  the  compulsion  of  our  orders,  pref- 
erences and  discriminations  that  ought  voluntarily  to  have  been  cor- 
rected without  waiting  for  an  order,  are  in  the  habit,  when  explaining 
their  course  to  the  favored  shippers,  of  attributing  the  withdrawal 
of  their  special  advantages  and  privileges  to  the  intermeddling  of  the 
Commission  rather  than  to  the  law  itself  and  the  principles  of  equality 
and  fairness  that  it  enforces. 

'  Coming  now  to  the  merits  of  the  question,  it  appears  that  this  is 
in  no  sense  a  rate  case  and  does  not  present  any  rate  question  for 
examination.  The  complainant  does  not  allege  that  the  current 
charges  for  the  different  grades  of  service  offered  and  rendered  to 
the  public  by  the  defendant  through  its  Cleveland  exchange  or  else- 
where are  unreasonable.  What  the  complainant  contends  is  that 
the  defendant  can  not  lawfully  demand  the  current  rates  of  him 
while  at  the  same  time  collecting  less  than  the  current  rates  from 

20 1.  C.  a  Rep. 


SHOBBiAKEB  V.   C.   &  P.  TELEPHONE  CO.  621 

some  of  his  friends  and  neighbors  at  Drummond  for  precisely  the 
same  service.  Some  of  his  neighbors  pay  the  current  rates;  the 
few  others  heretofore  alluded  to  pay  less  than  the  current  rates. 
He  and  the  latter  are  similarly  situated  in  all  respects.  •  The  only 
diflFerence  between  them  is  that  some  years  ago  they  were  sub- 
scribers to  the  Somerset  exchange.  It  is  obvious,  however,  that  this 
is  not  a  dissimilarity  of  circumstances  and  conditions  upon  which 
the  defendant  may  lawfully  base  a  difference  in  charges.  The  fact 
that  they  had  been  subscribers  to  an  exchange  since  abandoned 
does  not  affect  either  the  nature  or  the  extent  of  the  service  that 
they  now  receive  through  the  new  exchange.  What  the  complainant 
wishes  is  the  same  service  and  the  same  facilities,  and  what  he  demands 
is  that  there  shall  be  exacted  of  him  no  higher  basis  of  charges  than  are 
exacted  at  the  same  time  from  any  of  his  neighbors.  Although  he  may 
find  that  he  has  not  endeared  himself  to  his  neighbors  by  presenting 
this  matter  to  our  attention,  the  complainant's  attitude  is  entirely 
soimd.  The  law  expressly  assures  to  him  equality  in  rates  and  service 
at  the  hands  of  the  defendant,  and  in  standing  upon  his  rights  his  com- 
plaint when  properly  considered  makes  for  ultimate  justice  and  is 
therefore  a  pubUc  service.  The  motives  of  the  defendant  in  giving  its 
service  to  the  old  Somerset  subscribers  at  the  old  rates  may  perhaps 
readily  be  imderstood,  but  now  that  it  has  been  brought  within  the  pro- 
visions of  an  act  that  forbids  preferences  and  discrimhiations,  it  is 
manifest  that  the  defendant  can  not  continue  to  demand  of  some 
residents  in  the  district  of  Bethesda  more  than  it  demands  for  the 
same  service  rendered  to  others  similarly  situated.  That  its  course  of 
dealing,  as  between  the  old  Somerset  subscribers  and  the  new  sub- 
scribers to  the  Cleveland  exchange  in  the  district  of  Bethesda,  has  now 
become  unlawful  under  the  act  seems  so  clear  as  not  even  to  admit  of 
discussion.  Being  a  public  servant,  subject  to  the  provisions  of  a  law 
that  forbids  undue  preferences  and  unjust  discriminations  on  any 
grounds  whatsoever,  it  is  manifest  that  nothing  but  a  difference  in 
the  service  rendered  or  in  the  facilities  furnished  will  justify  any  differ- 
ence in  the  charges  exacted,  and  that  the  defendant's  demand  upon  the 
complainant  for  greater  compensation  for  the  same  service  and  facili- 
ties subjects  him  to  a  discrimination  that  is  undue  and  unjust. 

It  is  not  altogether  clear  from  the  record  whether  the  contracts 
between  the  37  old  subscribers  to  the  Somerset  exchange  are  Uving 
contracts  in  the  sense  that  they  provide  a  term  of  years,  not  yet 
expired,  during  which  the  subscribers  were  to  be  entitled  to  the  old 
rates  in  force  at  the  Somerset  exchange  when  the  contracts  were 
executed.  But  whatever  may  be  the  fact  in  that  regard  the  con- 
tracts, now  that  the  Congress  has  undertaken  to  regulate  the  rates  and 
practices  of  interstate  telephone  companies,  can  not  justify  a  violation 
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by  the  defendant  of  the  provisions  in  the  act  forbidding  unjust  prefer* 
ences  and  undue  discriminations.  This  point  was  conclusively  settled 
in  ArmovM*  Packing  Co.  v.  U.  S.,  209  U.  S.,  56,  81,  where  the  court 
points  out  that — 

There  ia  no  provision  excepting  special  contracts  from  the  operation  of  the  law.  One 
rate  is  to  be  charged,  and  that  the  one  fixed  and  published  in  the  manner  pointed 
out  in  the  statute,  and  subject  to  change  in  the  only  way  open  by  the  statute. 

The  suggestion  that  an  act  of  Congress  which  renders  a  previously 
vaUd  agreement  unenforceable  or  that  impairs  its  value  is  subject 
to  constitutional  objections  is  fully  met  in  i.  dk  N.  R.  R.  Co.  v. 
MotiUy,  219  U.  S.,  467,  where  the  court  says: 

That  the  exercise  of  such  power  may  be  hampered  or  restricted  to  any  extent  by 
contracts  previously  made  between  individuals  or  corporations  is  inconceivable. 
The  framera  of  the  constitution  never  intended  any  such  state  of  things  to  exist. 

And  again,  after  citing  numerous  authorities,  the  court  says : 

They  support  the  view  that,  as  the  contract  in  question  would  have  been  illegal  if 
made  after  the  passage  of  the  commerce  act,  it  can  not  now  be  enforced  against  the 
railroad  company  even  though  valid  when  made.  If  that  principle  be  not  sound,  the 
result  would  be  that  individuals  and  corporations  could,  by  contracts  between  them- 
selves, in  anticipation  of  legislation,  render  of  no  avail  the  exercise  by  Congress,  to 
the  full  extent  authorized  by  the  constitution,  of  its  power  to  regulate  commerce.  No 
power  of  Congress  can  be  thus  restricted.  The  mischiefs  that  would  result  from  a 
different  interpretation  of  the  constitution  will  be  readily  perceived. 

From  the  beginning  this  has  been  the  construction  placed  by  the 
Commission  upon  the  provisions  of  the  act  in  their  relation  to  pre- 
viously executed  contracts  that  were  vahd  when  made.  It  follows 
therefore,  whatever  may  be  their  terms  either  in  regard  to  the 
charges  to  be  paid  or  the  time  during  which  such  charges  would  be 
exacted,  that  the  contracts  held  by  the  37  old  subscribers  to  the 
Somerset  exchange  can  not  now  justify  the  defendant  in  demanding 
of  the  complainant  higher  charges  than  it  demands  at  the  same  time 
from  such  old  subscribers,  they  and  the  complainant  being  similarly 
situated  in  all  respects. 

It  is  understood  in  what  has  been  said  that  there  is  no  difference 
either  in  the  physical  service  or  in  the  efficiency  of  the  service  now 
rendered  by  the  defendant  to  the  old  Somerset  subscribers  and  to 
its  new  subscribers  residing  in  the  same  locality  who  pay  the  current 
District  of  Columbia  rates.  It  must  also  be  understood  that  nothing 
here  said  relates  to  the  reasonableness  of  the  rates  exacted  of  sub- 
scribers to  the  Cleveland  exchange  or  of  the  particular  subscribers 
that  reside  in  the  district  of  Bethesda.  We  deal  here  only  with  the 
discrimination  that  has  been  pointed  out. 

An  order  wiU  be  entered  in  conformity  with  these  views. 
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No.  3322. 

GEORGIA  FRUIT  EXCHANGE  ET  AL. 

v. 

SOUTHERN  RAILWAY  COMPANY  ET  AL. 


Submitted  December  t7, 1910,    Decided  April  11, 1911. 


The 'methods  practiced  by  growera  in  Georgia  in  picking  and  packing  peaches  and 
loading  the  crates  into  cars  for  canriage  to  the  northern  markets,  and  the  difficulties 
of  refrigerating  them  in  transit  so  as  to  avoid  deterioration  and  rot,  considered  and 
discussed;  upon  the  ^ts  of  record  it  is  Held,  That  no  grounds  are  shown  for 
requiring  the  defendants  to  reduce  their  minimum  carload  weight  on  a  40-foot 
car  from  22,500  pounds,  or  536  crates,  to  19,000  pounds,  or  448  crates,  as  contended 
by  the  complainants. 

Watkins  cfe  Latimer  for  complainants. 

jB.  Walton  Moore,  M.  P.  CaUaway,  and  F.  W,  Gwaihmey  for  South- 
em  Railway  Company;  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way; Atlantic  Coast  Line  Railway  Company;  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company;  Georgia  Southern  & 
Florida  Railway  Company;  Illinois  Central  Railroad  Company; 
Central  of  Greoi^a  Railway  Company;  Seaboard  Air  Line  Railway; 
Atlanta  &  West  Point  Railway;  Western  Railway  of  Alabama; 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railroad  Company; 
Augusta  Southern  Railroad  Company;  Charleston  &  Western  Caro- 
lina Railway  Company;  Georgia  Railroad;  and  Macon  &  Bir- 
mingham Railway  Company. 

W.  A.  NortJumtt  and  N.  W.  Proctor  for  Louisville  &  Nashville  Rail- 
road Company. 

Edgar  J.  Rich  for  New  York,  New  Haven  &  Hartford  Railway 
Company. 

A.  G.  Jackson  for  Georgia  Railroad. 

Report  of  the  Cobimission. 

Hablan,  CommissioneT: 

The  peach  crop  of  Georgia  moves  to  the  markets  east  of  the  Mis- 
sissippi and  nortitk  of  the  Ohio  and  Potomac  Rivers  in  refrigerator 
cars  leased  by  the  defendants  for  the  season  from  the  oiyamzation 

20 1,  o.  o.  Bep. 


624  XKTEB8TATE  COMMEBOE  COMMIBSXON  BEPOBTS. 

known  as  the  Armour  Car  Lines.  They  are  of  modem  type,  40 
feet  in  exterior  length,  and  have  an  interior  capacity  of  1,924  cubic 
feet,  excluding  the  space  occupied  by  the  ice  bunkers  at  either  end. 
The  minimum  weight  on  this  traffic  when  moved  in  cars  of  that 
length  is  22,500  pounds,  which  is  construed  by  the  tariffs  to  mean 
535  crates  weighing  42  pounds  each.  The  question  directly  raised 
by  the  complaint  is  whether  a  minimum  of  that  number  of  crates 
is  a  reasonable  requirement  to  impose  upon  the  traffic  under  the 
special  conditions  that  surround  it.  The  contention  on  the  part 
of  the  complainants  is  that  the  crates  should  not  exceed  448  in 
number,  or  a  minimum  carload  weight  of  19,000  pounds. 

The  usual  method  of  loading  peaches  is  to  place  the  crates  end  to 
end  in  seven  rows  of  16  crates  each,  with  strips  between  the  rows 
to  prevent  shifting  in  transit  and  to  provide  space  for  the  free 
circulation  of  air.  When  so  loaded  the  seven  rows  in  the  first  tier 
on  the  floor  comprise  112  crates;  when  piled  in  that  fashion  four 
tiers  make  448  crates;  and  the  remaining  87  crates  on  the  fifth  tier 
make  the  total  of  535  crates.  The  crates  on  the  fifth  tier  are  placed 
as  near  the  ice  bunkers  as  possible,  44  being  at  one  end  and  43  at  the 
other  end  of  the  car.  The  omission  of  the  87  crates  on  the  top  tier 
makes  the  difference  between  the  minimum  carload  weight  of  22,500 
pounds  required  in  the  tariffs  and  the  carload  minimum  of  19,000 
pounds  which  the  complainants  claim  should  not  be  exceeded. 

The  contention  on  the  part  of  the  complainants  is  that  peaches 
come  to  maturity  and  are  also  marketed  while  the  weather  is  warm 
not  only  at  the  points  of  production  but  at  the  points  of  consumption; 
that  because  of  the  climatic  conditions  it  i^  impossible  thoroughly 
and  equally  to  refrigerate  more  than  four  tiers  of  crates,  and  that 
when  five  tiers  are  placed  in  the  car  the  refrigeration  of  the  87  crates 
on  the  top  tier  is  inadequate,  causing  rot  in  those  crates,  which 
results  in  more  or  less  injury  also  to  the  crates  in  the  lower  tiers.  To 
avoid  this  many  cars  have  been  loaded  by  the  shippers  to  the  height 
of  four  tiers  only,  and  on  all  such  shipments,  where  the  weight  was  less 
than  22,500  pounds,  reparation  is  demanded.  Four  tiers  occupy  55 
per  cent  of  the  loading  space  in  the  car  and  reach  a  height  of  4  feet, 
while  five  tiers,  comprising  535  crates,  take  a  little  more  than  60  per 
cent  of  the  entire  space  and  have  a  height  of  about  5  feet. 

The  crop  is  imcertain  in  quantity  because  of  the  liability  to  late 

frosts  in  the  spring.    In  1904  the  peach  shippers  of  Georgia  forwarded 

4,800  cars;  in  1905  only  2,103  cars  went  to  the  market;  in  1906 

the  shipments  rose  to  a  total  of  3,400  cars;  in  1907  the  movement 

dropped  off  to  1,821  cars  on  accoimt  of  a  frost  in  March;  in  1908 

there  was  a  heavy  crop,  which  required  6,025  cars  to  move  it  to 

the  markets;  in  1909  there  was  a  short  crop  and  only  2,273  cars  were 
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used;  and  in  1910  Georgia  raised  its  bumper  crop  and  sent  out  6,300 
carloads.  The  movement  of  the  crop  is  never  evenly  distributed 
through  the  shipping  season,  which  extends  from  early  in  Jime 
unta  late  in  July,  but  fluctuates  from  week  to  week,  as  is  illustrated 
of  record  by  the  statement  that  dining  the  week  ending  July  9,  1910, 
the  growers  shipped  out  from  south  Georgia  791  cars  and  during  the 
following  week  from  the  same  section  forwarded  1,223  cars.  To 
prepare  for  the  movement  experts  are  sent  through  the  orchards 
three  or  four  times  before  the  fruit  ripens,  in  order  to  look  over  the 
ground,  confer  with  the  shippers,  and  ascertain  the  probable  number 
of  cars  that  will  be  needed.  But  notwithstanding  this  exercise  of 
foresight  on  the  part  of  the  carriers  the  crop  is  so  unequal  in  amount 
and  its  ripening  often  so  sudden,  that  at  times  during  the  past  year 
the  car  supply  was  inadequate  to  move  the  shipments  offered,  and 
the  shippers  have  accordingly  presented  their  claims  for  damages. 
In  other  years  many  cars  have  been  returned  unused. 

The  cars  used  in  this  traffic  are  equipped  with  ventilators  but  they 
are  seldom  used,  the  practice  being  to  forward  the  peaches  imder 
refrigeration,  the  cars  being  closed  as  tightly  as  possible.  As  a  rule 
no  provision  is  made  by  the  Georgia  growers  for  cooling  the  fruit 
before  it  is  loaded  into  the  car.  TTie  car  itself,  having  its  bunkers 
filled  with  ice  at  the  icing  station  before  being  set  on  the  shipper's 
track  for  loading,  is  cooled  to  some  extent;  but  the  fruit  goes  from 
tiie  tree  to  the  cAr  within  a  few  hours,  it  being  apparently  the  desire  of 
the  grower  to  pick,  pack,  and  load  during  the  working  hours  of  one  day. 
As  a  consequence  the  fruit,  picked  while  the  atmospheric  temperature 
ranges  from  80  to  115  degrees,  has  itself  a  temperature,  when  delivered 
into  the  partially  cooled  car,  of  from  64  to  83  degrees.  When  the  car 
is  loaded  and  closed  and  delivered  to  the  carrier  for  transportation  the 
bimkers  contain  something  less  than  10,000  pounds  of  ice  of  a  tem- 
perature approximating  32  degrees,  while  in  the  body  of  the  car  there 
are  from  20,000  to  23,000  pounds  of  fruit,  having,  as  the  record  shows, 
an  average  temperature  of  not  less  than  74  degrees.  Air  currents 
are  immediately  set  up  and  pass  slowly  down  through  the  bunkers; 
spreading  out  along  the  bottom  of  the  car,  they  are  supposed  to 
rise  up  between  and  through  the  crates  and  back  through  the 
bunkers  again,  thus  tending  gradually  to  equalize  the  temperature  of 
the  ice  and  the  peaches.  But  the  car  as  a  whole  does  not  and  can  not 
cool  rapidly;  and  it  is  said  that  at  the  top  there  is  always  a  stratum 
of  heated,  moist  air  having  a  temperature  in  the  neighborhood  of  80 
degrees  when  the  car  is  first  closed  and  seldom  falling  below  60  degrees 
until  it  has  been  on  the  road  from  24  to  48  hours.  It  is  doubtful 
whether  this  circulation  of  air  by  convection  is  even  approximately 
equal  throughout  the  car,  and  it  is  obvious  that  the  temperature  and 
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humidity  which  characterize  the  earlier  hours  of  the  journey  to  the 
markets  do  not  tend  to  the  preservation  of  the  fruit  at  its  best. 

As  soon  as  it  is  separated  from  the  tree  a  peach  ripens  or  decays 
very  rapidly.  When  picked  ripe  or  nearly  ripe  they  quickly  pass 
beyond  the  stage  of  perfection  and  be^  to  deteriorate  unless 
promptly  cooled  to  a  point  just  short  of  freezing.  A  delay  of  a  few 
hours  may  result  in  a  condition  that  no  subsequent  cooling  can 
repair.  Cooling  immediately  after  the  fruit  is  picked  serves  not  only 
to  retard  the  accelerated  ripening  due  to  the  separation  from  the 
tree  but  checks  the  development  of  rot  and  other  disease.  It  is  said 
that  perfectly  sound  ripe  peaches  properly  cooled  after  picking  will 
keep  well  for  several  weeks  in  storage,  the  length  of  time  depending 
largely  upon  the  promptness  and  thoroughness  of  the  cooling  process. 
This  is  called  precooling,  but  to  be  effective  it  must  be  done  at  the 
earUest  possible  moment  after  picking.  It  is  done  in  a  cold-storage 
plant  before  loading  or  can  be  done  after  loading  by  forcing  veiy 
cold  currents  of  air  through  the  cars.  In  this  way  the  ice  in  the  car 
is  not  relied  on  to  reduce  the  temperature  of  the  peaches,  but  onfy 
to  keep  the  car  cool  during  the  journey.  Precooled  to  a  temperature 
of  40  degrees  or  less,  peaches  under  normal  icing  may  be  transported 
with  safety  to  any  market  in  the  United  States,  even  though  loaded  in 
five  full  tiers.  Experiments  conducted  in  Georgia  by  the  agricultural 
department  have  demonstrated  this  fact.  The  record,  however,  indi-^ 
cates  that  but  one  Georgia  planter  practices  precooling  before  offering 
his  fruit  for  transportation,  and  he  is  not  a  complainant  in  this  pro- 
ceeding. The  crop  as  a  whole  moves  under  ordinary  icing.  The  com- 
plainants say  that  the  peaches  must  be  taken  from  the  trees  to  the 
cars  without  previous  refrigeration,  and  that  there  is  no  other  way  at 
present  to  handle  the  crop.  We  are  advised,  however,  that  another 
extensive  grower  is  installing  a  precooling  plant  for  use  during  this 
season. 

Another  difficulty  with  which  the  growers  have  to  contend  is  a 
disease  known  as  brown  rot,  which  prior  to  the  last  season  almost 
invariably  infected  the  peach  crop  of  that  state.  This  trouble  can 
now  be  avoided  by  the  use  of  a  treatment  worked  out  by  the 
department  of  agriculture.  The  spores  of  the  disease  are  said 
to  be  transferable  from  a  rejected  to  a  sound  peach  by  the  fin- 
gers of  the  picker  or  the  packer,  so  that  even  when  the  greatest 
care  is  exercised  in  picking,  selecting,  and  packing  the  fruit  it  is 
practically  impossible  to  eliminate  all  infected  peaches.  And  under 
the  warm  and  moist  conditions  existing  within  the  car  for  the  first 
day  or  two  after  its  transportation  has  commenced,  these  spores 
multiply  rapidly  and  quickly  infect  any  fruit  that  is  overripe  or 
which  has  been  injured  to  the  extent  of  breaking  its  skin.    The  infec- 
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tion  more  frequently  appears  in  the  loaded  car  in  the  upper  layer  of 
crates,  whether  it  be  the  fourth  or  the  fifth  layer,  for  it  is  there  that 
the  comparatively  high  temperature  and  greatest  degree  of  moisture 
are  found.  Because  of  brown  rot  and  the  inadequacy  of  refrigera- 
tion, a  number  of  growers  make  a  practice  of  loading  only  foiu:  tiers 
or  448  crates,  preferring  to  pay  freight  charges  on  five  tiers,  or  535 
crates,  in  order  to  avoid  the  losses  that  they  seem  to  think  are  due 
to  the  overloading.  While  it  is  said  that  many  cars  loaded  to 
the  mininiuTTi  weight  and  even  in  excess  of  the  minimum  weight 
have  arrived  at  destination  in  fairly  good  condition,  such  results,  it 
would  seem,  are  attributed  largely  to  the  character  and  condition  of 
the  fruit  itself  and  to  favorable  weather  at  the  time  of  loading. 
The  general  experience  is  that  the  fifth  tier  arrives  in  inferior  condi- 
tion. The  planters  therefore  ask  for  a  reduction  in  the  minimum 
number  of  crates  required  in  the  tariffs  of  the  defendants,  not  because 
it  is  impractical  to  load  535  crates  in  a  40-foot  refrigerator  car,  but 
on  the  ground  that  it  is  impossible  to  refrigerate  that  number  of 
uncooled  crates  with  the  faciUties  now  offered  by  the  carriers.  As  a 
matter  of  fact  the  refrigeration  of  a  minimum  load  of  448  crates  is 
not  perfect.  The  fair  inference  to  be  drawn  from  the  record  is  that 
without  precooling  entirely  satisfactory  refrigeration  is  only  possible 
for  the  first  and  second  tiers,  and  that  from  the  third  tier  up  the 
refrigeration  becomes  less  and  less  adequate. 

We  think  the  record  and,  more  particularly,  the  investigations  made 
by  the  department  of  agriculture  indicate  that  peaches  from  this 
section  of  the  country  ought  to  be  thoroughly  precooled  before  being 
offered  for  transportation.  When  this  is  done  not  only  may  they  be 
moved  with  safety  as  heretofore  stated,  even  when  loaded  practically 
to  the  capacity  of  the  car,  but  they  will  stand  cold  storage  with  some 
degree  of  satisfaction  for  several  weeks  after  their  arrival  at  destina- 
tion. When  loaded  in  a  heated  condition  there  is,  as  we  have  said,  a 
tendency  to  accelerated  ripening  and  decay,  and  if  any  of  the  peaches  so 
loaded  are  infected  with  brown  rot  the  disease  rapidly  spreads  to  other 
crates  of  sound  peaches.  If  they  have  been  bruised  in  packing  or  han- 
dling the  deterioration  is  also  very  rapid.  These  conditions  are  in^ 
herent  in  the  character  of  the  commodity  offered  for  transportation. 
It  is  true  that  the  defendants  in  their  tariffs  undertake  to  supply 
refrigeration.  But  this  can  not  be  interpreted  as  an  offer  on  their  part 
to  overcome  physical  conditions  and  characteristics  that  are  natural 
to  the  traffic.  Nor  can  it  be  interpreted  as  an  assumption  of  the  burden 
of  preparing  the  fruit  properly  for  shipment.  Some  responsibility 
rests  upon  the  shippers  to  improve  the  conditions  under  which  their 
traffic  is  offered  for  transportation.  The  experiments  conducted 
ahow  that  this  can  be  done  to  the  great  benefit  of  the  shipper  and  the 
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carrier  alike,  and  also  to  the  benefit  of  the  public.  If  shipped  in  con- 
dition to  stand  transportation  well  and  to  be  put  in  cold  storage 
afterwards,  not  only  would  the  peaches  reach  the  public  in  prime  con- 
dition but  the  glutting  of  the  markets  and  the  abnormally  low  prices 
resulting  therefrom  would  be  avoided.  Brown  rot  may  now  be  over- 
come, as  heretofore  stated,  by  a  treatment  recommended  by  the 
department  of  agriculture,  and  that  trouble  in  the  shipment  of 
peaches  from  Georgia  will  doubtiess  disappear  as  rapidly  as  the 
growers  take  the  necessary  precautions.  Precooling  would  largely 
if  not  entirely  stay  the  accelerated  ripening  and  decay  that 
quickly  follow  the  separation  of  the  fruit  from  the  tree  if  not 
promptiy  cooled.  This  precaution  prior  to  the  loading,  together 
with  proper  refrigeration  in  transit,  would  assure  the  most  perfect 
transportation  possible  with  the  refrigeration  devices  now  available 
to  the  carriers,  and  would  enable  the  growers  to  put  their  fruit  on 
the  market  in  the  best  possible  condition  and  to  dispose  of  it  at  the 
best  possible  prices.  It  may  be  well  here  to  say  that  throughout  the 
entire  record  there  is  no  suggestion  of  inadequate  or  improper  icing 
on  the  part  of  the  defendants.  The  cars  are  repeatedly  iced  on  the 
road  and  the  traffic  moves  in  special  trains  upon  a  running  schedule 
of  over  20  miles  an  hour,  including  stops  for  re-icing.  Unfortunately 
the  planters  of  Greorgia  are  not  prepared  at  this  time  to  precool  their 
peach  shipments.  It  is  difficult  to  see,  however,  how  the  responsi- 
bility for  the  results  flowing  from  the  failure  to  take  these  precautions 
can  be  said  to  rest  with  the  carriers. 

The  real  situation  that  seems  to  be  presented  by  the  record  is  that 
the  ice  in  the  car  is  not  able  to  reduce  the  temperature  of  the  heated 
mass  that  is  loaded  into  the  car  with  sufficient  rapidity  to  interrupt 
the  natural  processes  of  ripening  and  decay.  The  process  is  too 
slow  when  the  ice  in  the  car  is  relied  on  both  to  reduce  the  tempera- 
ture of  the  peaches  and  to  keep  a  low  temperature  throughout  the 
car  during  the  carriage.  We  are  asked  then  to  reduce  the  carload 
minimum  for  a  40-foot  refrigerator  car,  not  because  it  is  impracticable 
to  load  535  crates  in  such  a  car,  but  because  it  is  often  impossible,  with 
the  methods  of  refrigeration  now  available  to  the  carriers,  promptly 
and  thoroughly  to  refrigerate  that  number  of  crates  when  not  pre- 
cooled.  The  record  shows  that  if  the  minimum  carload  weight  is 
reduced  to  19,000  pounds,  which  means  448  crates  piled  in  four  tiers, 
the  refrigeration  would  still  be  imperfect  in  many  cases  and  could  not 
be  otherwise  than  imperfect  when  the  fruit  is  loaded  from  the  tree 
directly  into  the  car.  It  is  clear  that  if  we  should  endeavor  by  low- 
ering the  minimum  weight  to  meet  and  overcome  conditions  that 
inhere  in  the  peaches  when  loaded  in  the  maimer  now  customary  in 
Georgia  we  should  have  to  limit  the  load  to  three  tiers,  which  would 
mean  a  carload  minimum  weight  on  a  40-foot  car  of  about  15,000  or 
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16,000  pounds;  and  at  the  present  rate  this  would  mean  unduly 
low  car  earnings. 

Some  comparisons  are  made  of  record  between  the  minimum 
weights  specified  in  the  tariffs  of  carriers  moving  peaches  from  other 
parts  of  the  country,  but  we  do  not  find  them  helpful  in  this  pro- 
ceeding. The  conditions  surroimding  the  transportation  of  peaches 
from  California,  Texas,  and  the  northern  states  differ  very  widely 
from  the  conditions  prevailing  in  Georgia.  From  the  northern 
peach-producing  r^ons  the  traffic  moves  to  the  large  markets  at 
Boston,  New  York,  Philadelphia,  and  Baltimore  by  a  short  haul  and 
under  ventilation  only.  Brown  rot  is  practically  unknown  on  the 
Pacific  coast  and  each  peach  shipped  from  California  is  separately 
wrapped  in  tissue  paper.  California  peaches  are  also  picked  green  or 
* '  hard  ripe."  Moreover,  there  are  some  precooling  plants  in  that  state 
and  when  these  are  not  available  the  growers  take  advantage  of  the 
difference  of  15  to  20  degrees  in  the  day  and  night  temperatures,  and 
allow  their  fruit  to  cool  by  exposure  to  the  night  air  before  it  is  loaded. 
It  is  said  that  this  is  more  effective  than  the  cooling  resulting  from 
a  day  or  two  in  the  car  under  refrigeration.  Moreover,  within  the 
first  few  hours  after  the  movement  commences  the  trains  must  climb 
the  western  slope  of  the  Sierra  Mountains  and,  the  ventilators  having 
been  opened,  the  peaches  thus  get  the  advantage  of  the  lower 
temperature  of  those  altitudes.  None  ot  these  conditions  exist  in 
Georgia.  The  fruit  is  picked  when  ripe  or  nearly  so;  the  peaches 
are  not  wrapped  in  paper,  and  much  damage  has  resulted  from 
brown  rot.  There  are  no  lofty  ranges  of  mountains  to  climb  nor  is 
advantage  taken  of  such  difference  as  exists  between  the  day  and 
night  temperatures.  The  minimum  carload  weight  on  peaches  shipped 
from  California  is  24,000  pounds.  It  is  said  that  peaches  move  from 
Texas  points  imder  a  minimum  weight  of  20,000  poimds,  but  the  gen- 
eral conditions  that  surround  the  traffic  are  not  sufficiently  explained 
of  record  to  enable  us  to  draw  any  strong  and  clear  inferences  from 
that  fact  with  respect  to  the  reasonableness  of  the  minimum  weights 
under  which  the  traffic  moves  from  Georgia. 

In  several  formal  cases  the  Commission  has  had  occasion  to  con- 
sider the  rates  and  minimum  carload  weights  under  which  peaches 
are  shipped  from  Georgia  to  the  northern  markets.  As  long  ago  as 
June,  1904,  the  matter  was  examined  in  some  detail,  and  it  will  be 
instructive  to  read  in  this  connection  the  report  of  the  Commission 
then  announced  in  Georgia  Peach  Growers^  Asso.  v.  A.  C,  L.  R.  R.  Co., 
10  I.  C.  C.  Rep.,  265,  267,  268.  It  explains  much  of  interest  in  con- 
nection with  the  growing  of  peaches  in  Georgia,  and  discusses  at 
some  length  and  in  detail  the  extent  and  character  of  the  expedited 
service  of  the  carriers  in  moving  the  fruit  to  the  markets.    In  June, 
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1907,  a  very  exhaustiye  rehearing  of  the  whole  subject  was  had  in 
Waxdbaum  <k  Co.  v.  A.  C,  L.  R.  R.  Co.,  12  I.  C.  C.  Kep.,  178.  In  dis- 
posing of  that  case  a  very  earnest  effort  was  made  to  adjust  the  car- 
load earnings  on  a  basis  that  was  fair  to  the  carriers,  to  the  shippers, 
and  to  the  pubUc.  The  minimuin  carload  weight  is  a  factor  in  the 
carload  rate  and  in  connection  with  the  rate  per  100  pounds  deter- 
mines the  carload  earnings.  Any  reduction  in  the  minimum  weight 
without  an  increase  in  the  rate  per  100  pounds  would  therefore 
reduce  the  carload  earnings  of  the  carriw  and  would  be  equivalent 
to  a  reduction  in  the  rate  itself.  Kansas  City  Hay  Dealers  Asso.  v. 
M.  P.  Ry.  Co.,  14  I.  G.  C.  Rep.,  603.  The  charges  and  general  r^u- 
lations  now  controlling  the  movement  from  Georgia,  and  particularly 
the  rates,  carload  minimum  weights,  and  refrigeration  charges,  are  in 
substantial  accordance  with  our  findings  in  WaxeOxmm  <Sb  Co.  y.A.C.  L. 
R.  R.  Co.,  supra;  and  nothing  appears  of  record  here  that  has  served 
to  convince  us  that  any  change  in  the  miniTmiTp  carload  weights  is 
reasonably  required  of  the  carriers  at  the  present  time. 

In  accordance  with  these  conclusions,  an  order  will  be  entered 

diflmisfling  the  complaint. 
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No.  2786. 
COMMERCIAL  CLUB  OF  OMAHA    . 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


Submitted  October  28,  1910.    Decided  April  S,  1911. 


1.  The  long  continuance  of  a  rate  voluntarily  establlahed  and  not  published 

under  the  compelling  influence  of  competitive  conditions  is  in  itself  evi- 
dence of  no  little  weight  of  its  reasonabloiess;  but  the  long  continuance 
of  a  rate  largely  loses  its  value  as  evidence  in  a  case  involving  an  ad- 
vanced rate  for  the  same  service,  when  it  is  shown  that  the  prior  and 
lower,  rate  was  the  result  of  the  influence  of  a  strong  movement  by 
water. 

2.  The  record  presents  no  grounds  for  a  finding  that  a  rate  of  85  cents  per  100 

pounds  on  lima  beans  in  carloads  from  California  to  points  in  the  terri- 
tory extending  from  Colorado  to  the  Atlantic  seaboard  is  an  excessive 
rate  when  considered  as  a  blanket  rate,  or  any  grounds  for  taking 
Omaha  out  of  a  blanket  territory,  with  which  it  has  long  been  associated 
in  this  and  other  traffic  without  protest  from  any  quarter,  by  a  finding 
that  it  is  an  excessive  rate  to  that  particular  point  Should  it  appear, 
however,  from  judicial  proceedings  now  pending  that  the  power  of  the 
Commission  to  deal  with  rates  applicable  to  so  extensive  a  group  is  a 
limited  one  and  not  coextensive  with  the  power  of  the  carriers  to  estab- 
lish group  rates  of  such  broad  ai^lication,  nothing  said  here  must  be 
understood  as  indicating  that  the  Commission  would  be  satisfied  with  an 
85-cent  rate  to  Omaha. 

3.  The  order  heretofore  entered  herein  vacated  and  the  complaint  dismissed. 

E.  J.  MeVatm  f (nr  complainant 

N.  H.  Locmis^  Edaan  Rich^  P.  F.  Dunnej  and  F.  O.  Dittard  for 
Southern  Pacific  Company  and  Union  Pacific  Bailroad  C<»npany. 

James  O.  Jefery,  H.  J.  OampbeUj  and  B.  M.  FUppin  for  Missouri 
Pacific  Bailway  Company. 

E.  N.  Clark  iot  Denver  &  Bio  Ghrande  Bailroad  Omipany. 

Supplemental  Befobt  of  the  Commission. 

Hablan,  GoTwnUasioner: 

Our  report  in  this  proceeding  appears  in  18  I.  C.  C.  Bep.,  at  p.  53. 
The  matter  comes  before  us  again  upon  an  order  reopening  the  rec- 
ord for  further  hearing.  A  number  of  formal  and  informal  com- 
plaints presenting  the  same  question  are  also  pending  before  us.   The 
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issue  involved  in  all  of  them  is  as  to  the  reasonabl^iess  of  a  rate  of  85 
cents  per  100  pounds  on  lima  beans  in  carloads  moving  from  certain 
points  in  California  to  destinations  in  Texas  and  Colorado,  and 
to  Omaha  and  a  few  other  points  that  need  not  here  be  specifically 
mentioned.  This  case  involves  the  rate  to  Omaha,  while  the  cases 
that  follow  it  involve  the  reasonableness  of  the  85-cent  rate  to  other 
points.  The  relevant  facts  as  gathered  from  the  record  as  it  now 
stands  may  be  stated  as  follows : 

From  January  18, 1900,  until  January  1, 1909,  the  defendants  had 
maintained,  with  some  variations  in  the  carload  minimum  weights, 
a  blanket  rate  of  75  cents  per  100  pounds,  applicable  on  shipments 
of  lima  beans  from  certain  points  in  California  to  Colorado  and 
Texas  and  to  all  points  east  in  practically  the  whole  of  the  United 
States  except  the  so-called  southeastern  territory.  On  January  1, 
1909,  the  rate  was  advanced  to  85  cents  per  100  pounds  in  carloads, 
the  minimum  weight  of  40,000  pounds  established  on  October  12, 
1903,  remaining  unchanged.  At  the  same  time  advances  were  made 
in  the  rates  on  a  number  of  other  commodities,  such  as  peas;  alfalfa 
meal ;  sugar ;  cereals  and  cereal  products ;  drugs  and  medicines ;  fruits; 
fruits  concentrated,  dried,  in  sacks,  in  boxes,  and  preserved;  nuts; 
petroleum ;  seed ;  mustard ;  soap ;  and  tobacco ;  and  also  on  a  number 
of  manufactured  and  other  articles,  such  as  agricultural  implements, 
baking  powder,  beer,  blankets,  bottles,  canned  goods,  leather,  wire 
rope,  woolen  waste,  beeswax,  hides,  and  wool  in  the  grease  and 
scoured. 

Tlie  shippers  interested  in  the  bean  rate,  learning  of  the  proposed 
advance,  arranged  for  a  conference  in  regard  to  the  matter  be- 
tween the  representatives  of  the  transportation  bureau  of  the 
Merchants  Exchange  of  San  Francisco  and  representatives  of  the 
defendants.  Tliis  meeting  occurred  a  few  days  before  the  advanced 
rate  went  into  effect.  No  complaint  seems  then  to  have  been  made 
on  behalf  of  the  shippers  as  to  the  reasonableness  of  the  higher  rate 
in  and  of  itself.  The  point  urged  was  that  their  shipments  into 
Texas  were  meeting  the  competition  of  foreign  beans,  particularly 
from  Austria-Hungary,  and  that  the  advanced  85-cent  rate  would 
substantially  modify,  if  not  entirely  stop,  the  movement  from  Cali- 
fornia to  that  state.  As  a  result  of  the  conference,  the  initial  lines, 
without  fully  investigating  the  matter  for  themselves,  decided  to 
recommend  their  connections  to  restore  the  75-cent  rate  to  Texas 
points.  At  the  next  meeting  of  the  transcontinental  freight  bu- 
reau, held  in  Chicago  a  few  days  after  the  85-cent  rate  had  become 
effective,  this  recommendation  was  approved.  Thereupcm  the  north- 
ern  lines,  in  order  to  preserve  the  parity  of  rates  on  beans  that  had 
always  existed  between  Texas  points,  on  the  one  hand,  and  Colorado 
points  and  Omaha,  on  the  other,  decided  to  restore  the  75-cent  rate  to 
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those  points  also.  The  further  explanation  made  of  the  course  of 
the  northern  lines  in  the  matter  is  that  some  of  them  that  serve 
Texas  points  also  pass  through  Colorado  and  other  intermediate  ter- 
ritory, and  they  did  not  feel  that  it  was  desirable  to  carry  lower  rates 
to  Texas  than  to  the  intermediate  points.  Although  the  conclusion 
to  restore  the  former  rate  to  Texas  and  Colorado  points  and  to 
Omaha,  and  the  few  other  points  involved,  was  reached  in  January, 
1909,  the  carriers,  because  of  the  complicated  and  extended  nature 
of  the  tariffs,  were  not  able  actually  to  make  the  75-cent  rate  again 
effective  until  June  5,  1909.  As  a  consequence  the  85-cent  rate  re- 
mained in  effect  to  those  points  for  five  months  after  the  restoration 
of  the  75-cent  rate  had  been  agreed  upon.  It  is  to  be  observed  that 
to  all  other  parts  of  the  very  broad  blanket  territory  heretofore  de- 
scribed the  85-cent  rate  has  remained  undisturbed  from  the  time  it 
was  first  published. 

During  the  interval  between  January  1  and  June  5, 1909,  while  the 
86-cent  rate  was  in  effect  to  Omaha  and  points  in  Texas  and  Colo- 
rado, more  or  less  extensive  shipments  of  lima  beans  moved  to  those 
destinations  from  California;  and  the  formal  and  informal  com- 
plaints to  which  we  have  alluded  were  filed  for  the  purpose  of  obtain- 
ing reparation  on  these  shipments  on  the  basis  of  the  75-cent  rate. 

As  originally  presented  to  us  the  record  showed  nothing  beyond 
the  existence  for  years  of  the  75-cent  rate  to  Omaha,  and  its  "  volun- 
tary restoration,"  as  we  said  in  the  report,  "  after  the  higher  rate  had 
been  eicperimented  with  for  a  few  months  only."  The  complaint  took 
the  form  of  a  mere  reparation  case  which  seemed  to  offer  no  reason- 
able solution  other  than  that  arrived  at,  namely,  that  the  defendants 
had  themselves  found  that  the  85-cent  rate,  so  far  as  shipments  to 
Omaha  were  concerned,  was  more  than  the  traffic  could  bear,  and 
therefore  had  restored  the  75-cent  rate  with  the  intention  of  main- 
taining it  as  the  maximum  rate  to  that  point  for  the  future.  As  the 
case  was  argued,  it  left  us  under  the  impression,  as  we  stated  in  the 
report,  that  the  restoration  of  the  prior  75-cent  rate  to  Omaha  and 
Texas  points,  while  leaving  the  85-cent  rate  to  other  points  un- 
changed, was  apparently  intended  by  the  carriers  as  a  "  withdrawal 
of  those  few  points  from  the  extensive  grouping  with  which  they  had 
for  many  years  been  associated  in  connection  with  this  traffic."  Rep- 
aration was  therefore  ordered  and  the  defendants  were  also  required 
to  maintain  ihe  75-cent  rate  to  Omaha  for  the  usual  period  of  two 
years. 

The  announcement  of  this  conclusion  was  followed,  as  heretofore 
explained,  by  the  presentation  on  the  formal  and  informal  docket  of 
claims  for  reparation,  amounting  in  the  aggregate  to  a  very  sub- 
stantial sum. 
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There  had  been  no  intimation  in  the  record  upon  which  <mr 
previous  report  was  based,  or  any  indication  on  the  argument,  of  a 
purpose  on  the  part  of  the  defendants  to  re-establish  the  85-cent  rate 
to  Texas  and  Colorado  points  and  to  Omaha.  Apparently  the  wit- 
nesses who  testified  and  the  counsel  that  argued  the  case  had  not  been 
advised  by  the  defendants  that  steps  had  already  been  taken  to  bring 
those  points  again  under  the  85-cent  rate  then  applicable  to  all  other 
parts  of  the  blanket  territory.  The  result  was  that  while  our  order 
awarding  reparation  on  the  basis  of  the  restored  75-cent  rate  and  re- 
quiring that  rate  to  Omaha  for  the  future  was  entered  on  March  7, 
1910,  a  tariff  had  already  been  filed,  as  was  later  disclosed,  under 
whidi  the  85-cent  rate  to  that  point  was  again  to  become  effective  on 
March  22,  1910.  Thereupon,  the  motion  for  rehearing  in  this  com- 
plaint was  filed,  and  allowed,  and  the  additional  testimony  now  before 
us  was  taken. 

The  explanation  made  by  the  defendants  of  this  rather  unusual 
and  vacillating  rate  history  is  that,  immediately  after  the  75-cent 
rate  had  been  re-established  to  Omaha  and  other  points  in  that  gen- 
eral territory,  protests  were  made  by  jobbers  at  St.  Louis,  New  Or- 
leans, Joplin,  and  other  points  against  the  continued  exaction  at  those 
points  of  the  85-cent  rate.  No  complaint  seems  to  have  been  made  by 
them  as  to  the  reasonableness  of  the  latter  rate  in  and  of  itself;  all 
that  was  demanded  was  that  the  discriminaticm  be  removed  so  that 
the  jobbers  who  were  pa3dng  85  cents  per  100  pounds  could  compete  on 
equal  terms  with  those  at  Omaha  and  elsewhere  who  were  enjoying 
the  benefit  of  the  75-cent  rate.  These  complaints  became  so  numerous 
that  the  defendants  instituted  a  thorough  investigation  of  the  mat- 
ter, and  especially  with  respect  to  the  representations  of  the  Califor- 
nia shippers  as  to  the  importation  of  foreign  beans  through  GbJves- 
ton.  It  appeared  at  the  conclusion  of  their  inquiry,  as  we  are  in- 
formed,  that  but  one  ton  of  foreign  beans  had  been  brought  into 
Galveston  during  the  year  ending  June  30,  1907;  that  129  tons  had 
come  in  during  the  fiscal  year  of  1908 ;  and  900  tons  during  the  year 
1909.  It  was  also  ascertained  that  during  the  year  ending  June  30, 
1908,  while  the  75-cent  rate  was  in  effect  the  rail  lines  had  moved 
9,671  tons  of  California  beans  to  Texas,  and  that  11,136  tons  had  been 
shipped  to  Texas  by  rail  during  1909,  although  for  a  part  of  that 
time  the  85-cent  rate  was  in  effect  With  this  information  before 
them  the  carriers  felt  that  they  had  made  a  mistake  in  acceding  to 
the  demands  of  the  California  bean  shippers,  and  that  there  had  been 
no  good  reason  for  taking  Texas  and  Colorado  points  and  Omaha  and 
the  other  points  out  of  the  general  group  in  which  for  many  years 
they  had  been  included  with  respect  to  this  and  other  traffic.  And 
therefore  at  their  next  meeting  in  November,  1909,  they  decided  to 
bring  all  those  points  again  under  the  85-cent  rate.    This  condusicm 
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was  made  effective,  as  stated,  on  March  22, 1910,  just  two  weeks  after 
our  order  in  this  case  had  been  entered,  and  after  the  restored  rate 
of  75  cents  had  been  in  effect  f (»r  about  10  months. 

Two  questions  arise  on  the  facts  as  we  have  stated  them :  1.  Whether 
(he  complainants  in  these  formal  and  informal  cases  are  entitled 
to  reparartion  on  shipments  made  during  the  five  months  while 
the  85-cent  rate  was  in  effect,  on  the  theory  that  it  was  an  excessive 
rate  in  view  of  the  fact  that  the  prior  rate  was  75  cents  and  that  this 
rate  was  subsequently  restored  and  remained  in  effect  until  March 
22,  1910,  a  period  of  about  ten  months  as  just  stated.  2.  Whether 
the  85-cent  rate  a'gain  made  effective  on  that  date  and  now  in  force 
is  an  unreasonable  rate. 

Lima  beans  have  come  to  be  regarded  more  or  less  as  a  staple  arti- 
cle of  food.  Oranges,  on  the  other  hand,  are  possibly  to  be  classed 
among  the  luxuries  notwithstanding  their  very  wide  and  common 
use  among  all  classes.  The  rate  on  oranges  is  $1.15  per  100  pounds  in 
carloads  to  all  points  in  substantially  the  same  territory  to  which 
beans  take  the  85-cent  rate.  The  value  at  the  point  of  origin  of  a 
carload  of  lima  beans  of  the  minimum  weight  of  40,000  pounds  varies 
according  to  fluctuations  in  the  market  from  $1,500  to  $2,000 ;  and  the 
carload  earnings  to  any  part  of  the  blanket  territory  on  the  basis  of 
the  85-cent  rate  are  $340.  Oranges  seem  to  load  to  an  average  weight 
of  27,648  pounds.  Their  fair  average  value  per  box  at  the  shipping 
points  in  California  year  in  and  year  out  is  about  $1.50;  and  on  that 
basis  the  value  of  a  carload  containing  384  boxes  would  be  about 
$576.  The  earnings  on  a  carload  of  oranges  to  any  point  in  the 
blanket  territory  amount  to  approximately  $320.  The  record  shows 
that  beans  move  with  little  risk  of  damage  and  that  they  load  heavily. 
Oranges  do  not  load  so  heavily,  but  under  the  modem  methods  of 
pre-cooling  and  ventilating  or  icing  in  transit  they  seem  to  move 
with  a  minimum  risk  of  damage.  Considering  the  very  much  larger 
value  of  a  carload  of  lima  beans  as  compared  with  a  carload  of 
oranges,  we  find  it  difficult  to  reach  the  conclusion  that  a  rate  of  85 
cents  applicable  to  all  points  in  so  extensive  a  territory,  is  excessive 
when  considered  by  itself  or  tested  by  the  rate  and  carload  earnings 
on  oranges,  or  when  compared  with  the  rates  and  carload  earnings  on 
similar  products  of  California,  such  as  dried  fruit  and  canned  goods, 
when  destined  to  points  in  the  same  territory.  The  defendants  insist 
that  the  rate  is  in  itself  a  low  rate  and  that  the  75-cent  rate  was  unduly 
low.  Both  rates,  they  contend,  were  established  as  the  result  of  the 
influence  of  water  competition.  It  is  shown  that  1,145  tons  of  beans 
moved  from  California  to  the  eastern  seaboard  by  water  in  1906,  that 
in  1907  the  movement  amounted  to  758  tons,  while  653  tons  were 
shipped  in  1908  and  2,990  tons  in  1909.  The  75-cent  rate,  the  defend- 
ants assert,  was  originally  established  to  the  Atlantic  seaboard  be- 
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cause  of  the  substantial  moyement  by  water  and  was  extended  back 
through  the  blanket  territory  in  keeping  with  the  policy  of  the  trans- 
continental carriers  of.  furnishing  the  products  of  the  Pacific  coast 
with  a  widely  extended  market,  thus  enabling  them  to  compete  in  the 
broadest  possible  territory  with  similar  products  produced  at  more 
adjacent  points. 

The  record  shows  that  beans  have  been  moving  from  California  to 
all  points  in  the  blanket  territory  in  increasing  volume,  so  that  the 
85-cent  rate  has  not  impaired  the  free  movement  of  the  traffic.  But 
on  the  general  ground  that  the  earnings  of  the  defendants  were 
already  yielding  an  ample  return  on  the  investment  it  is  contended 
by  the  complainant  that  the  increase  in  the  rate  was  imnecessary. 
Beyond  that  suggestion  and  the  long  continuance  of  the  prior  rate  of 
76  cents,  there  was  practically  no  endeavor  of  record,  either  in  this 
case  or  in  the  cases  that  accompany  it,  to  show  that  the  present  rate  of 
85  cents  is  excessive  or  unreasonable.  If  it  be  true,  as  seems  to  be 
fairly  established,  that  the  75-cent  rate  to  the  eastern  seaboard  was 
the  result  of  the  influence  of  the  movement  of  beans  by  water  and 
was  extended  back  practically  across  the  continent  in  conformity 
with  the  policy  on  the  part  of  the  carriers  of  opening  the  widest  pos- 
sible markets  to  California  products,  the  long  continuance  of  that 
rate  can  have  no  very  strong  tendency,  if  any  tendency  at  all,  to  show, 
when  an  increase  in  the  rate  is  attacked,  that  the  prior  rate  was 
already  reasonably  high.  The  long  continuance  of  a  rate  voluntarily 
established  and  not  published  under  the  compelling  influence  of  com- 
petitive conditions  is  in  itself  evidence  of  no  little  weight  of  its  reason- 
ableness; but  the  long  continuance  of  a  rate  largely  loses  its  value  as 
evidence  in  a  case  involving  an  advanced  rate  for  the  same  service, 
when  it  is  shown  that  the  prior  and  lower  rate  was  the  result  of  the 
influence  of  a  strong  movement  by  water. 

As  we  understand  the  record  now  before  us  it  presents  no  grounds 
upon  which  we  may  properly  base  a  finding  that  a  rate  of  85  cents 
per  100  pounds  on  lima  beans  in  carloads  from  California  points 
to  points  in  the  extensive  territory  to  which  it  is  applicable  is  an 
excessive  rate  when  considered  as  a  blanket  rate.  Nor  do  we  see 
any  grounds  upon  this  record  for  taking  Omaha  out  of  a  blanket 
territory  with  which  it  has  long  been  associated  in  this  and  other 
traffic  without  protest  from  any  quarter,  as  would  be  the  case  if  we 
found  by  a  finding  that  the  85-cent  rate  applicable  throughout  the 
territory  is  an  excessive  rate  to  that  particular  point  In  addition  to 
the  absence  of  a  sufficient  basis  of  record  for  such  a  holding,  that 
course  would  tend  to  break  up  the  group  and  require  a  readjustment 
of  the  whole  rate  structure  on  California  products  moving  to  the  east; 
and  this,  as  we  view  the  matt^,  would  not  be  to  the  real  interest 
either  of  the  producer,  tlie  consumer,  or  of  the  carriers  themselves. 
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As  an  average  rate  applicable  to  Omaha  and  to  all  points  east  of 
Omaha,  including  the  Atlantic  seaboard,  we  do  not  consider  the  85- 
cent  rate  to  be  an  excessive  rate.  But  should  it  appear  as  the  result 
of  proceedings  now  pending  in  the  courts  at  the  instance  of  these 
defendants  in  the  so-called  lemon  case,  Arlington  Heights  Fruit  Ex- 
cJiange  v.  So.  Pac.  Co.^  19  I.  C.  C.  Rep.,  148,  that  our  power  to  deal 
with  rates  applicable  to  so  extensive  a  blanket  territory  is  a  limited 
one  and  not  coextensive  with  the  power  of  the  carriers  to  establish 
such  rates,  and  we  are  later  called  upon  to  determine  what  is  a  rea- 
sonable rate  on  this  traffic  from  California  points  to  Omaha,  con- 
sidered by  itself  and  apart  frcwn  the  territory  with  which  it  has 
always  been  grouped,  nothing  here  said  must  be  understood  as  indicat- 
ing that  we  would  be  satisfied  with  an  85-cent  rate  to  that  point 

The  order  heretofore  entered  herein  must  be  vacated  and  the  com- 
plaint dismissed.    It  will  be  so  ordered. 
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No.  2730. 

LAWRENCE-WAKDENBURG  COMPANY 

v. 
SOUTHERN  PACIFIC  COMPANY  ET  AL. 


No,  3011. 
F.  D,  OGDEN 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


No.  3012. 
NEW  ORLEANS  BOARD  OF  TRADE,  LIMITED, 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


Submitted  'November  9,  1910,    Decided  April  9,  1911. 


Following  the  conclusions  reached  in  Commercial  Club  of  Omaha  v.  8o.  Pac,  Co., 
ante,  p.  631,  and  for  other  reasons  given  in  the  report  herein,  complaints, 
seeking  reparation  for  alleged  unreasonable  rates  collected  on  shipments 
of  lima  beans  from  California  points  to  New  Orleans  and  to  points  in 
Texas,  Oklahoma,  Ck)lorado,  and  New  Mexico,  are  dismissed. 

G.  M.  Stephen  for  Lawrence- Wardenburg  Company. 

Lester  G.  Burnett  and  J.  0.  Bracken  for  F.  D.  Ogden. 

John  A.  Smith  for  New  Orleans  Board  of  Trade,  Limited. 

N.  H.  LoomiSj  P.  F.  Dunne^  F.  C.  DUlard^  Edson  Rich^  C.  W. 
Durbrow^  J.  P.  Blair ^  J.  A.  Munroe^  and  Guy  F.  Shoup  for  Southern 
Pacific  Company  and  Union  Pacific  Railroad  Company,  and  affiliated 
lines. 

James  C.  Jefery^  H.  J.  Campbell^  and  B.  M.  Flippen  for  Missouri 
Pacific  Railway  Company. 

/.  L.  Coleman^  D.  L.  Meyers^  and  H.  D,  PiUsbury  for  Atchison, 
Topeka  &  Santa  Fe  Railway  Company. 

E.  N.  Clark  for  Denver  &  Rio  Grande  Railroad  Company. 

Baker  J  Botts^  Parker  <&  Garwood  and  F.  C.  Dillard  for  Houston  ft 

Texas  Central  Railroad  Company. 
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Report  op  the  Commission. 

Harlan,  Commissioner: 

The  first  of  the  above-entitled  complaints  was  filed  on  July  28, 
1909,  and  asks  reparation  in  the  amount  of  $40  on  account  of  the 
alleged  unreasonableness  of  a  rate  of  85  cents  collected  on  a  carload 
of  beans  shipped  on  February  20,  1909,  from  Sacramento,  in  the 
state  of  California,  to  Trinidad,  in  the  state  of  Colorado. 

The  second  complaint,  filed  December  9,  1909,  was  brought  by  one 
F.  D.  Ogden,  as  assignee  of  a  large  number  of  consignees  in  Texas, 
Oklahoma,  Colorado,  and  New  Mexico,  and  asks  reparation,  in  the 
amount  of  $3,716.57,  on  about  90  carload  shipments  moving  from 
California  points  imder  the  same  rate. 

The  last  complaint,  also  filed  on  December  9,  1909,  was  brought  by 
the  New  Orleans  Board  of  Trade  on  behalf  of  certain  of  its  members 
who  are  dealers  in  beans,  and  asks  reparation  in  the  amount  of 
$512.53.  It  is  based  largely  upon  the  alleged  discrimination  existing 
against  New  Orleans  for  a  period  of  10  months,  during  which  time 
the  75-cent  rate  was  in  effect  to  Texas,  Colorado,  and  Missouri  River 
points.  At  the  hearing  the  president  of  the  Wholesale  Grocers* 
Association  of  New  Orleans  said : 

We  feel  that  we  have  been  placed  at  a  great  disadvantage  in  this  distribntive 
territory  during  the  10  months  in  which  the  rates  were  discriminatory,  and 
we  think  the  Ck>mmission  owes  it  to  New  Orleans,  if  unwilling  to  grant  the 
75-cent  rate  in  the  future,  to  give  us  the  privUege  of  that  rate  during  as  many 
months  as  it  was  accorded  to  competitive  territory.  It  makes  that  appeal  on 
behalf  of  the  wholesale  grocers  of  New  Orleans  and  the  large  bean  shippers 

Following  the  conclusions  reached  in  Comm^ercial  Club  of  Om^ha 
V.  fio.  Pnc.  Co.^  anfe^  p.  631,  the  complaints  relating  to  shipments  to 
New  Orleans  and  to  Texas  and  Oklahoma  must  be  dismissed.  So  far 
as  the  shipments  to  Colorado  and  New  Mexico  are  concerned  we  do 
not  imderstand  that  the  complainants  in  those  cases  question  the 
propriety  of  including  that  territory  in  the  blanket  rates  applicable 
on  this  and  other  traffic  from  California ;  and  we  are  not  inclined  at 
this  time  to  raise  that  question  on  our  own  motion  and  on  this  record. 
Those  complaints  were  filed  after  the  75-cent  rate  had  been  restored, 
and  apparently  only  for  the  purpose  of  seeking  reparation  on  ship- 
ments made  while  the  85-cents  rate  was  temporarily  in  effect.  They 
are  really  reparation  cases  and  can  not  fairly  be  said,  either  on  the 
pleadings  or  on  the  record,  to  question  the  reasonableness  of  the  85- 
cent  rate  that  was  again  made  effective  and  is  now  in  force.  So  con- 
sidered the  complaints  with  respect  to  those  shipments  must  also  be 
dismissed.  Should  the  appeal  by  these  defendants  from  our  order  in 
Arlington  Heights  Fruit  Exchange  v.  So.  Pac.  Co.^  19  I.  C.  C.  Rep., 
148,  result  in  a  ruling  by  the  courts  that  we  have  no  authority  to  estab- 
lish a  blanket  rate  in  a  territory  so  broad  as  this,  it  would  seem  to 
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follow  that  the  carriers  themselves  are  without  such  authority  and 
that  we  must  so  hold  when  oHnplaint  is  made  of  rates  of  such  exten- 
sive application.  In  that  event  we  should  be  forced  to  a  different 
conclusion  with  respect  to  the  reasonableness  of  an  85-cent  rate  on 
beans  to  points  in  Colorado  and  New  Mexico. 
An  order  will  be  entered  in  conformity  with  these  conclusions. 


No.  2909. 
ALPHA  PORTLAND  CEMENT  COMPANY 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


Sulmitied  October  17,  1910,    Decided  May  1,  1911. 


Upon  the  foots  disclosed  by  the  record;  Held,  That  a  joint  rate  of  $2.75  per 
ton  was  not  lawfully  applicable  to  complainant's  shipments  of  cem^it 
from  Martins  Oreek,  Pa.,  to  Elizabeth  Glty,  N.  G. ;  but  that  upon  the  ship- 
ment of  February  28,  1908,  a  combination  of  Intermediate  rates  amounting 
to  $2.75  per  ton  was  applicable,  and  as  to  shipment  of  March  6,  1908,  the 
joint  rate  of  $3.25  per  ton  was  unreasonable  so  far  as  It  exceeded  said 
combination.    Reparatlcm  awarded. 

Louis  H.  Porter  and  William  C.  Dodge  for  complainant. 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  engaged  in  the  manufacture  and  shipment  of 
cement  from  Martins  Creek,  Pa.,  and  Alpha,  N.  J.,  and  has  its  gen- 
eral office  at  Easton,  Pa.  It  alleges,  in  petition  filed  October  19, 
1909,  that  on  February  28  and  March  6,  1908,  it  made  certain  ship- 
ments of  cement,  weighing  228,000  pounds,  from  Martins  Creek  Pa., 
to  Elizabeth  City,  N.  C,  over  the  lines  of  the  defendant  carriers, 
upon  which  freight  charges  were  collected  at  the  rate  of  $3.25  per  net 
ton ;  that  the  cement  plant  is  reached  by  the  tracks  of  both  the  Bangor 
&  Portland  and  the  Pennsylvania  railroads;  that  on  the  commodities 
referred  to  the  tariffs  of  each  of  the  carriers  posted  at  the  shipping 
stations  named  a  rate  of  $2.75  per  ton  for  the  transportation  in  ques- 
tion. The  rate  charged  is  alleged  to  have  been  imjust  and  unreason- 
able, and  reparation  is  asked. 

Martins  Creek,  Pa.,  is  on  the  Lehigh  &  New  England  Railroad  and 
the  Bangor  &  Portland  Bailroad.    At  this  point  the  complainant 
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has  two  cement  mills,  which  at  time  of  shipment  were  reached 
directly  by  the  tracks  of  the  Bangor  &  Portland  Railroad  and 
Lehigh  &  New  England  Railroad.  The  Pennsylvania  Railroad  has, 
at  a  point  across  the  Delaware  River  in  New  Jersey,  a  station  named 
Martins  Creek,  N.  J.  Between  these  two  points  a  bridge  spans  the 
Delaware  River.  By  a  spur  track  over  this  bridge  the  Pennsylvania 
Railroad  also  reaches  the  complainant's  mills  at  Martins  Creek,  Pa., 
and  for  purpose  of  interchanging  freight  traffic  makes  connection 
with  the  carriers  named. 

For  some  years  prior  to  the  time  the  shipments  moved,  and  until 
September  29, 1908,  the  Bangor  &  Portland  Railroad  published  a  rate 
of  $2.75  per  net  ton  on  cement  in  carloads  from  Martins  Creek,  Pa., 
to  Elizabeth  City,  N.  C.  This  rate  was  applicable  to  traffic  delivered 
to  the  Bangor  &  Portland  at  complainant's  mills  at  Martins  Creek, 
Pa.,  and  the  route  of  movement  via  connecting  lines  was  over  the 
Pennsylvania  Railroad  and  New  York,  Philadelphia  &  Norfolk 
Railroad  to  Norfolk,  thence  via  the  Norfolk  &  Southern  Railroad  to 
Elizabeth  City.  By  formal  concurrences  the  carriers  last  named 
were  bound  to  participation  in  the  rates  named  in  the  Bangor  & 
Portland  tariff. 

Contemporaneously,  and  up  to  January  30, 1908,  the  Pennsylvania 
Railroad  published  and  filed  tariffs  naming  rate  of  $2.75  from 
Martins  Creek,  N.  J.,  to  Elizabeth  City.  A  new  tariff  filed  with  the 
CcHnmission,  effective  on  this  latter  date,  advanced  the  rate  to  $8.25 
per  ton.  A  supplement  to  this  tariff,  effective  March  2,  1908,  pro- 
vided that  the  name  of  the  shipping  station,  Martins  Creek,  N.  J., 
as  shown  in  original  tariff,  should  read  Martins  Creek,  Pa.,  but 
neither  the  tariff  advancing  the  rate  nor  the  supplement  changing 
the  name  of  the  station,  as  it  appears,  was  posted  at  the  station  at 
Martins  Creek,  Pa.,  until  March  8,  1908,  two  days  after  the  last  of 
the  shipments  in  question  had  moved. 

The  gravamen  of  the  complaint  is  that  by  failure  to  post  its  later 
tariff  at  Martins  Creek,  Pa.,  the  Pennsylvania  Railroad  misled  the 
complainant  to  its  damage;  that  had  the  Pennsylvania  duly  posted 
its  schedule  at  the  latter  station,  complainant  would  have  been 
advised  of  the  higher  rates  applicable  on  traffic  delivered  direct  to 
the  Pennsylvania,  and  would  have  delivered  the  shipments  to  the 
Bangor  &  Portland,  which  road,  after  performing  only  a  switching 
service,  would  have  turned  the  shipments  over  to  the  Pennsylvania 
for  transportation  over  its  line  and  connections  to  Elizabeth  City; 
that  by  thus  making  the  Bangor  &  Portland  the  initial  carrier,  com- 
plainant would  have  been  entitled  to  the  rate  of  $2.75  published  by 
this  carrier,  notwithstanding  the  route  of  the  Pennsylvania  and  its 
connections,  over  which  the  rate  was  $3.25  from  Martins  Creek, 
N.  J.,  to  Elizabeth  City,  was  wholly  included  in  the  route  as  to  which 
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the  Bangor  &  Portland  was  the  initial  carrier  and  via  which,  as 
before  stated,  the  rate  from  Martins  Creek,  Pa.,  was  only  $2.75. 

The  two  bills  of  lading  covering  the  shipments  in  question  were 
each  issued  at  the  New  Jersey  station  and  signed  by  the  agent  resi- 
dent there.  In  the  space  provided  for  the  rate  is  inserted  "2.75," 
apparently  in  the  handwriting  of  the  party  who  made  out  the  bill 
of  lading.  The  waybills  and  the  clerical  work  in  connection  with 
the  handling  and  dispatching  of  these  shipments  were  apparently 
all  done  at  the  New  Jersey  station.  Our  information  is  that  the 
New  Jersey  station  is  in  fact  the  executive  office  in  which  is  per- 
formed all  the  clerical  work  and  accounting  incident  to  business 
originating  at,  or  destined  to,  the  Pennsylvania  station;  that  the 
latter  is  a  nonagency  station  and  has  no  facilities  for  handling  less- 
than-carload  traffic;  that  the  only  facility  for  handling  carload  traffic 
is  the  individual  siding  extending  to  the  mills  of  complainant,  with 
whom  arrangements  must  be  made  by  any  other  shipper  who  may 
desire  to  have  shipments  delivered  on,  or  forwarded  from,  the  Penn- 
sylvania side. 

From  an  examination  of  the  tariffs  on  file  with  the  Commission, 
it  does  not  appear  that  the  Pennsylvania  Eailroad,  prior  to  March  2, 
1908,  had  ever  published  any  rates  from  Martins  Creek,  Pa.,  to 
Elizabeth  City,  N.  C.,  although,  as  a  matter  of  fact,  it  did  publish 
rates  from  Martins  Creek,  Pa.,  to  other  points.  There  was  no 
switching  or  terminal  tariff  between  the  two  stations  applicable  to 
the  movement  of  shipments  of  cement.  The  taking  of  the  cars  of 
complainant  from  the  Pennsylvania  to  the  New  Jersey  side,  or,  in 
other  words,  the  application  from  Martins  Creek,  Pa.,  of  rates  pub- 
lished and  applicable  only  from  Martins  Creek,  N.  J.,  was  without 
legal  authority  until  on  March  2, 1908,  when  by  supplement  referred 
to  the  application  was  made  from  the  Pennsylvania  station. 

It  appears,  however,  that  since  November  1,  1907,  the  Pennsyl- 
vania Railroad  has  maintained  a  rate  of  $2  per  ton  from  Martins 
Creek,  Pa.,  to  Norfolk,  Va. ;  and  from  November  1,  1906,  to  June  30. 
1910,  the  Norfolk  &  Southern  published  a  rate  of  75  cents  per  ton 
from  Norfolk  to  Elizabeth  City.  Therefore,  when  the  first  ship- 
ment moved  on  February  28,  1908,  inasmuch  as  defendants  had  no 
joint  rate  lawfully  applicable  from  Martins  Creek,  Pa.,  to  Elizabeth 
City,  it  was  their  duty  to  apply  the  lowest  combination  of  interme- 
diate rates,  which  was  $2.75;  and  it  follows  that  the  application  of 
the  $3.25  rate  amounted  to  an  overcharge  of  50  cents  per  ton.  When 
the  second  shipment  moved,  on  March  6,  1908,  the  rate  of  $3.25  from 
Martins  Creek,  Pa.,  had  been  published  and  filed  with  the  Commis- 
sion, although  not  posted  at  the  station.  But  the  combination  on 
Norfolk  was  still  in  effect,  and  as  to  this  shipment  we  find  that  the 
rate  of  $3.25  was  unreasonable  to  the  extent  it  exceeded  the  combina- 
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tion  of  intermediate  rates,  amounting  to  $2.75.  It  follows  that  com- 
plainant is  entitled  to  reparation  in  the  sum  of  $57,  with  interest 
from  April  1,  1908. 

Effective  June  30,  1910,  the  rate  from  Norfolk  to  Elizabeth  City 
was  advanced  to  $1  per  ton,  and  the  combination  on  Norfolk  is  now 
$3  per  ton.  We  find  that  the  joint  rate  of  $3.25  per  ton  is  unreason- 
able to  the  extent  that  it  exceeds  the  combination  of  intermediate 
rates,  and  that  for  the  future  the  joint  through  rate  ought  not  to 
exceed  the  combination  on  Norfolk.  An  order  will  be  entered  in 
accordance  with  the  foregoing  conclusions. 


•  ♦  • 


No.  3172. 
WESTERN  MANTLE  COMPANY 

V. 

SPOKANE,  PORTLAND  &  SEATTLE  RAILWAY  COMPANY 

ET  AL. 


Submitted  November  S,  1910.    Decided  May  1, 1911. 


Transcontinental  tariffs  provided  a  less-than-carload  rate  of  $3  per  100  pounds  on 
"dry  goods,  n.  o.  s.,"  and  a  like  rate  of  $2.20  on  ** netting,  cotton,  n.  o.  s/' 
LesB-than-carload  shipments  by  complainant  were  of  knitted  fabrics  in  tubular 
form,  made  wholly  of  cotton,  for  use  as  foundation  material  in  the  manufacture 
of  gas  mantle,  and  were  not  of  the  character  of  goods  commonly  known  to  the 
trade  as  "cotton  netting; "  Heldj  That  in  the  absence  of  a  provision  specifically 
covering  the  commodity,  the  defendants  properly  applied  thereto  the  rate  on 
"dry  goods,  n.  o.  s." 

A.  J.  Parrington  for  complainant. 

James  B.  Kerr  for  Spokane,  Portland  &  Seattle  Railway  Company; 
Great  Noi*them  Railway  Company;  and  Northern  Pacific  Railway 
Company. 

A.  C.  Spencer  iov  Oregon  Railroad  &  Navigation  Company;  Oregon 
Short  Line  Railroad  Company;  Union  Pacific  Railroad  Company;  and 
Chicago  &  North  Western  Railway  Company. 

F,  V.  Browii  for  Great  Northern  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  gas 
mantles  at  Portland,  Oreg.    The  issue  in  this  proceeding  is  whether  a 
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rate  of  93  per  100  pounds  collected  by  defendants  for  the  transporta- 
tion of  17  less-than-carload  shipments  of  material  for  use  in  the  manu- 
facture of  gas  mantles,  from  Chicopee  Falls  and  Springfield,  Mass.,  to 
Portland,  Oreg.,  during  the  years  1908  and  1909,  was  lawfully  appli- 
cable under  the  tariffs  then  in  force.  Complainant  alleges  that  the 
shipments  were  entitled  to  a  rate  of  $2.20  per  100  pounds,  and  that  the 
rate  applied  was  therefore  unjust  and  unreasonable.  Reparation  is 
asked. 

There  is  a  dispute  between  the  parties  as  to  the  proper  name  or 
designation  of  the  commodity  shipped.  In  the  freight  bills  it  is 
variously  designated  by  the  delivering  carriers  as  '*  knit  goods,"  "  knit 
dry  goods,"  *' gas-mantle  fabrics,"  " mantle  gauze,"  and  "dry  goods." 
In  the  invoices  rendered  by  the  Knit  Goods  Specialty  Company,  of 
Chicopee  Falls,  Mass.,  from  which  the  material  was  purchased  by 
complainant,  it  is  uniformly  described  as  "mantle  fabrics." 

The  evidence  is  to  the  effect  that  the  shipments  consisted  of  cotton 
knit  fabrics,  or  knitting-factory  products,  which  were  used  by  com- 
plainant as  foundation  material  in  the  manufacture  of  gas  mantles, 
and  were  without  commercial  value  for  any  other  purpose;  that  it  is 
made  by  circular  knitting  machines,  is  tubular  in  form,  and  is  referred 
to  in  the  trade  generally  as  "  knitting,"  though  sometimes  as  "  netting." 
It  was  shipped  in  mixed  lots  packed  in  boxes  or  cases,  partly  in  rolls  or 
bolts  of  50  to  100  yards  in  length,  and  partly  in  parcels  cut  to  lengths 
of  8  inches. 

Transcontinental  freight  bureau  tariffs  1.  C.  C.  No.  376  and  No. 
890,  in  effect  when  the  shipments  moved,  each  named  a  rate  from 
Chicopee  Falls  and  Springfield,  Mass.,  to  Portland,  Oreg.,  on  "net- 
ting, cotton,  n.  o.  s.,  in  boxes  or  bales,"  in  less-than -carload  lots,  of 
$2.20  per  100  pounds.  The  same  tariffs  named  a  rate  on  "  dry  goods, 
n.  o.  s.,  in  bales  or  in  cases,"  in  less-than-carload  lots,  of  $3  per  100 
pounds,  and  the  latter  rate  was  applied  to  these  shipments. 

The  question  to  be  determined  is  whether  the  shipments  were  prop 
erly  classed  as  "dry  goods,  n.  o.  s.,"  or  whether  the  rate  on  "netting, 
cotton,  n.  o.  s.,"  should  have  been  applied. 

On  behalf  of  defendants,  the  assistant  superintendent  of  the  trans- 
continental freight  bureau  inspection  service  testified  that  if  the  com- 
modity had  been  shipped  in  yardage  or  full  bolts  there  would  be  some 
doubt  whether  the  rate  on  cotton  netting,  not  otherwise  specified, 
would  apply;  but. as  it  was  in  part  cut  to  lengths,  it  thereby  lost  its 
identity  as  cotton  netting,  if  it  could  be  so  termed  m  any  event,  and 
became  a  mantle  foundation  cut  to  pattern,  which  had  been  subjected 
to  a  further  process  of  manufacture  than  cotton  netting,  and  properly 
came  within  the  tariff  description  "  dry  goods,  n.  o.  s."  Another  wit- 
ness, introduced  as  a  dry -goods  expert,  testified  that  there  is  a  dis- 
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tinction  in  grade  between  knit  goods  and  nettings;  that  ttie  material  in 
question  is  of  the  character  of  goods  that  would  be  bought  and  sold 
in  this  trade  as  knitted  fabrics  or  cotton  knit  goods  made  on  knitting 
machines,  as  distinguished  from  cotton  nettings  which  are  made  on 
looms. 

In  our  opinion  the  commodity  shipped  was  not  cotton  netting,  as 
that  article  is  commonly  known  to  the  trade;  and,  as  a  matter  of  tariff 
interpretation,  we  are  of  opinion  that  the  term  "netting,  cotton,  n.  o.  s.," 
is  not  properly  descriptive  of  the  shipments.  In  the  absence  of  a 
provision  specifically  covering  the  commodity  it  was  properly  classed 
by  the  carriers  as  '*dry  goods,  n.  o.  s.,"  and  the  lawful  rate  was 
applied. 

It  was  contended  that  the  rate  on  "diy  goods,  n.  o.  s.,"  was  not 
properly  indexed  in  the  tariffs  and  therefore  could  not  be  used.  We 
are  not  favorably  impressed  with  this  argument,  as  the  term  "dry 
goods"  was  indexed  and  immediately  under  that  item  in  the  tariff 
appeared  the  item  "dry  goods,  n.  o.  s."  This  index  was  sufficient  to 
comply  with  the  Conunission's  rule  in  that  respect.  The  complaint 
will  be  dismissed. 
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No.  3481. 
S.  SAMUELS  &  COMPANY 

V. 

ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  ET  AL. 


Suhmitted  November  15,  1910.    Decided  May  i,  1911, 


In  June,  1009,  there  was  no  rate  or  combination  of  rates  under  which  a  ship- 
ment of  cotton  1  Inters  could  lawfully  be  moved  from  England,  Ark.,  to 
Houston,  Tex.  Nevertheless  the  initial  carrier  forwarded  a  shipment  of 
that  commodity  via  a  circuitous  route,  over  one  portion  of  which  there  wai 
a  rate  applicable  to  cotton  linters.  Over  the  remainder  of  the  route  no 
such  rate  was  in  force^  and  the  carriers  assessed  a  rate  applicable  on  com- 
pressed cotton;  Held,  That  complainant  is  entitled  to  reparation  from  the 
initial  carrier  on  basis  of  a  Just  rate  via  a  reasonably  direct  route. 

H.  Sarwuels  for  complainant. 

Daniel  Upthegrove  for  St.  Louis  Southwestern  Railway  Company. 

Wilt  E.  Orgain  and  T.  G,  Beard  for  Texas  &  New  Orleans  Rail- 
road Company,  Louisiana  Western  Railroad  Company,  and  M<»^ 
gan's  Louisiana  &  Texas  Railroad  &  Steamship  Company. 

Report  of  the  Commission. 

Bt  the  Commission  : 

The  complainant  is  a  partnership  engaged  at  Houston,  Tex.,  in  the 
purchase  and  sale  of  cotton.  Its  petition,  filed  July  27, 1910,  allies 
that  unreasonable  charges  were  collected  by  defendants  for  the 
transportation  of  a  shipment  of  cotton  linters  from  England,  Ark, 
to  Houston  in  June,  1909 ;  prays  that  a  reasonable  through  route  and 
joint  rate  be  established  for  the  carriage  of  cotton  linters  between  the 
points  named;  and  asks  that  reparation  be  awarded.  Prior  to  the 
hearing  a  through  route  and  joint  rate  satisfactory  to  ccxnplainant 
had. been  established;  and  the  only  question  to  be  determined  is 
whether,  under  the  peculiar  circumstances  disclosed  by  the  record, 
reparation  should  be  granted. 

Complainant  purchased  110  bales  of  cotton  linters,  of  the  aggre- 
gate weight  of  69,498  pounds,  which  were  delivered  to  the  St  Louis 
Southwestern  Railway  Company  at  England,  Ark.,  a  local  point  on 
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its  line,  for  transportation  to  Houston,  in  May,  1909.  The  shipment 
was  tendered  with  instructions  to  route  via  Tyler,  Tex.,  and  the 
International  &  Great  Northern  Railroad.  Upon  being  informed 
that  there  was  no  rate  on  cotton  linters  via  the  route  named,  the 
shipper  directed  that  the  traffic  be  forwarded  via  Shreveport,  La., 
and  the  Houston,  East  &  West  Texas  Railway,  and  being  informed 
that  there  was  no  rate  via  the  latter  route  the  shipper  then  requested 
the  initial  carrier  to  forward  by  "  most  direct  way  to  Houston,  so 
we  are  protected  in  through  rates.''  Thereupon  the  St.  Louis  South- 
western forwarded  the  traffic  over  its  own  line  to  Stamps,  Ark., 
Louisiana  &  Arkansas  Railway  to  Alexandria,  La.,  Morgan's  Louisi- 
ana &  Texas  Railroad  to  New  Orleans,  La.,  and  thence  over  the 
Southern  Pacific  lines  to  Houston.  Freight  charges  were  collected 
from  complainant  in  the  sum  of  $458.67  at  a  combination  rate  of  66 
cents  per  100  pounds.  The  distance  from  England  to  Houston  over 
the  route  taken  is  881  miles,  while  via  Tyler  it  is  525  miles. 

When  the  shipment  moved  there  was  no  rate  of  any  description 
applicable  to  the  transportation  of  linters  from  England  to  Houston 
via  any  route.  This  was  due  to  the  fact  that  no  through  commodity 
rate  had  been  published ;  and,  although  a  fourth  class  rating  is  pro- 
vided for  linters  in  Western  Classification,  the  tariffs  naming  class 
rates  were  also  governed  by  exceptions  to  the  Western  Classification, 
which  provided  that  class  rates  should  not  apply  on  linters.  Thus 
neither  class  i^or  commodity  rates  were  available.  The  rate  actually 
assessed  was  composed  of  a  combination  rate  of  48  cents  on  linters, 
England  to  New  Orleans,  plus  a  rate  of  18  cents  on  compressed  cotton, 
New  Orleans  to  Houston.  It  will  be  seen,  therefore,  that  the  initial 
carrier  scrupulously  refrained  from  forwarding  complainant's  ship- 
ment via  a  direct  route  for  the  reason  that  there  was  no  rate  in  effect, 
and  finally  sent  it  over  a  much  longer  and  more  roimdabout  route 
over  which  there  was  likewise  no  published  rate. 

Effective  October  17,  1909,  the  St.  Louis  Southwestern  Railway 
established  a  joint  rate  of  46^  cents  on  linters,  England  and  Brinkley, 
Ark.,  to  Houston,  which  is  applicable  in  connection  with  the  Inter- 
national &  Great  Northern  via  Tyler,  or  the  Houston  &  Shreveport 
or  Houston,  East  &  West  Texas  via  Logansport,  but  does  not  apply 
over  the  circuitous  route  taken  by  this  shipment.  When  the  shipment 
moved  there  was  a  rate  of  49  cents  on  cotton,  England  to  Houston, 
and  a  rate  of  45  cents  from  Brinkley  on  linters.  Brinkley  is  a  point 
about  86  miles  northeast  of  England,  reached  by  the  St.  Louis  South- 
western Railway,  Chicago,  Rock  Island  &  Pacific  Railway,  and  St. 
Louis,  Iron  Mountain  &  Southern  Railway,  and  as  to  this  shipment 
England  was  intermediate  to  Brinkley  and  Houston.  Cotton  linters, 
which  consists  of  the  lint  taken  from  the  cottonseed  at  oil  mills,  and 
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which  in  this  instance  cost  1  cent  per  pound,  is  a  less  valuable 
commodity  than  cotton. 

The  testimony  indicates  that  the  initial  carrier  held  the  linters  at 
England  three  or  four  weeks.  During  that  time  the  carrier  mi^t 
have  secured  permission  from  the  Commission  to  publish  a  rate  from 
England  to  Houston  on  short  notice;  or,  by  holding  the  linters  f<»r  a 
short  additional  period,  it  might  have  published  the  rate  on  full 
statutory  notice.  And  while  it  was  imder  no  legal  obligation  to 
adopt  the  former  method,  it  was  certainly  its  duty  to  provide  a  rate 
via  a  reasonably  direct  route  as  soon  as  lawful  publication  thereof 
could  be  made.  But  assuming  that  the  carrier  was  willing  to  take 
the  responsibility  of  forwarding  the  shipment  via  a  route  over  whidi 
no  rate  was  published,  as  it  did,  we  are  of  opinion  that  it  ought  to 
have  sent  it  over  a  direct  route.  Having  taken  that  course,  and  a 
reasonable  rate  having  subsequently  been  established  over  the  route 
of  movement,  the  carriers  would  have  been  in  position  to  apply  for 
permission  to  make  settlement  upon  basis  of  the  rate  so  established. 
The  situation  is  one  in  which  the  shipper  was  helpless.  He  had 
directed  carriage  of  his  goods  by  the  direct  and  natural  route.  The 
failure  to  comply  with  his  instructions  was  due  to  the  fact  that  the 
initial  carrier  had  not  provided  a  rate  over  the  direct  route  and  did 
not  make  a  reasonable  effort  to  do  so. 

We  do  not  find  that  a  rate  of  66  cents  was  unreasonable  for  a  haul 
via  New  Orleans,  but  we  are  of -opinion  that  the  rate  of  46|  cesiis 
subsequently  established  would  have  been  a  reascmable  rate  via  either 
of  the  direct  routes ;  and  that  the  failure  of  the  initial  carrier  to  for- 
ward the  shipment  over  a  direct  route  resulted  in  damage  to  com- 
plainant in  an  amount  measured  by  the  difference  between  the  rate 
which  should  have  been  established  and  the  rate  which  he  was  forced 
to  pay.  Our  conclusion  therefore  is  that  the  St.  Louis  Southwestern 
Railway  Company  should  be  required  to  make  reparation  to  com* 
plainant,  as  for  a  misrouting,  in  the  sum  of  $135.50,  with  i^t^r^ 
from  Jime  24,  1909.    An  order  will  be  ent^rod  fK?cor4i^igly, 
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Rftte  of  13}  cents  on  petroleum  and  its  prodacts  from  Flat  Rock,  111.,  to  Findlay, 

Ohio,  not  found  to  be  unreasonable. 

C.  D.  Chamberlain  for  complainant. 
O.  E.  BuUerfidd  for  defendant. 

Report  of  the  Commission. 

By  the  Commission:     • 

Complainant  is  a  corporation  engaged  in  producing,  refining,  and 
selling  oil.  One  of  its  refineries  is  at  Findlay,  Ohio.  Its  petition 
alleges  that  defendant's  rate  of  13i  cents  per  100  pounds  for  the  trans- 
portation of  crude  petroleum  in  carloads  from  Flat  Rock,  HI.,  to 
Findlay  is  unreasonable,  and  asks  for  the  establishment  of  a  rate  of  10 
cents  in  lieu  thereof. 

Until  about  a  year  ago  complainant  drew  its  supply  of  crude  petro- 
leum for  its  Findlay  refinery  from  near-by  Ohio  oil  fields.  The 
approaching  exhaustion  of  this  supply  induced  it  to  purchase  and 
develop  oil  wells  at  Flat  Rock  and  Lawrenceville,  111.,  points  on  defend- 
ant's Cairo  branch  about  165  miles  northeast  of  Cairo.  As  one  of  the 
reasons  for  seeking  a  reduction  of  the  13i-cent  rate  to  Findlay,  com- 
plainant asserts  that  in  view  of  the  exhaustion  of  the  near-by  oil  fields 
and  the  consequent  necessity  of  going  farther  afield  for  its  supply  of 
crude  oil,  it  is  unable  to  ship  its  crude  material  from  Flat  Rock  to 
Findlay  and  sell  the  refined  product  in  competition  with  other  refin- 
eries. But  this  situation  furnishes  no  ground  for  the  reduction  of  a 
rate  if  it  be  reasonable.  The  exhaustion  of  the  supply  of  raw  mate- 
rial near  at  hand  must  sooner  or  later  be  experienced  by  every  manu- 
facturing enterprise  of  this  nature,  and  no  legal  obligation  rests  upon 
the  carrier  to  counteract  a  result  of  natural  conditions  by  a  reduction 
of  its  freight  rates. 
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Complainant  also  contends  that  a  rate  lower  than  l«3i  cents,  which 
applies  to  petroleum  and  its  products,  should  be  established  for  the 
carriage  of  crude  petroleum  in  accordance  with  the  general  rule  that 
raw  material  should  be  carried  at  a  lower  rate  than  its  finished  product 
This  is  a  well-established  theory  of  rate  making  and  has  been  generally 
approved  by  the  Commission;  but  there  are  exceptions  to  it,  a  well- 
known  instance  being  that  of  the  rates  on  wheat  and  flour,  which  com- 
modities, because  of  commercial  conditions,  are  ordinarily  carried  at 
the  same  rate.  For  many  years  in  ofScial  classification  territory  petro- 
leum and  its  products  have  been  given  the  same  rates.  Although 
refined  oil  is  more  valuable  than  crude  petroleum,  there  are  a  num- 
ber of  by-products  of  petroleum  which  are  of  small  value,  and  we 
are  not  now  prepared  to  say  that,  on  the  whole,  the  practice  of  charg- 
ing the  same  rate  on  petroleum  and  its  products  is  improper.  This 
argument  is  used  by  complainant  for  the  purpose  of  supporting  its 
contention  for  a  reduction  in  the  single  rate  here  involved;  but  the 
announcement  of  such  a  principle  would  be  of  far-reaching  eflfect,  and 
we  do  not  feel  justified  in  deciding  so  important  a  matter  upon  the 
small  amount  of  evidence  which  is  now  before  us.  If  determination 
of  that  question  becomes  necessary,  the  Commission  ought  to  be  in- 
formed of  the  probable  eflfect  upon  the  business  of  oil  producers  gen- 
erally, and  to  have  some  knowledge  of  its  result  with  respect  to  the 
revenues  of  the  carriers.  Moreover,  so  far  as  the  present  reooi'd  is 
concerned,  if  we  were  to  apply  the  general  rule  urged  by  complainant, 
we  would  be  unable  to  say  whether  the  rate  upon  the  product  should 
be  increased  or  the  rate  upon  the  crude  oil  reduced. 

Having  considered  the  two  general  arguments  on  behalf  of  com- 
plainant, it  remains  to  be  determined  whether  the  mte  of  13i  cents  is 
unreasonable.  Complainant  has  introduced  in  evidence  rates  from  the 
Lawrenceville  field  to  various  competing  points,  and  as  these  points 
have  been  selected  by  complainant  they  may  fairly  be  used  as  a  basis 
of  comparison.  The  following  table  shows  a  number  of  the  rates  to 
which  attention  is  called  by  complainant: 


From  Lawrencevine,  111.,  to— 


Findlay,  Ohio 
Fayette,  Ky . . 
Alton,  111 


Wood  River,  111 . . 

Whiting,  Ind 

Indianapolis,  Ind 
La  Fayette,  Ind.. 
Fort  Wayne,  Ind . 
Columbus^  Ohio . , 


Miiet. 
357 
239 
160 
166 
210 
186 
200 
255 
821 


Rate  per  j  Rate  per 
100         tonp«r 
pounda.  j    mile. 


CenU. 

18.5 

10.0 

6.4 

6.5 

9.0 

8.5 

9.6 

12.0 

13.0 


MiUi 
7.M 
8.37 
7.60 
7.88 
7.57 
12.50 
9.60 
9.41 
8.10 


It  will  be  observed  that  each  of  the  rates  above  mentioned  produces 
more  revenue  per  ton  per  mile  than  the  rate  complained  of  in  this  pro- 
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1215.  Reliance  Coal  Company  v.  Lehigh  Valley  Railroad 
Company.  Rates  on  coal  from  Reliance  Colliery,  Pittston,  Pa.,  to 
South  Wilkes-Barre,  Pa.,  when  for  port  points  beyond.  William  L. 
Bowman  and  John  McGdhren  for  complainant.  WkeaUm,  Darling 
cfc  Woodward  by  Mr.  Wheatony  Geo.  W.  Fidd,  O'Brien^  Boardmun^ 
Piatt  <Sb  Littleton  by  Frank  H,  PlaM  for  defendants.  January  13, 1911. 
Dismissed  on  motion  of  complainant. 

2487.  Delray  Salt  Company  v.  Michigan  Central  Railroad 
Company  et  al.  Rates  on  salt  from  Detroit,  Mich.,  to  New  York, 
N.  Y.,  and  other  eastern  points.  Moore  cfc  Moore  for  complain- 
ants. 0.  E.  Butterfidd  and  Clyde  Brown  for  defendants.  January 
13,  1911.     Dismissed  on  motion  of  complainant. 

2495.  Logan  Coal  Company  v,  Pennsylvania  Railroad  Com- 
pany. Demurrage  rule  on  cars  loaded  with  bituminous  coal  at  South 
Amboy,  N.  J.,  Harsimus  Cove,  N.  J.,  Greenwich  Piers  on  Delaware 
River  and  Baltimore,  Md.  David  L.  Erebs  for  complainant.  Oeorge 
Stuart  Patterson  ioT  defendant.  January  14,  1911.  Dismissed;  foU 
lowing  Nos.  2463  and  3208. 

2634.  Railroad  Commission  of  Oregon  v.  Oregon  Railroad  & 
Navigation  Company  et  al. — Rates  on  wool  from  Oregon  points  to 
eastern  points.  C.  L.  McNary  for  complainant.  Arthur  C.  Spencer 
and  James  B.  Kerr  for  defendants.  April  3,  1911.  Consolidated 
with  Docket  No.  4074. 

2790.  Copper  Queen  Consolidated  Mining  Company  v.  Balti- 
more &  Ohio  Railroad  Company  et  al.  Rates  on  coke  from  Con- 
nellsville,  Pa.,  to  El  Paso,  Tex.  Oeorge  Laiimer  for  complainant. 
Chas.  N.  Burch,  F.  C.  DiUard,  J.  P.  Blair,  Hawkins  cfc  Franklin,  Ed 
Baxter,  R.  Walton  Moore,  Baker,  Botts,  Parker  <Sc  Garwood,  Edw. 
Barton^  and  Wm,  C.  Coleman  for  defendants.  January  5, 1911.  Dis- 
missed; complainant  satisfied. 

2866.  D.  D.  Shindler  r.  Chicago  &  Northwestern  Railway 
Company  et  al.  Rates  on  fireplaces  and  grates  from  Chicago  to  San 
Francisco  and  Oakland,  Cal.  J,  0.  Bracken  for  complainant.  Robert 
Dunlap,  T.  J.  Norton,  James  L,  Coleman,  and  8.  A.  Lynde  for  de- 
fendants. April  3,  1911.  Dismissed  on  motion  of  complainant; 
complaint  settled  on  basis  of  holding  in  No.  2676. 
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3052.  John  Gund  Brewing  Company  v,  Chicago,  Burlington 
&  QuiNCT  Railroad  Company.  Reweighing  charge  on  washed  coal 
screenings  from  Coal  City,  111.,  to  La  Crosse,  Wis.  H,  A,  Walter 
for  complainant.  Hole  Holderij  and  F.  E,  Learned  for  defendants. 
February  13,  1911.  Straight  overcharge  to  be  refunded;  complaint 
dismissed. 

3083.  Harlow  Lumber  Company  v.  Durham  &  Southern  Rail- 
way Company  et  al.  Rates  on  pine  lumber  from  Dunn,  N.  C,  to 
New  Haven,  Conn.  F,  M,  Harlow  for  complainant.  Ed  Battery  R, 
Walton  Moore,  George  Stitart  PaMerson,  and  E,  G,  BucTcland  for  de- 
fendants. January  13,  1911.  Dismissed  on  motion  of  complainant; 
complaint  satisfied. 

3094.  Roy  F.  Hall  v.  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  et  al.  Rate  on  emigrant's  outfit  from  Albuquerque,  N. 
Mex.,  to  Fort  Dodge,  Iowa.  Roy  F,  HaU  for  complainant  in  person. 
Robert  Dunlap,  T,  J.  Norton,  and  Winston,  Payne,  Stravm  dh  SJiaw  for 
defendants.  March  24,  1911.  Transferred  to  Special  Reparation 
Docket  for  adjustment. 

3118.  MiLBANK  Milling  Company  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  et  al.  Rates  on  flour  from  Milbank, 
S.  Dak.,  to  St.  Louis,  Mo.  James  QuirJc  for  complainant.  William 
EUis  and  N.  S.  Brown  for  defendants.  March  31,  1911.  Trans- 
ferred to  Special  Reparation  Docket  for  adjustment. 

3127.  PiTCAiRN  Coal  Company  v.  Baltimore  &  Ohio  Railroad 
Company.  Discrimination  in  distribution  of  cars  for  coal.  Frederick 
D,  AUam  and  Wm.  A.  Glasgow  for  complainant.  Wm.  Ainsvx>rth 
ParJcer  for  defendant.  February  24,  1911.  Dismissed  on  motion  of 
complainant. 

3147.  E.  S.  Talbott  v.  Southern  Pacific  Company  et  al.  Rates 
on  sheep  from  McMinnville,  Oreg.,  to  Douglas,  Wyo.  Double-deck 
cars  ordered,  single-deck  furnished.  Reparation  claimed.  E.  S. 
Talbott  for  complainant  in  person.  S,  A,  Lynde,  F,  C.  Dillard,  W.  W. 
Cotton,  W.  A.  Robbins,  N.  H.  Loomis,  E.  E.  Whitted,  R.  H.  Widdi- 
combe,  J,  M,  Gates,  P,  L.  Williams,  and  A,  C,  Spencer  for  defendants. 
January  13,  1911.     Dismissed.     Barred  by  statute  of  limitations. 

3239.  Woodward,  Wight  &  Company  et  al.  v.  Illinois  Cen- 
tral Railroad  Company  et  al.  Rates  on  various  commodities  to 
New  Orleans,  La.,  and  Vicksburg,  Miss.  Reparation  claimed.  Rus- 
sell P.  Fischer  for  complainant.  John  H,  Clarice,  Hale  Holden,  Wm. 
C.  Coleman,  8.  A.  Lynde,  Wm.  EUis,  A.  P.  Humburg,  Edw.  Barton, 
O.  E.  BvMerfield,  Clyde  Brown,  W.  F.  Dickinson,  A.  P.  Burgwin,  C.  B. 
Femald,  Wm.  Hodgdon,  Alex  L.  Smith,  C.  D.  Clark,  Loesch,  Scofidd  <fe 
Loesch,  D.  P.  ConneU,  and  Wallace  T.  Hughes  for  defendants.  April 
3, 1911.  Dismissed  on  motion  of  complainant.  Straight  overcharge 
to  be  refimded. 
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3259.  Ottumwa  Lime  &  Cement  Company  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company  et  al.  Rates  on  lime  from 
Quincy,  111.,  to  Ottumwa,  Iowa.  0.  E.  Fullmer  for  complainant. 
Hale  Holden  and  W.  F.  Dickinson  for  defendants.  February  14, 1911. 
Dismissed.    Complaint  satisfied. 

3270.  The  Mahaffey  Company  v,  Noethern  Pacifio  Railway 
Company  et  al.  Rates  on  potatoes  from  North  Branch,  Minn.,  to 
Cotter,  Ark.  Wallace  T.  Hughes ,  W.  F.  Dickinson^  A,  P,  Humburgy 
James  C.  Jeffery,  and  C.  C,  P.  RauscTi  for  defendants.  January  14, 
1911.    Dismissed  for  want  of  prosecution. 

3304.  LooAN  Coal  Company  v.  Pennsylvania  Railroad  Com- 
pany ET  AL.  Rates  on  coal  from  Conemaugh,  Pa.,  to  San  Francisco. 
G.  M,  Stephen  for  complainant.  Wm.  Hodgdon,  Geo.  Stuart  Patterson, 
Robert  Durdap,  T.  J.  Norton,  N.  S.  Brown,  Henry  Wolf  BiTcle,  and 
C.  B,  Buxton  for  defendants.  April  4,  1911.  Dismissed  for  want  of 
prosecution. 

3311.  W.  Mills  Davis  v.  Erie  Railroad  Company.  Refund  on 
unused  portion  of  mileage  ticket.  W.  MiUs  DoAns  for  complainant 
in  person.  November  26,  1910.  Transferred  to  Special  Reparation 
Docket  for  adjustment. 

3318.  EusTis  Mining  Company  v,  Maine  Central  Railroad 
Company.  Rates  on  copper  sulphur  ore  from  Eustis  or  Capelton, 
Canada,  to  Portland,  Me.  W,  E.  0.  Eustis  and  A.  H.  Eustis  for 
complainant.  Charles  H.  Blatchford  for  defendant.  January  14, 
1911.    Transferred  to  Special  Reparation  Docket  for.  adjustment. 

3368.  GoEDDE  &  Company  v.  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  et  al.  Rates  on  lumber  from  Bamett, 
La.,  to  East  St.  Louis,  111.  Edmund  Goedde  for  complainant.  J.  D, 
BiddeU,  C.  Z>.  Whitney,  Baker,  Botts,  Parker  cfe  Garwood,  F.  C,  DiUard, 
E.  L.  Sargent,  S.  W.  cfe  F.  H.  Moore,  Fred  H.  Wood,  F.  R.  Pierce, 
E.  C.  D.  Marshall,  J.  B.  Bannon,  M.  0.  West,  Roy  F.  Britton,  Robert 
Dunlap,  T,  J.  Norton,  M,  L.  Clardy,  Jam^s  C,  Jeffery,  W.  F.  Dickin- 
son, and  F.  L.  PurceU  for  defendants.  January  13,  1911.  Dis- 
missed on  motion  of  complainant.     Complaint  satisfied. 

3375.  The  Mahaffey  Company  v.  Chicaqo  &  Northwestern 
Railway  Company  et  al.  Rates  on  cabbage  from  Geneva  Junction, 
Wis.,  to  Pensacola,  Fla.,  and  Richmond,  111.,  to  Baton  Rouge,  La. 
S.  F.  Andrews,  Chas,  N.  Burch,  S.  A.  Lynde,  C.  C,  Wright,  and  A.  P. 
Humburg  for  defendants.  January  14,  1911.  Dismissed  for  want  of 
prosecution. 

3389.  Standard  Gilsonite  &  Asphaltum  Company  v.  Uintah 
Railway  Company.  Rates  on  gilsonite  wares  and  merchandise 
between  Mack  and  Dragon,  Colo.  Henry  R,  Rhone  and  George  Bui- 
lock  for  complainant.  Vaile,  McAUisterdk  VaUe  for  defendant. 
January  12,  1911.    Discontinued  on  motion  of  complainant. 
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3395.  Boston  Daibt  Compant  v,  Boston  &  Maine  Railroad. 

3396.  D.  Whtfino  &  Sons  v.  Boston  &  Maine  Railroad  et  al. 

3397.  H.  P.  Hood  &  Sons  v.  Boston  &  Maine  Railroad  et  al. 
(I.  &  S.  No.  2.)  Advance  in  rates  on  milk  to  Boston,  Mass.,  etc. 
Ropes,  Oray  cfc  Oorham,  A,  R.  Oraustein,  John  F.  Ousick,  Wm.  R. 
Sears,  and  0.  K.  Barlett  for  complainants.  William  H.  Coolidge, 
C.  A.  Eight,  and  Frederick  Foster  for  defendants.  M.  E.  Pierce 
for  interveners.  February  14,  1911.  Dismissed  on  motion  of  com- 
plainants. 

3443.  Advance  Elevator  &  Warehouse  Company  et  al.  v.  St. 
Louis  &  San  Francisco  Railroad  Company.  Elevator  allowanceB 
at  St.  Louis,  Mo.,'and  East  St.  Louis,  111.  J,  C.  Lincoln  for  complain- 
ants. Fred  H.  Wood  for  defendant.  April  19,  1911.  Transferred  to 
Special  Docket  for  adjustment. 

3469.  Graham  Paper  Company  v.  Chicago  &  North  Western 
Railway  Company  et  al.  Rates  on  paper  from  points  in  Wisconsin 
to  St.  Louis,  Mo.  W.  H.  BeU  for  complainant.  January  13,  1911. 
Dismissed  on  motion  of  complainant.  Straight  overcharge  to  be 
refunded. 

3481.  Bader  Coal  Company  v.  Pennsylvania  Railroad  Com- 
pany et  al.  Through  routes  and  joint  rates  on  coal  from  points  in 
Pennsylvania  to  New  England  points  via  Jersey  City  routes.  Berry 
cfc  BucJcnam  for  complainant.  Oeorge  Stuart  Patterson  and  E,  J. 
Rich  for  defendant.  January  13,  1911.  JMsmissed.  Complaint 
satisfied. 

3529.  Continental  Bridge  Company  v,  Illinois  Central  Rail- 
road Company  et  al.  Rates  on  iron  bridge  material  from  Peotone, 
111.,  to  points  in  Wisconsin.  0.  M,  Stephen  for  complainant.  A.  P. 
Hurnburg,  S.  A,  Lynde,  and  C.  C.  Wright  for  defendants.  February 
13,  1911.     Dismissed  on  motion  of  complainant. 

3541.  William  K.  Noble  v.  Baltimore  &  Omo  Railroad  Com- 
pany et  al.  Rates  on  white  ash  heading  from  Nappanee,  Ind.,  to 
Dyersville,  Iowa.  R.  B,  Goapstick  for  complainant.  January  14, 
1911.  Dismissed  on  motion  of  complainant.  Straight  overcharge  to 
be  refunded. 

3550.  Northern  Casket  Company  v.  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company  et  al.  Rates  on  iron 
grave  vaults  from  Springfield,  Ohio,  to  Fond  du  Lac,  Wis.  G.  M. 
Stephen  for  complainant.  A.  P.  Hurnburg,  Blewett  Lee,  D.  P.  ConneU, 
and  James  StiUweU  for  defendants.  January  18,  1911.  Transferred 
to  Special  Reparation  Docket  for  adjustment. 

3563.  Arizona  Railway  Commission  v.  Atchison,  Topbka  & 
Santa  Fe  Railway  Company  et  al.  Rates  on  cereal  products  from 
Kingsley  and  St.  John,  Elans.,  milled  in  transit  at  Lamar,  Colo.,  and 
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then  forwarded  to  Clifton,  Ariz,  George  J.  Stoneman  for  complainant. 
Robert  Dunlapf  T.  J.  Norton,  James  L.  Coleman,  and  Hawkins  <Sb 
Franklin  for  defendants.  March  11,  1911.  Transferred  to  Special 
Reparation  Docket  for  adjustment. 

3569.  Nevada-California  Power  Company  v.  Southern  Pacifio 
Company.  Rates  on  dynamite  from  Hercules,  Cal.,  to  Laws,  Cal. 
J.  O.  Bracken  for  complainant.  December  28,  1910.  Transferred 
to  Special  Reparation  Docket  for  adjustment. 

3572.  Swift  &  Company  v.  Evansville  &  Terrb  Haute  Rail- 
road Company.  Double-deck  cars  ordered  for  shipments  of  hogs 
from  Eyansville,  Ind.,  to  East  Cambridge,  Mass.;  single-deck  cars 
furnished.  Reparation  claimed.  A.  R,  Fay  and  Maurice  Weigh  for 
complainant.  0.  E.  Bvtterfidd,  Clyde  Brown,  F.  H.  Wood,  C,  B. 
Oardy,  and  John  F.  Finerty  for  defendants.  February  13,  1911. 
Dismissed  on  motion  of  complainant. 

3577.  GoLDiNO  Son's  Company  v.  Philadelphia  &  Readino  Rail- 
way Company  et  al.  Rates  on  English  ball  clay  from  Philadelphia, 
Pa.,  to  Trenton,  N.  J.  J.  M,  WrigM  for  complainant.  Clvas.  Heeb- 
ner,  Henry  Wolfe  Bikle,  WiMiam  L.  Kinter,  and  George  Stuart  Patterson 
for  defendants.  February  13,  1911.  Dismissed  for  want  of  prose- 
cution. 

3579.  Meridian  Fertilizer  Factory  v.  Vioksburg,  Shreveport 
&  Pacifio  Railway  Company  et  al.  Rates  on  commercial  fertilizer 
from  Shreveport,  La.,  to  points  on  C,  R.  I.  &  P.  Ry.  Co.  in  Arkansas. 
S.  R.  Jennings  for  complainant.  8.  W.  dk  F.  H.  Moore,  R.  Walton 
Moore,  W.  F.  Dickinson,  V.  Schaffenberg,  F.  S.  Buzbee,  and  J,  D.  WH- 
kinson  for  defendants.  February  13,  1911.  Dismissed  on  motion 
of  complainant ;  complaint  satisfied. 

3623.  William  K.  Noble  v.  Wabash  Railroad  Company  et  al. 
Rates  on  coiled  elm  hoops  from  Wakarusa,  Ind.,  to  Hallwood,  Va. 
R.  B.  Coapstick  for  complainant.  Henry  Wolfe  Bikle  and  Geo.  Stuart 
Patterson  for  defendants.  January  13,  1911.  Dismissed.  Straight 
overcharge  refunded. 

3678.  Wood  &  Skilton  v.  Seaboard  Air  Line  Railway  et  al. 
Rates  on  lumber  from  Fitzgerald,  Ga.,  to  Cape  Charles,  Va.  Wilson 
cfe  Barksdale  and  C.  W.  Owen  for  complainant.  January  20,  1911. 
Dismissed  on  motion  of  complainant;  straight  overcharge  to  be 
refunded. 

3715.  Lincoln  Commercial  Club  v.  Chicago,  Burlington  & 
QuiNOY  Railroad  Cobipany  bt  al.  Rates  from  Lincoln,  Nebr. 
(when  from  points  east  thereof).  Field,  Ricketts  <k  Ricketts  for  com- 
plainant. A.  P.  Humburg,  Blewett  Lee,  M.  L.  Clardy,  and  James  C. 
Jeffery  for  defendants.  January  10,  L911.  Dismissed  on  motion  of 
complainant. 
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3728.  Poplar  Bluff  Light  &  Power  Company  v.  Baltimore  & 
Ohio  Railroad  Company  et  al.  Rates  on  machinery  from  Wash- 
ington, D.  C,  to  Poplar  Bluff,  Mo.  0.  Jf.  Stephen  for  complainant. 
Edw.  Barton,  M.  L.  Clardy,  and  James  C,  Jeffery  for  defendants. 
March  11,  1911.  Dismissed  on  motion  of  complainant.  Straight 
overcharge  refunded. 

3740.  Vail  Cooperage  Company  v.  Paragould  &  Memphis  Rail- 
road Company  et  al.  Rates  on  staves  from  Paulding,  Mo.,  to  Sioux 
City,  Iowa.  R.  B.  Coapstick  for  complainant.  C.  C.  Wright  and 
Edw.  M.  Hyzer  for  C.  &  N.  W.  Ry.  Co.  February  13, 1911.  Dismissed 
on  motion  of  complainant;  complaint  satisfied. 

3744.  Frank  Brothers  Company  v.  Denver  &  Rio  Grande  Rail- 
road CoBfPANY  ET  AL.  Ratcs  on  mineral  water  from  Manitou,  Colo., 
to  Reno,  Nev.  E.  N.  ClarJc,  J.  0.  McMurry,  F.  C.  DiOard,  P.  F. 
Dunne,  and  Geo.  D.  Squires  for  defendants.  April  4, 191 1 .  Dismissed. 
Shipments  complained  of  contained  in  another  complaint. 

3748.  Albert  Miller  &  Company  v.  Vicksburg,  Shreveport  & 
Pacific  Railway  Company  et  al.  Rates  on  potatoes  from  Girard, 
La.,  to  Joplin,  Mo.  A,  A.  0^  Keefe  for  complainant.  S.  W,  <k  F.  H. 
Moore  for  K.  C.  S.  Ry.  Co.  March  11,  1911.  Transferred  to  Special 
Reparation  Docket  for  adjustment. 

3837.  Columbus  Iron  &  Steel  Company  v.  Kanawa  &  Michigan 
Railway  Company  et  al.  (I.  &  S.  No.  26.)  Advance  in  rates  on 
coal  from  West  Virginia  to  points  in  the  territory  getting  its  supply 
over  the  Great  Lakes.  Vinson  <Sb  Thompson  for  complainant. 
0.  E.  BuUerfield  and  Clyde  Brown  for  T.  &  O.  C.  Ry.  Co.  February 
27,  1911.     Dismissed  on  motion  of  complainant. 

3843.  Roach  &  Musser  Sash  &  Door  Company  v.  PrrrsBURG 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  et  al. 
Rates  on  window  glass  to  Muscatine,  Iowa,  from  points  of  origin  in 
various  States.  C,  M.  Gould  for  complainant.  James  Si/iiUwell, 
W.  F.  Dickinson,  and  Wallace  T.  Hughes  for  defendants.  April  10, 
1911.     Dismissed  on  motion  of  complainant. 

3939.  National  Wool  Growers  Association  v.  Oregon  Short 
Line  Railroad  Company  et  al.  Rates  on  wool  from  intermountain 
territory  to  Chicago,  111.,  and  points  east  thereof.  Geo.  J.  Stoneman 
and  Johnson  &  Haddock  for  complainant.  Wm,  Hodgdon,  A.  P. 
Burgwin,  0.  0.  Wright,  Edw.  M.  Hyzer,  E.  D.  Bobbins,  E.  N.  Clark, 
A.  C.  CampbeU,  E.  E.  Whitted,  J.  M.  Gates,  H.  A.  Taylor,  T.  W. 
Burgess,  J.  D.  Armstrong,  W.  F.  Dickinson,  Hawkins  db  Franklin, 
0.  E.  Butterfidd,  Clyde  Brown,  R.  B.  Scott,  F.  C.  DiUard,  Geo.  D.  Squires, 
Henley  C.  Booth,  C.  W.  Bunn,  Chas.  Donnelly,  W.  W.  Cotton,  W.  A. 
Robbinss,  Wm.  Ellis,  A.  S.  Hoisted,  N.  H.  Loomis,  P.  L.  WUUams, 
Robert  DurOap,  T.  J.  Norton,  Fred.  H.  Wood,  Ohas.  H.  Bales,  C.  W. 
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WhUtemore  and  Edw,  A.  Haid  for  defendants.  April  3,  1911.  Con- 
solidated with  Docket  No.  4074. 

3951.  Bio  Four  Coal  &  Coke  Company  v.  Chicago,  Milwaukee 
&  St.  Paui^  Railway  Company  et  al.  Rate  on  box-car  loader  from 
Ottumwa,  Iowa,  to  Strong,  Colo.  C.  W.  Durbin  for  complainant. 
April  10,  1911.    Dismissed  on  motion  of  complainant. 

3959.  Buffalo  Steel  Company  v.  New  York  Central  &  Hudson 
River  Railroad  Company  et  al.  Rates  on  steel  bars  from  North 
Tonawanda,  N.  Y.,  to  Ashland,  Ohio.  KimhaU  <k  Stowe  for  com- 
plainant.   April    18,    1911.    Transferred    to    Special    Docket    for 

adjustment. 
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3336  (U.  R.  No.  272).  William  K.  Noble  v.  Toledo,  St.  Louis 
&  Western  Railroad  Company  et  al.  Unreasonable  rate  on  coiled 
elm  hoops  from  Marion,  Ind.,  to  Sheboygan,  Wis.  R,  B.  Coapstick 
for  complainant.  J.  W.  Ordham,  OharUs  A.  SchmeUaUy  and  H.  W. 
Beyers  for  defendants.  December  5;  1910.  Reparation  awarded  for 
S30.96. 

3185  (U.  R.  No.  273).  Milwaukee  Oorruoatino  Company  v. 
CmcAQO,  Milwaukee  &  St.  Paul  Railway  Company.  Unreason- 
able rate  on  iron  pipe  and  troughs  from  Milwaukee,  Wis.,  to  Minne- 
apolis; Minn.  J.  E.  Tracy  for  complainant.  F.  0.  Wright  for 
defendant.    Decanber  5,  1910.    Reparation  awarded  for  $136.53. 

2640  (U.  R.  No.  274).  Hill  &  Webb  v.  Chicago,  Rock  Island  & 
Pacifio  Railway  Company  et  al.  Misrouting  ear  com  in  the  shuck 
shipped  from  Washington,  Okla.,  and  destined  to  Arcadia,  La.  J.  W. 
Wibh  for  complainants.  TF.  F.  Dickinson^  J.  C.  McCdbe,  and  C.  H. 
Webl  for  defendants.  December  5,  1910.  Reparation  awarded  for 
$75.26. 

3101  (U.  R.  No.  275).  Robinson  Clay  Product  Company  v.  Erie 
Railroad  Company  et  al.  Unreasonable  rate  on  stoneware  from 
Akron,  Ohio,  to  Walkerville,  Ontario.  Alvm  HiU  for  complainant. 
No  appearance  for  defendants.  December  5,  1910.  Reparation 
awarded  for  $12.76. 

3207  GJ-  R'  No.  276).  Robinson  Clay  Product  Company  v. 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  et  al.  Unrea- 
sonable rate  on  fire  clay  from  Rockland,  Mich.,  to  Crooksville,  Ohio. 
Alvin  HiU  for  complainant.  No  appearance  for  defendants.  Decem- 
ber 5,  1910.  Reparation  asked  for  by  complainant  rehmded  by  the 
carriers  prior  to  hearing.     Complaint  dismissed. 

3356  (U.  R.  No.  277).  Germain  Company  v.  Atlanta,  Birmino- 
HAM  &  Atlantic  Railroad  Company  et  al.  Unreasonable  rate  on 
lumber  from  Beach,  Ga.,  to  Greenville,  Pa.  W.  J.  Herman  for  com- 
plainant. L.  Z.  Rosser  and  W.  H,  Quigg  for  defendants.  December 
5,  1910.    Reparation  awarded  for  $27.60. 

3203  (U.  R.  No.  278).  Fuller  &  Johnson  Manufacturing  Com- 
pany V.  Chicago  &  North  Western  Railway  Company  et  al. 
Unreasonable  rate  on  bar  or  plate  steel  and  iron  chain  from  various 
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points  in  Ohio  and  Pennsylvania  to  Madison^  Wis.  0.  M.  Stephen 
for  complainant.  8.  A.  Lynde,  0.  E.  Butterfield,  and  F.  H.  SchmiU 
for  defendants.  January  13,  1911.  Separation  awarded  for  (total) 
$15.88. 

2490  (U.  R.  No.  279).  Copper  Queen  Consolidated  Mining 
Company  v.  Louisville  &  Nashville  Eailroad  Company  et  al. 
Unreasonable  charge  on  cast-iron  pipe  and  fittings  from  Anniston, 
Ala.,  to  Bisbee,  Ariz.  P,  M,  Ripley  for  complainant.  C.  B.  Comp- 
ton,  Geo.  H.  Crosbyj  C.  A.  King^  S.  H.  JohnsoUj  H.  TJ.  Mudge,  and 
A.  N.  Brown  for  defendants.  January  13,  1911.  Refund  of  over- 
charge to  be  made.     No  order  issued. 

2765  (U.  R.  No.  280).  South  West  Smelting  &  Refining  Com- 
pany V.  El  Paso  &  Northeastern  Railway  Company  et  al. 
Allied  unreasonable  chaise  on  steel  rails,  fishplates,  and  bolts  from 
St.  Louis,  Mo.,  to  Orogrande,  N.  Mex.  George  J,  Greene  for  com- 
plainant. Hawkins  <Sc  Franklin  for  defendants.  January  13,  1911. 
Complaint  dismissed. 

3298  (U.  R.  No.  281).  Dreyfus  Brothers  v.  Louisvillb  &  Nash- 
ville Railroad  Company  et  al.  Unreasonable  rate  on  candy  from 
Montgomery,  Ala.,  to  New  Iberia,  La.  No  appearance  for  com- 
plainant. Albert  S.  Brandeis,  F.  C.  DiUardy  and  J.  P.  Blair  for 
d^endants.    January  13,  1911.    Reparation  awarded  for  S4.20. 

3307  (U.  R.  No.  282).  American  Milling  Company  v.  Minne- 
apolis, St.  Paul  &  Sault  Ste.  Marie  Railway  Cobipany  et  al. 
Alleged  unreasonable  rate  on  grain  screenings  from  Duluth,  Minn., 
to  Owensboro,  Ky.  Frank  Liddy  for  complainant.  No  appearance 
for  defendants.    January  13,  1911.    Complaint  dismissed. 

3543  (U.  R.  No.  283).  Advance  Thresher  Company  v.  Michi- 
gan Central  Railroad  Company  et  al.  Alleged  unreasonable  rate 
on  threshers  from  Battle  Creek,  Mich.,  to  Portland,  Oreg.  (?.  M, 
Stephen  for  complainant.  F.  C.  DiUard,  N.  H.  Loomis,  P.  L.  WUr 
liams,  W.  W.  Cotton,  0.  C.  Wright,  E.  C.  Lindley,  W.  F.  Dickinson, 
and  W.  T.  Hughes  for  defendants.  January  13,  1911.  Complaint 
dismissed. 

2347  (U.  R.  No.  284).  Windsor  Milling  &  Elevator  Company 
V.  Colorado  &  Southern  Railway  Company  et  al.  Unreasonable 
rate  on  flour  from  Windsor,  Colo.,  to  Abbeville,  La.  E,  M.  Ryan 
for  complainant.  E.  E.  Whitted,  F.  C.  Didard,  N.  H.  Loamis,  and 
W.  M,  Hodges  for  defendants.  January  13,  1911.  Reparation 
awarded  for  $120.96. 

2539  (U.  R.  No.  285).  American  Cebcent  Plaster  Company  v. 
Chicago,  Rock  Island  &  Pacific  Railway  Company.  Unreason- 
able minimum  weight  on  cement  plaster  from  Watonga,  Okla.,  to 
Kansas  City,  Kans.  H.  G.  Wilson  for  complainant.  F.  J.  Shuhert 
for  defendant.    Jwuary  13^  1911.    Reparation  awarded  for  <30.75. 
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3177  (U.  R.  No.  286).  Gamble-Robinson  Commission  Company 
V.  Chicago,  Milwaukee  &  St.  Paul  Railway  Cobipany  et  al. 
Unreasonable  rate  on  apples  from  Honeyville,  Utah,  to  Aberdeen, 
S.  Dak.  Lorenzo  A.  Enudsen  for  complainant.  WiUiam  Ellis,  F.  G. 
Wright,  F,  0.  DiUard,  F.  W.  AHhur,  and  X.  T.  Wilcox  for  defend- 
ants.   January  13,  1911.     Reparation  awarded  for  $19.95. 

3227  (U.  R.  No.  287).  Mason  City  Brick  &  Tile  Company  v. 
Chicago,  Milwaukee,  &  St.  Paul  Railway  Company.  Unreason- 
able rate  on  tile  from  Mason  City,  Iowa,  to  Lakefield,  Mapleton, 
Huntfey,  Good  Thunder,  Rapidan,  Easton,  Wells,  Alden,  and  Hay- 
ward,  in  the  State  of  Minnesota.  S,  W,  Denison  for  complainant. 
William  Ellis  and  F.  G.  Wright  for  defendant.  January  13,  1911. 
Reparation  awarded  for  $298.51. 

3285  (U.  R.  No.  288).  Hartford  Canning  Company  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  et  al.  Alleged  imrea- 
sonable  charges  on  machinery  from  Hoopeston,  111.,  to  Hartford,  Wis. 
George  W.  Wadsworth  for  complainant.  F,  G.  Wright  for  defendants. 
January  13,  1911.     Complaint  dismissed. 

3426  (U.  R.  No.  289).  Buffalo  Oil  Company  v.  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company  et  al.  Unlawful 
rate  on  lubricating  oil  from  Fayette,  Ky.,  to  Superior,  Wis.  J,  A. 
lAUle  for  complainant.  L.  E.  Lose  for  defendants.  January  13, 
1911.     Reparation  awarded  for  $9.10. 

2868  (U.  R.  No.  290).  Gisholt  Machine  Company  v.  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  et  al. 
Unreasonable  rates  on  iron  working  machinery  from  Detroit,  Mich., 
to  Madison,  Wis.  H.  J,  ParJce  for  complainant.  No  appearance 
for  defendants.    January  13,  1911.     Reparation  awarded  for  $11.20. 

3099  (U.  R.  No.  291).  E.  Clemons  Horst  Cobipany  v.  Southern 
Pacifio  Company  et  al.  Unreasonable  rate  on  hops  from  Perkins 
and  Manlove,  Cal.,  to  New  York  and  Troy,  N.  Y.,  Spangler,  Pa.,  St. 
Louis,  Mo.,  Milwaukee,  Wis.,  and  Cincinnati,  Ohio.  Seth  Mann  for 
complainant.  T,  J.  Norton,  E,  W.  Camp,  and  Naihan  P.  Bundy  for 
defendants.    January  13,  1911.     Reparation  awarded  for  $98.97. 

3191  (U.  R.  No.  292).  August  Back  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  et  al.  Unreasonable  rate  on  interior 
and  exterior  house  trimmings  from  Sioux  City,  Iowa,  to  Lemmon, 
S.  Dak.  Leonard  Brisley  for  complainant.  WiUiam  EUis  and  F.  G. 
Wright  for  defendants.  January  13,  1911.  Reparation  awarded  for 
$41.57. 

3308  (U.  R.  No.  293).  Henry  J.  Arnold  v.  Missouri  Pacific 
Railway  Company.  Unreasonable  rates  on  flour,  meal,  and  feed 
from  Sterling,  Kans.,  to  Arlington  and  Haswell,  Colo.  J,  C,  Johnston 
for  complainant.     No  appearance  for  defendant.    January  13,  1911. 

Reparation  awarded  for  $68.88. 
20 1.  C.  C.  Rep. 


664    SEPAAATION  CA^ES  DISPOSED   OF   IK   UNBEPORTED  DECISIONS. 

3374  (U.  R.  No.  294).  Milwaukee-Waukesha  Brewing  Com- 
pany V.  Chicago  &  North  Western  Railway  Cobipany.  Unrea- 
sonable charges  on  empty  beer  packages  from  Chicago,  111.,  to  Wau- 
kesha, Wis.  George  A.  Schroeder  for  complainant.  S.  A.  Lynde  for 
defendant.    January  13,  1911.    Reparation  awarded  for  $113.48. 

3433  (U.  R.  No.  295).  Fftzsimmons-Palmer  Company  v.  Louis- 
ville &  Nashville  Railroad  Company  et  al.  Unreasonable  rate 
on  tomatoes  from  Gibson  and  Gadsden,  Tenn.,  to  Duluth,  Minn. 
A.  J.  Levy  for  complainant.  N.  W.  Proctor  and  Walter  D.  Burr  for 
defendants.    January  13,  1911.    Reparation  awarded  for  $182.06. 

3472  (U.  R.  No.  296).  Frankb  Grain  Company  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company.  Discriminatory 
charge  on  com  from  points  in  South  Dakota  to  Milwaukee,  Wis., 
and  thence  to  Madison,  Wis.  George  A,  Schroeder  for  complainant. 
F.  G.  Wright  for  defendant.  January  13, 1911.  Reparation  awarded 
for  $31.08. 

3483  (U.  R.  No.  297).  S.  B.  &  B.  W.  Flesher,  Incorporated, 
V.  Louisville,  Henderson  &  St.  Louis  Railway  Company  et  al. 
Unreasonable  rate  on  wool  in  the  grease  from  Henderson,  Ky.,  to 
Philadelphia,  Pa.  G.  M.  Stephen  and  G.  Cascaden  for  complainant. 
W.  A.  Colston  for  defendants.  January  13,  1911.  Reparation 
awarded  for  $6.88. 

3209  (U.  R.  No.  298).  J.  Rosenbaum  Grain  Company  v.  Chicago 
&  Eastern  Illinois  Railroad  Cobipany  et  al.  Defendants' 
failure  to  pay  elevator  allowances  for  loading  out  grain  prior  to 
August  28,  1906.  Mayer j  Meyer,  Austrian  <Sc  Piatt  for  complainant. 
Fred  H.  Wood  for  defendants.  January  13,  1911.  Reparation 
awarded  for  $637.32. 

3189  (U.  R.  No.  299).  Thistle  Manufacturing  Company  v, 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  Unreason- 
able rate  on  washing-machine  tubs  from  Davenport,  Iowa,  to  Chicago, 
111.  Aug.  Clausen  for  complainant.  WUUam  Ellis  for  defendant. 
February  13,  1911.     Reparation  awarded  for  $257.70. 

3194  (U.  R.  No.  300).  Wisconsin  Iron  &  Metal  Cobipany  v. 
Chicago,  Milwaukee  &  St.  Paul  Railway  Cobipany.  Unreason- 
able rate  on  baled  rags  from  Oshkosh,  Wis.,  to  Chicago,  111.  Morris 
Block  for  complainant.  William  EUis  for  defendant.  February  13, 
1911.     Reparation  awarded  for  $10.18. 

3540  (U.  R.  No.  301).  Davis  Sewing  Machine  Company  v.  Pitts- 
burg, Cincinnati,  Chicago  &  St.  Louis  Railway  Company  et  al. 
Unreasonable  rate  on  sewing  machines  from  Dayton,  Ohio,  to  New 
York,  N.  Y.  Clarence  A.  Toolen  for  complainant.  James  StUlweU 
and  A.  P.  Burgwin  for  defendants.  February  13,  1911.  Repara- 
tion awarded  for  $31.75. 
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3267  (U.  R.  No.  302).  Red  Wing  Sbwbe  Pipb  CoBiPANY  v.  Mis- 
souri Pacifio  Railway  CoBiPANY  bt  al.  Unreasonable  rate  on 
sewer  pipe  from  St.  Louis,  Mo.,  to  Virginia,  Minn.  6.  M.  Stephen 
for  complainant.  E.  C.  LindUy^  William  EUis,  CharUs  DonneOy^ 
and  Hale  Holden  for  defendants.  February  13,  1911.  Reparation 
awarded  for  (total)  $126.85. 

2997  (U.  R.  No.  303).  Grebb-Houghton  Lumber  Company  v. 
Louisville  &  Nashville  Railboad  Company  et  al.  Unreason- 
able rate  on  lumber  from  River  Falls,  Ala.,  to  Wajmetown,  Ind. 
WooUen,  Woollen  cfc  Byers  for  complainant.  No  appearance  for 
defendants.    February  13,  1911.    Reparation  awarded  for  $18.44. 

3353  (U.  R.  No.  304).  C.  O.  Benton  v.  St.  Louis  &  San  Fban- 
cisco  Railroad  Company  bt  al.  Unreasonable  rate  on  fence 
posts  from  Mammoth  Springs,  Ark.,  to  Grainfield,  Kans.  O^Ne%L  dk 
Hogudand  for  complainant.  B,  W.  Scandrett  for  defendants. 
February  13,  1911.    Reparation  awarded  for  (total)  $41.40. 

3453  (U.  R.  No.  305).  Kulm  Mill  Company  v.  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Cobipany.  Unreasonable  rate 
on  wild  mustard  seed  from  Kulm,  N.  Dak.,  to  Minneapolis,  Minn. 
F.  0.  Gihhs  for  complainant.  No  appearance  for  defendant.  Febru- 
ary 13,  1911.    Reparation  awarded  for  $59.80. 

3432  (U.  R.  No.  306).  W.  A.  Hall  &  Company  v.  Southebn 
Pacifio  Company  bt  al.  Unreasonable  rate  on  canned  fruit  from 
Hay  ward,  Cal.,  to  Gardiner,  Mont.  T.  0.  Gibls  for  complainant. 
F.  C.  DiUard,  L.  T.  Wilcox,  C.  W.  Bunn,  and  J.  S.  Watson  for  defend- 
ants.   February  13,  1911.    Reparation  awarded  for  $81.27. 

3316  (U.  R.  No.  307).  T.  H.  Cochrane  Cobipany  v.  Chioaoo,  Mil- 
waukee &  St.  Paul  Railway  Company  bt  al.  Unreasonable  rate 
on  potatoes  from  Wyocena,  Wis.,  to  Springfield,  Ohio;  from  Fall 
River,  Wis.,  to  Louisville,  Ky.;  and  from  Doylestown,  Wis.,  to 
Evansville,  Ind.  No  appearance  for  complainant.  William  EUis, 
F.  G.  Wright,  and  A.  P.  HunfJbwrg  for  defendants.  February  13, 
1911.    Reparation  awarded  for  (total)  $65.40. 

3381  (U.  R.  No.  308).  T.  H.  Johnson  &  Company  v.  Louisville 
&  Nashville  Railboad  Company  bt  al.  Unreasonable  rate  on 
rough  yellow-pine  lumber  from  Wetumpka,  Ala.,  to  TuUahoma, 
Tenn.  T.  H.  Johnson  for  complainant.  N.  W.  Proctor  for  defend- 
ants.   February  13,  1911.    Reparation  awarded  for  $16.40. 

3271  (U.  R.  No.  309).  Cedabbubo  Woolen  Mills  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company.  Unreasonable  rates 
on  wool  from  Chicago,  111.,  to  Cedarburg,  Wis.  Alvin  W,  Wittenberg 
for  complainant.  F.  G,  Wright  for  defendant.  February  13,  1911. 
Reparation  awarded  for  $227.80. 
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3362  (U.  R.  No.  310).  EMERt,  Bird,  Thayer  Dry  Goods  Com> 
PANY  V.  Chicago  &  North  Western  Railway  CJobipany  et  al. 
Alleged  unreasonable  rate  on  furniture  from  Kenosha,  Wis.,  to 
Kansas  City,  Mo.  G.  M.  Stephen  for  complainant.  S.  A.  Lynde  and 
G.  B.  Winston  for  defendants.  February  13,  1911.  Refund  of  over- 
charge to  be  made.     No  order  issued. 

3401  (U.  R.  No.  311).  Clover  Leaf  Lumber  Cobipany  v.  Louisi- 
ana-Railway &  Navigation  Cobipany  et  al.  Alleged  unreasonable 
rate  on  cypress  shingles  from  Ninock,  La.,  to  Houston,  Tex.  W.  B. 
Arnold  for  complainant.  E.  H.  Randolph  for  defendants.  February 
13,  1911.    Overcharge  to  be  refunded.    No  order  issued. 

3272  (U.  R.  No.  312).  Manitou  Mineral  Springs  Company  v. 
Denver  &  Rio  Grande  Railroad  Cobipany  et  al.  Unreasonable 
rate  on  mineral  water  from  Manitou,  Colo.,  to  Reno,  Nev.  E.  P, 
Costigan  for  complainant.  E,  N,  Clark,  Richard  Peete,  F.  C.  DUlard, 
P.  F.  Dunne,  and  0.  C.  Dorsey  for  defendants.  February  13,  1911. 
Reparation  awarded  for  $190. 

3739  (U.  R.  No.  313).  Fred  L.  Hammond  v.  Boston  &  Maine 
Railroad  et  al.  Alleged  unreasonable  rate  on  brick  from  Epping, 
N.  H.,  to  West  Point,  N.  Y.  James  F.  Egan  for  complainant.  Edgar 
A.  Rich,  Charles  H.  Blatchford,  and  0.  E.  ButterfieJd  for  defendants. 
February  13,  1911.    Complaint  dismissed. 

3215  (U.  R.  No.  314).  G.  Rosenblatt  v.  Oregon  Railroad  & 
Navigation  Company  et  al.  Unreasonable  rate  on  fire  brick  from 
Ridgway,  Pa.,  to  Portland,  Oreg.  A,  J,  Parrington  for  complainant. 
A.  C.  Spencer  for  defendants.  February  24,  1911.  Reparation 
awarded  for  $51.68. 

3482  (U.  R.  No.  315).  P.  D.  Lambros  v.  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  et  al.  Alleged  unreasonable  rate  on 
paper  candy  boxes  from  Watertown,  Wis.,  to  Butte,  Mont.  G.  M. 
Stephen  for  complainant.  F.  G.  WrigM  and  H.  H.  Field  for  defend- 
ants.   February  24,  1911.    Complaint  dismissed. 

3190  (U.  R.  No.  316).  F.  Rassman  v.  CracAGO,  Milwaukee  &  St. 
Paul  Railway  Company  et  al.  Unreasonable  rate  on  automobiles 
from  New  Castle,  Ind.,  to  Beaver  Dam,  Wis.  George  W.  Wadsworth 
for  complainant.  F.  G.  Wright  and  M.  R.  Maxwed  for  defendants. 
February  24,  1911.     Reparation  awarded  for  $5. 

3450  (U.  R.  No.  317).  Utterback  Brothers  Company  v.  New 
York  Central  &  Hudson  River  Railroad  Company  et  al.  Al- 
leged unreasonable  charges  on  carriages  from  Watertown,  N.  Y.,  to 
Bangor,  Me.  J.  G,  UtterbacJc  for  complainant.  D.  P.  ConneU,  E.  C. 
Ryder,  Percy  R.  Todd,  and  G.  E.  Wicks  for  defendants.  February  24, 
1911.     Complaint  dismissed. 

3598  (U.  R.  No.  318).  John  Bollman  Company  v,  Baltimore  & 
Ohio  Railroad  Company  et  al.    Alleged    unreasonable  rate  on 
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fibroid  hand  trucks  from  Elsmere  Junction,  Del.,  to  San  Francisco, 
Cal.  W.  B.  Perkins  for  complainant.  F.  H.  MarUer  for  defendants. 
February  24, 1911,    Overcharge  to  be  refunded.    No  order  issued. 

3355  (U.  R.  No.  319).  Standabd  Oil  Company  v.  Indianapolis 
Southern  Railroad  Company  et  al.  Unreasonable  rate  on  crude 
oil  from  Stoy,  HI.,  to  Noblesville,  Yorktown,  and  Fortville,  Ind. 
C.  W.  Martyn  for  complainant.  D.  P.  ConneU  and  A.  P.  Humburg 
for  defendants.  March  11,  1911.  Reparation  awarded  for  (total) 
$115.52. 

3587  (U.  R.  No.  320).  Ludowici-Celadon  Company  v.  Missouri 
Pacifio  Railway  Company  et  al.  Alleged  unreasonable  rate  on 
roofing  tile  from  Coffeyville,  Kans.,  to  Omaha,  Nebr.  0.  M.  Rogers 
for  complainant.  James  C,  Jeffery,  C.  C.  P.  Rausch,  W.  F.  DickiTV- 
son,  and  Wallace  T.  Hughes  for  defendants.  March  11,  1911.  Com- 
plaint dismissed. 

3625  (U.  R.  No.  321).  Berlin  Machine  Works  v.  Baltimore  & 
Ohio  Southwestern  Railroad  Company  et  al.  Unreasonable  rate 
on  secondhand  woodworking  machine  from  Loogootee,  Ind.,  to 
Beloit,  Wis.  0.  M.  Rogers  for  complainant.  C.  0.  Wright  for  de- 
fendant.   March  11,  1911.     Reparation  awarded  for  $20.44. 

3597  (U.  R.  No.  322).  Federal  Cigar  Company  'ct  al.  v.  Illinois 
Terional  Railroad  Company  et  al.  Unreasonable  rate  on  glass 
tobacco  jars  from  Alton,  111.,  to  Richmond,  Va.,  Jersey  City,  N.  J., 
Trenton,  N.  J.,  Mansfield,  Ohio,  and  Kingston,  N.  Y.  W.  R.  Perkins 
for  complainants.  Frederick  S.  HoThrook  and  Ernest  S.  BaUard  for 
defendants.  March  11,  1911.  Reparation  awarded  for  (total) 
$77.02. 

3217  (U.  R.  No.  323).  Carstens  Packino  Company  v.  Missouri, 
Kansas  &  Texas  Railway  Company  op  Texas  et  al.  Unreason- 
able rate  on  cottonseed  oil  from  Dallas  and  Sherman,  Tex.,  to  Tacoma, 
Wash.  J.  E.  Belcher  and  J.  TF.  McOune  for  complainant.  George 
T.  Reid  for  defendants.  March  11,  1911.  Reparation  awarded  for 
(total)  $392.83. 

3266  (U.  R.  No.  324).  Fuller  &  Johnson  Manufacturing  Com- 
pany V.  Cincinnati,  Hamilton  &  Dayton  Railway  Company  bt 
AL.  Unreasonable  rates  on  top  buggies,  open  buggies,  and  spring 
wagons  from  Carthage,  Ohio,  to  Madison,  Wis.  G.  M.  Stephen  for 
complainant.  (7.  (7.  TFrigrA^  for  defendants.  March  11, 1911.  Repa- 
ration awarded  for  $7.22. 

3297  (U.  R.  No.  325).  H.  Rosenblatt  &  Sons  v.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  et  al.  Unreasonable  rate 
on  cotton  drills  and  cotton  overalls  from  Wheeling,  W.  Va.,  to  Beloit, 
Wis.  G.  M.  Stephen  for  complainants.  F.  G.  Wright,  C.  C.  Wright, 
Robert  W.  Richards ,  and  D.  P.  ConneU  for  defendants.  March  11, 
1911.     Reparation  awarded  for  (total)  $15.32. 
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3632  (U.  R.  No.  326).  Charles  T.  Abeles  &  Company  v.  St. 
Louis  Southwestern  Railway  Company  et  al.  Unreasonable  rate 
on  window  glass  from  "Hartford  City,  Ind.,  Arnold,  Pa.,  and  Chanute, 
Kans.,  to  Little  Rock,  Ark.     G.  M.  Stephen  for  complainant.    James 

C.  Jeffery,  C.  C.  P.  Rauach,  W.  F.  DicJcinsony  Wallace  T.  Hughes,  Fred 
H,  Woody  8.  H,  West,  T,  J.  Norton,  D,  L,  Meyers,  James  StiUiDeU,  and 

D.  P.  ConneU  for  defendants.    March  11, 1911.     Reparation  awarded 
for  (total)  $248.84. 

3634  (U.  R.  No.  327).  John  W.  Zuber  v.  Central  of  Georgia 
Railway  Company  et  al.  Allied  misrouting  of  a  shipment  from 
Carrollton,  Ga.,  to  Lindsay,  Ontario,  Canada.  John  W,  Zuber  for 
complainant.  Charles  T.  Airey  for  defendants.  January  13,  1911. 
Complaint  dismissed. 

3448  (U.  R.  No.  328).  American  Milling  Company  v.  Pere  Mar- 
quette Railroad  Company  et  al.  Unreasonable  rate  on  beet 
final  molasses  from  Charlevoix,  Mich.,  to  Peoria,  111.  Frank  T. 
Liddy  for  complainant.  No  appearance  for  defendants.  March  14, 
1911.     Reparation  awarded  for  $281.43. 

3260  (U.  R.  No.  329).  Minneapolis  Bedding  Company  v.  Chi- 
cago, Burlington  &  Quincy  Railroad  Company.  Unreasonable 
rate  on  cordwood  from  Maiden  Rock,  Wis.,  to  Minneapolis,  Minn. 
George  S.  Chimes  and  James  ManaJian  for  complainant.  Hale  Holden 
for  defendant.    April  4,  1911.     Reparation  awarded  for  $111.55. 

3463  (U.  R.  No.  330).  F.  J.  Pons  v.  Seaboard  Air  Line  Railway. 
Unreasonable  rate  on  horses  from  Colmnbia,  S.  C,  to  Jackson- 
ville, Fla.  L.  E.  Bigelow  for  complainant.  R,  Walton  Moore  for 
defendant.    April  4,  1911.     Reparation  awarded  for  $5.95. 

3479  (U.  R.  No.  331).  Albert  Miller  &  Company  v.  Texas  & 
Pacifio  Railway  Company  et  al.  Unreasonable  rate  on  potatoes 
from  Ida,  La.,  to  Chicago,  111.  J.  E.  Robinson  for  complainant. 
C.  C.  P.  Rausch,  J.  C.  Jeffery,  and  H,  J,  Campbell  for  defendants. 
April  4,  1911.    Reparation  awarded  for  $116.24. 

3485  (U.  R.  No.  332).  Barker  &  Company  v.  Gulf  &  Ship  Island 
Railroad  Company  et  al.  Misrouting  Imnber  in  transit  from 
Laurel,  Miss.,  to  New  Haven,  Conn.  WiUiam  8.  Phippen  for  com- 
plainant. No  appearance  for  defendants.  April  4,  1911.  Repa* 
ration  awarded  for  $53.84. 

3150  (U.  R.  No.  333).  Hill  &  Webb  v.  Iberla  &  Vermilion 
Railroad  Company  et  al.  Unreasonable  rates  on  ear  com  in  the 
shuck  from  points  in  Louisiana  to  points  in  Texas.  J.  W.  Webb  for 
complainants.  F.  C.  Dillard,  J.  R.  Christiam,,  C.  H.  Webb,  and  J.  L. 
West  for  defendants.  April  4,  1911.  Reparation  awarded  for 
$629.50. 

3669  (U.  R.  No.  334).  Brunswick-Balke-Collender  Company 
V.  Grand  Trunk  Western  Railway  Company  et  al.    Unreason- 
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able  charge  on  furniture  stock  from  Chicago,  111.,  to  Toronto,  Ontario. 
James  J.  Mullen  for  complainant.  H.  C.  Martin  for  defendants. 
April  4,  1911.     Reparation  awarded  for  $14.13. 

3706  (U.  R.  No.  335).  Standard  Oil  Company  v.  Baltimore  & 
Ohio  Chicago  Terminal  Railroad  Company  et  al.  Unreason- 
able rate  on  petroleum,  refined  oil,  and  gasoline  from  Whiting,  Ind., 
to  Waupaca,  Wis.  CJumncey  W,  Mariyn  for  complainant.  No 
appearance  for  defendants.  April  4,  1911.  Reparation  awarded 
for  $129.77. 

2812  (U.  R.  No.  336).  Hope  Cotton  Oil  Cobipany  v.  Texas  & 
Pacific  Railway  Company  et  al.  Unreasonable  rate  on  empty 
secondhand  bags  from  New  Orleans,  La.,  to  Hope,  Ark.  G.  Jf. 
Stephen  for  complainant.  C.  C.  P.  Rausch  and  James  C.  Jeffery  for 
defendants.    April  4,  1911.     Reparation  awarded  for  $44.58. 

2898  (U.  R.  No.  337).  McShane  Lumber  Company  v.  Houston 
East  &  West  Texas  Railway  Company  et  al.  Alleged  imrea- 
sonable  rate  on  ties  from  Oden,  La.,  to  Denver,  Colo.  0.  S,  BJlgutter 
for  complainant.  Edson  Rich,  James  E.  Kelhy,  C.  E,  Spens,  and 
J.  J.  Coleman  for  defendants.    April  4,  1911.    Complaint  dismissed. 

3193  (U.  R.  No.  338).  Foster  Lumber  Company  v.  Southern 
Railway  Company.  Unreasonable  rates  on  cedar  posts  from 
Fackler,  Ala.,  to  Republican  City  and  Campbell,  Nebr.,  and  Audu- 
bon, Iowa.  Bird  &  Pope  for  complainant.  No  appearance  for  de- 
fendant.   April  4,  1911.     Reparation  awarded  for  $30.49. 

3584  (U.  R.  No.  339).  Fort  Scott  Sorohum  Syrup  Cobipany  v. 
St.  Louis  &  San  Francisco  Railroad  Company.  Unreasonable 
rate  on  molasses  from  Fort  Scott,  Kans.,  to  Rogers,  Ark.  CoUett  cfe 
Hutchinson  for  complainant.  F.  H.  Woodj  Edward  A.  Haid^  and 
E.  H.  Seniff  for  defendant.  April  4,  1911.  Reparation  awarded 
for  $39.60. 

3093  (U.  R.  No.  340).  L.  Christian  &  Company  v.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  et  al.  Unreasonable  rate 
on  flour  and  mill  feed  from  Shakopee,  Minn.,  to  Waverly,  Va.  Charles 
E,  French  for  complainants.  William  EUis  and  F.  G.  Wright  for 
defendants.    April  4,  1911.     Reparation  awarded  for  $102.08. 

3248  (U.  R.  No.  341).  Charles  T.  Abeles  &  Company  v.  Mis- 
souri Pacific  Railway  Company  et  al.  Unreasonable  rate  on 
window  glass  from  Caney,  Kans.,  to  Little  Rock,  Ark.  G.  M. 
Stephen  for  complainant.  James  C  Jeffery  and  C.  C  P.  Rausch  for 
defendants.    April  4,  1911.     Reparation  awarded  for  $82.56. 

3325  (U.  R.  No.  342).  E.  E.  Douville  v.  Georgla,  Florida  & 
Alabama  Railway  Company  et  al.  Unreasonable  charge  on 
grapes  from  Douville,  Ga.,  to  New  York,  N.  Y.,  and  Milwaukee;  Wis. 
E.  E.  Douville  for  complainant  in  person.  No  appearance  for  defend- 
ants.    Reparation  awarded  for  $58.94. 
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3391  (U.  R.  No.  343).  E.  P.  Stacy  &  Sons  v.  Chicago,  Burling- 
ton &  QuiNCY  Eailroad  Company  et  al.  Unreasonable  rate  on 
tomatoes  from  Humboldt,  Trenton,  Fruitland,  and  Jackson,  Tenn., 
to  Minneapolis,  Minn.  Leonard  Brisley  for  complainant.  Hale 
Holden,  W,  K  Vandivetj  F,  G.  Wright^  WiUiam  EUia,  Oeorge  U. 
Seevers,  and  Lynn  S,  Hdgeraon  for  defendants.  April  4,  1911. 
Reparation  awarded  for  $147.14. 

3412  (U.  R.  No.  344).  G.  L.  Graham  &  Company  v.  Chicago,  Bur- 
lington &  QuiNCY  Railroad  Company.  Unreasonable  rate  on 
timothy  seed  from  McVeigh,  Iowa,  to  St.  Louis,  Mo.  Thomas  H. 
Martin  for  complainant.  George  H,  Crosby  and  Robert  B,  Scott  for 
defendant.     April  10,  1911.     Reparation  awarded  for  $13.50. 

3599  (U.  R.  No.  345).  Acme  Cement  Plaster  Company  v.  Pere 
Marquette  Railroad  Cob«>any  et  al.  Alleged  unreasonable  rate 
on  crushed  gypsum  rock  from  Grand  Rapids,  Mich.,  to  Oglesby,  HI. 
W,  R,  Fisse  and  M.  N,  Sale  for  complainant.  John  O,  Bills  and 
F.  G,  Wright  for  defendants.     April  10,  1911.     Complaint  dismissed. 

3664  (U.  R.  No.  346).  Chicago  &  Riverdale  Lumber  Company 
V,  Chicago  &  Erie  Railroad  Company  et  al.  Misrouting  lumber 
in  transit  from  Chicago,  111.,  to  Yatesboro,  Pa.  CoUitt  dk  Hutchinson 
for  complainant.  W,  M,  Johnson  for  defendants.  April  10,  1911. 
Reparation  awarded  for  $15.33. 

3725  (U.  R.  No.  347).  Dian  Lumber  Company  v,  Prescott  & 
Northwestern  Railroad  Company  et  al.  Unreasonable  rate  on 
lumber  from  Dian,  Ark.,  to  Washington,  Mo.  William  F.  Pfeffer 
for  complainant.  James  C.  Jeffery^  H,  J.  Campbell,  and  B,  M, 
Flippin  for  defendants.  April  10,  1911.  Reparation  awarded  for 
$18.85. 

3009  (U.  R.  No.  348).  Chanutb  Refining  Company  et  al.  v. 
Atchison,  Topeka  &  Santa  Fb  Railway  Company  et  al.  Un- 
reasonable rate  on  petroleum  oil  from  Chanute,  Kans.,  to  Omaha, 
Nebr.  L.  L.  MarceU,  F.  A.  Parsons,  and  W,  C.  Piatt  for  complain- 
ants. B.  F.  E.  Marsh  for  defendants.  April  10,  1911.  Reparation 
awarded  for  $199.83. 

3404  GJ.  R.  No.  349).  J.  G.  Miller  v.  TRiNrrY  &  Brazos  Valley 
Railway  Company  et  al.  Unreasonable  rate  on  track  bolts  from 
Fort  Worth,  Tex.,  to  Port  Barre,  La.  Jno.  W,  Shevlin  for  complain- 
ant. Wallace  T,  Hughes,  W,  F.  Dickinson,  N.  H.  Lassiter,  F.  H. 
Wood,  Edward  A.  Haid,  and  C,  S,  Bather  for  defendants.  April  10, 
1911.     Reparation  awarded  for  $479.54. 

2831  GJ.  R.  No.  350).  Walter  &  Company  v.  Lake  Shore  & 
Michigan  Southern  Railway  Company  et  al.  Unreasonable  rate 
on  brass  bedsteads  from  Cleveland,  Ohio,  to  San  Francisco,  Cal. 
/.  0.  Bracken  for  complainant.  0.  E.  Butterfidd;  Winston,  Payne, 
Strawn  <Sb  Shaw;   William  EUis;  Chester  M.  Dawes;  S.  A.  Lynde; 
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Hawkins  <t  Franklin;  BaJcer,  Botts,  Parker  cfe  Garwood;  F,  C.  DiOard; 
E.  B.  Peirce;  and  C.  W,  Durbrow  for  defendants.  May  1,  1911. 
Reparation  awarded  for  (total)  $189.20. 

3095  (U.  R.  No.  351).  Evans  Miluno  Cob«ipany  v,  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  et  al. 
Unjustly  discriminatory  rates  on  grain  from  landings  of  the  Illinois 
River  Packet  Company  to  points  in  the  East.  E,  D.  Evans  for  com- 
plainant. /am€«  TF.  Barrett  for  defendants.  May  1,  1911.  Repara- 
tion awarded  for  $1,945.15. 

3240  (U.  R.  No.  352).  Pobt  Hubon  Engine  &  Thbesheb  Com- 
pany V,  Gulf,  Colobado  &  Santa  Fe  Railway  Company  et  al. 
AUeged  unreasonable  rates  on  iron  dump  wagons,  sawmill  machinery, 
and  portable  engines  from  Port  Huron,  Mich.,  to  Cordele,  Ga.,  and 
from  Center,  Tex.,  to  Port  Huron,  Mich.  6.  M,  Stephen  for  com- 
plainant. T,  J.  Norton,  D,  L.  Meyers,  H.  C.  Martin,  and  F.  W. 
Owaihmey  for  defendants.     May  1,  1911.     Complaint  dismissed. 

3509  (U.  R.  No.  353).  Nobthebn  Caupobnia  Lumbeb  Company 
V.  SouTHEBN  Pacific  Company.  Unreasonable  rate  on  green  fir 
lumber  from  Eugene,  Oreg.,  to  Hilt,  Cal.  J.  0.  Bracken  for  com- 
plainant. George  D.  Squires  for  defendant.  May  1,  1911.  Repara- 
tion awarded  for  $44.28. 

3526  (U.  R.  No.  354).  Ralston  Pubina  Company  v.  Mobile  & 

Ohio  Railboad  Company  et  al.     Alleged  unreasonable  rate  on  feed 

in  sacks,  in  carloads,  from  St.  Louis,  Mo.,  to  Fivay  Junction, .  Fla. 

W,  A.  Bruce  for  complainant.     Frank  W,  Gwathmey  for.  defendants. 

May  1,  1911.    Complaint  dismissed. 

3566  (U.  R.  No.  355).  Chables  L.  Hamilton  v,  Amebican  Ex- 
pbess  Company  et  al.  Alleged  unreasonable  rate  on  one  baby's 
folding  crib  from  Chautauqua,  N.  Y.,  to  Centreville,  Pa.  H.  A. 
Sieheneck  for  complainant.  Charles  F,  Patterson  for  defendants. 
May  1,  1911.     Refund  of  overcharge  to  be  made.     No  order  issued. 

3627  (U.  R.  No.  356).  Fbed  S.  Swanson  v,  Chicago,  Bublington 
&  QuiNCY  Railboad  Company  et  al.  Unreasonable  rate  on  broom 
com  from  Manitou,  Okla.,  to  Omaha,  Nebr.  E.  J,  McVann  for  com- 
plainant. G.  n.  Crosby,  R,  B.  Scott,  and  Fred  H,  Wood  for  defend- 
ants.    May  1,  1911.     Reparation  awarded  for  $118.04. 

3635  (U.  R.  No.  357).  C.  J.  Cbabtbeb  v.  Obegon  Railroad  & 
Navigation  Company  et  al.  Unreasonable  rate  on  onions  from 
Walla  Walla,  Wash.,  to  Salt  Lake  City,  Utah.  No  appearance  for 
complainant.  H,  B.  Thompson  for  defendants.  May  1,  1911. 
Reparation  awarded  for  $49.60. 

3653  (U.  R.  No.  358).  SoifrHEBN  Cotton  Oil  Company  v.  Sea- 
BOABD  AiB  Line  Railway  et  al.  Unreasonable  charges  on  crude 
cottonseed  oil  from  Cordele  and  Vidalia,  Ga.,  and  Union  Springs  and 
Montgomery,  Ala.,  to  Savannah,  Oa.,  there  refined  and  reshipped  to 
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Babbitt  and  Bayonne,  N.  J.,  and  Philadelphia,  Pa.    May  1,  1911. 
Reparation  awarded  for  (total)  $77.49. 

3676  (U.  R.  No.  359).  Menefee  Brothers  v.  Rooseyelt  & 
Western  Railroad  Company  et  al.  Alleged  unreasonable  charges 
on  shingles  from  Lynchville,  La.,  to  Fort  Worth,  Tex.,  and  recon- 
signed  to  Bomarton,  Tex.  W.  S.  Nurenburg  for  complainants.  James 
C,  Jeffery,  C,  C,  P.  Rausch,  C.  Schonfdderj  and  Herbert  J.  Campbell 
for  defendants.     May  1,  1911.     Complaint  dismissed. 

3696  (U.  R.  No.  360).  George  W.  Overly  v.  Adams  Express 
Company.'  Unreasonable  rate  on  jacks,  crated,  from  Bellflower,  Mo., 
to  McCune,  Kans.  J,  A,  McLane  for  complainant.  W,  G.  Honn  for 
defendant.     May  1,  1911.     Reparation  awarded  for  $70.50. 

3066  (U.  R.  No.  361).  Robert  Portner  Brewing  CobiIPany  et 
AL  V,  Southern  Railway  Company.  Unreasonable  rate  on  near 
beer  and  empty  beer  packages  from  Alexandria,  Va.,  to  points  in 
North  Carolina.  George  H,  BeucTiert  for  complainants.  Claudian  B. 
Narthrupf  Frank  W.  Gwathmeyj  and  Oscar  L.  Horn  for  defendant. 
May  8,  1911.     Reparation  awarded  for  $331.45. 

3645  (U.  R.  No.  362).  Goodman  Manufacturing  Company  v. 
Philadelphia,  Baltimore  &  Washington  Railroad  Company  et 
AL.  Alleged  unreasonable  rate  on  iron  car  wheels  from  Wilmington, 
Del.,  to  Chicago,  lU.  G,  M,  Stephen  for  complainant.  Henry  Wolf 
Bikle  for  defendants.     Complaint  dismissed. 

3650  (U.  R.  No.  363).  Western  States  Portland  Cement  Com- 
pany V,  Missouri  Pacific  Railway  Company  et  al.  AUeged  unrea- 
sonable rate  on  Portland  cement  from  Independence,  Kans.,  to  Black 
Eagle,  Mont.  0.  W.  PraM  and  Geo,  J.  Meraereau  for  complainant. 
Jam^s  C,  Jeffery,  Herbert  J.  Campbell,  George  H,  Crosby,  Robert  B.  Scott, 
and  J.  D,  Armstrong  for  defendants.  May  8,  1911.  Complaint 
dismissed. 

3122  (U.  R.  No.  364).  Edgar  F.  Moon  v.  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Alleged  unreasonable  rate  on  apples 
from  Fairbury,  Nebr.,  to  El  Reno,  Okla.  F.  N.  Provi  for  complain- 
ant. Wallace  T.  Hughes  for  defendant.  May  1,  1911.  Waiver  of 
undercharge  allowed. 

3827  (U.  R.  No.  365).  Degentesh  Brothers  v.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company.  Unreasonable  rate  on 
brewers'  refuse,  wet,  from  Chicago,  111.,  to  Lake,  Wis.  Geo.  A. 
Schroeder  for  complainants.  F.  G.  Wright  for  defendants.  May  1, 
1911.     Reparation  awarded  for  $21.95. 

Note. — The  amount  of  reparation  awarded  in  the  above  cases 
aggregates  $9,457.27. 
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1609.  Daelino  &  Company  et  al.  v.  Baltimore  &  Ohio  Rail- 
road Company  et  al.  December  3,  1910.  Reparation  of  $1,181.63, 
with  interest,  to  Buffalo  Fertilizer  Company,  by  Louisville  &  Nash- 
ville Railroad  Company,  on  shipments  of  phosphate  rock  from  Cen- 
terville  and  Mount  Pleasant,  Tenn.,  to  various  destinations  on 
accoimt  of  excessive  rate. 

1609.  Darling  &  Company  et  al.  v.  Baltimore  &  Ohio  Rail- 
road Company  et  al.  December  3,  1910.  Reparation  of  $171.22, 
with  interest,  to  E.  Rauh  &  Sons  Fertilizer  Company,  on  shipments 
of  phosphate  rock  from  Centerville  and  Mount  Pleasant,  Tenn.,  to 
various  destinations  on  account  of  excessive  rate. 

2285.  American  Creosote  Works,  Ltd.,  v.  Illinois  Central 
Railroad  Company  et  al.  December  22,  1910.  Reparation  of 
$6,899.96,  with  interest,  to  American  Creosote  Works,  Ltd.,  on 
account  of  unreasonable  rates  and  switching  charges  as  well  as  transit 
privileges  on  pine  crossties  from  and  to  various  points  to  Southport,  La. 

1609.  Darling  &  Company  et  al.  v.  Baltimore  &  Ohio  Rail- 
road Company  et  al.  January  13,  1911.  Reparation  of  $343.44, 
with  interest,  to  Jarecki  Chemical  Company  on  shipments  of  phos- 
phate rock  from  Centerville  and  Mount  Pleasant,  Tenn.,  to  various 
destinations  on  account  of  excessive  rate. 

1987.  Lynah  &  Read  et  al.  v.  Baltimore  &  Ohio  Railroad 
Company  et  al.  February  15,  1911.  Reparation  of  $12,  with 
interest,  to  Lynah  and  Read,  and  cancellation  of  unpaid  charges  of 
$36;  $12,  with  interest,  to  Buck  Brothers,  and  cancellation  of  unpaid 
charges  of  $1 ;  $6,  with  interest,  to  C.  W.  Hendley,  for  unreasonable 
demurrage  charges  on  cars  containing  interstate  shipments  of  coal  for 
transshipment  by  water  at  Locust  Point,  Baltimore,  Md.,  and  at 
Curtis  Bay,  Md. 

3312.  Davenport  Commercial  Club  for  T.  W.  McClelland 
CoBiPANY  v/  The  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany ET  AL.  April  4,  1911.  Reparation  of  $752.84,  with  interest, 
to  McClelland  Company,  on  shipments  of  cypress  lumber,  from 
Minot  and  Rome,  Miss.,  to  Davenport,  Iowa,  on  account  of  excessive 
rate. 

Note. — ^The  amount  of  reparation  awarded  in  the  above  cases 
aggregates  $9,379.09. 
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ABSORPTION. 

Elevation  at  Buffalo  included  in  ex-lake  grain  rate.    Board  of  Trade  of  Chicago  v. 

A.  C.  R.  R.  Co.  504  (516). 
Stub-line  rates  on  lumber  absorbed.    In  re  Proposed  Schedules  of  Rates  on  Lumber, 

575  (577). 
Switching  charge  absorbed  in  Chicago  switching  district  when  carrier  gets  line  haul. 

Crescent  Coal  &  Mining  Co.  v.  B.  &  O.  R.  R.  Co.  559  (560). 
ACCESSORIAL  SERVICE. 
Lighterage  of  shipper's  own  sugar,  an  accessorial  service.    Federal  Sugar  Refining 

Co.  V.  B.  &  O.  R.  R.  Co.  200  (211). 
ACT  OF  GOD. 
Flood  responsible  for  demurrage;  charges  must  be  paid.    Riverside  Mills  v,  C.  & 

W.  C.  Ry.  Co.  153. 
ADDITIONAL  CHARGE. 

For  refrigeration.    Arlington  Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (108, 120). 
ADMINISTRATIVE  BODY. 
Commission,  not  a  court;  its  function  is  to  apply  act  and  protect  public  interest. 

In  re  Advances  in  Rates — ^Western  Case,  307  (315). 
Commission,  by  Supreme  Court  decisions,  has  been  erected  into  what  has  been 

termed  ''an  economic  court."    In  re  Advances  in  Rates— Western  Case,  307  (317). 
Commission,  not  a  court;  its  proceedings  partake  somewhat  of  a  judicial  or  semi- 
judicial  character;  its  work  is  administrative.    Freeman  Lumber  Co.  v.  St. 

L.  I.  M.  &  S.  Ry.  Co.  612  (613). 
Commission  must  stand  for  entire  public;  it  must  have  in  mind  those  who  do  not 

appear  before  it.    In  re  Advances  in  Rates — Eastern  Case,  243  (250). 
Duty  of  Commission  is  to  establish  reasonable  rates  without  attempting  to  foster 

one  institution  at  expense  of  another.    Cobb  v.  N.  P.  Ry.  Co.  100  (103). 
Duty  of  Conmiission  is  to  pass  upon  all  rates  presented  in  a  complaint.    In  re 

Advances  in  Rates— Eastern  Case,  243  (248). 
Duty  of  Commission  is  to  see  that  rates  are  reasonable  to  all  parties,  and  not  to 

overcome  natiuul  and  commercial  conditions  by  rate  adjustments.    East  St. 

Louis  Cotton  Oil  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.  37  (41,  42). 
Function  of  Conmiission  is  to  regulate  interstate  rates.    Scheuing  v.  L.  <&  N.  R.  R. 

Co.  550  (552). 
Railroads  may  not  look  to  Commission  to  negative  or  modify  will  of  legislature. 

In  re  Advances  in  Rates— Western  Case,  307  (379). 
ADBilNISTRATIVE  RULING. 
Rule  6,  Bulletin  4,  considered.    Henry  v,  E.  Ry.  Co.  171  (172). 
Rule  10,  Tariff  Circular  17-A,  considered.    Henry  v.  E.  Ry.  Co.  171  (172). 
Rule  34,  Bulletin  4,  adhered  to.    In  re  Restricted  Rates,  426  (427). 
Rule  38,  Bulletin  4,  confined  to  informal  matters.    Riverside  Mills  v.  G.  R.  R. 

423  (424). 
Rule  66,  Tariff  Circular  17-A,  followed.    Noble  v.  B.  &  O.  R.  R.  Co.  72  (73). 

676 


676  INDEX. 

ADMINISTRATIVE  RULING— Continued. 
Rule  77,  Bulletin  4;  considered.    Henry  v,  £.  Ry.  Go.  171  (172). 
Rule  200,  Bulletin  4,  followed.    Georgia-Carolina  Brick  Co.  v.  S.  Ry.  Co.  148  (149). 
Rule  225,  Bulletin  4,  followed.    In  re  Restricted  Rates,  426  (427). 
ADMISSION. 
Carrier  admitted  unreasonableness  of  rate.    Henry  v.  E.  Ry.  Co.  171. 
Defective  tariff  naming  lower  rate  considered  in  determining  reasonableness  of 

higher  rate  left  in  force.    Steinfeld  &  Co.  v.  I.  C.  R.  R.  Co.  12  (13). 
Long  maintenance  of  competitive  rate  was  not  conclusive  evidence  that  it  was 

sufficiently  high.    Audley  Hill  &  Co.  v.  S.  Ry.  Co.  225  (226). 
Reduction  to  meet  competitive  rate  via  short  line,  not  an  admiasion  of  unreasonable- 
ness of  former  rate.    American  Cigar  Co.  v.  P.  &  R.  Ry.  Co.  81  (82);  Georgia- 
Carolina  Brick  Co.  r.  S.  Ry.  Co.,  148  (149). 
Voluntary  reduction  is  not  of  itself  evidence  of  imreasonableness  of  former  rate. 

Carstens  Packing  Co.  v.  S.  P.  Co.  165  (166);  Maxwell  v.  W.  F.  &  N.  W.  Ry.  Co. 

197  (198). 
ADVANCE  IN  RATES. 
Advances  in  cement  rates  in  trans-Missouri  territory;   some  permitted,  others 

condemned.    In  re  Investigation  of  Advances  in  Rates  on  Cement,  588. 
Advance  in  lumber  rates;  order  entered  vacating  suspension  of  rates.    In  re  Pro- 
posed Schedules  of  Rates  on  Lumber,  575. 
Advances  in  class  rates  condemned;  commodity  rates  not  disturbed,  though  left 

open  to  attack.    Raikoad  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (484). 
Advances  not  condemned  because  all  rates  were  notadvanced  on  fixed  percentage. 

Raihx)ad  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (482,  483). 
Advances  in  eastern  territory  not  permitted,  necessity  for  higher  rates  not  being 

established;  nor  is  it  probable  that  increased  rates  will  be  necessary  in  future 

In  re  Advances  in  Rates— Eastern  Case,  243  (304, 305). 
Advances  in  western  territory  not  permitted;  beyond  limitations  placed  by  law 

upon  carriers.    In  re  Advances  in  Rates — ^Western  Case,  307  (379). 
Burden  on  carriers  to  show  that  advanced  rates  are  reasonable.    In  re  Advances  in 

Rates— Eastern  Case,  243  (255) ;  In  re  Advances  in  Rates— Western  Case,  307  (312). 
General  advance  should  not  be  permitted  unless  carriers  have  exercised  proper 

economy.    In  re  Ad\'ances  in  Rates — Eastei^  Case,  243  (305). 
No  advance  by  any  line  can  be  made,  if  any  single  route  be  required  to  maintain 

present  scale  between  New  York  and  Chicago.    In  re  Advances  in  Rates — Eastern 

Case,  243  (272). 
Question  of  rate  advances  may,  within  certain  limits,  be  considered  a  question  of 

public  policy  and  not  one  of  strictly  legal  right.    In  re  Advances  in  Rates — 

Eastern  Case,  243  (266). 
Railroads  may  not  increase  rates  for  the  reason  that  they  have  accumulated  out  of 

rates  a  balance  of  profit  which  has  been  invested  in  the  property.    In  re  Advances 

in  Rates— Western  Case,  307  (342.) 
Rates  can  not  be  advanced  because  of  wasteful,  corrupt,  or  indifferent  management. 

In  re  Advances  in  Rates— Western  Case,  307  (333). 
ADVANTAGE. 
Advantages  and  disadvantages  of  their  location  must  be  enjoyed  and  suffered  by 

shippers.    In  re  Advances  in  Rates — ^Western  Case,  307  (354). 
Carrier  not  obliged  to  counteract  result  of  natural  conditions  by  rate  reductions. 

National  Refining  Co.  r.  C.  C.  C.  &  St.  L.  Ry.  Co.  649. 
Commission  does  not  overcome  natural  and  commercial  conditions  with  rate  adjust- 
ments.   East  St.  Louis  Cotton  Oil  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.  37  (41). 
Each  market  has  ri^t  to  insist  upon  rate  adjustment  that  is  just  to  it.    Board  of 

Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (507). 
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ALLOWANCES.  % 

Allowance  to  salt  company  for  use  of  latter's  docks  and  &cilitiee  in  handling  salt 

company's  shipments.    International  Salt  Co.  t;.  G.  &  W.  R.  R.  Co.  530  (533). 
Must  cease  payment  of  lighterage  allowance  to  one  eihipper  while  refusing  such 
allowance  to  another  shipper  performing  same  service.    Federal  Sugar  Refining 
Go.  V,  B.  &  0.  R.  R.  Go.  200. 
ALTERNATIVE. 
Alternative  minima  in  refrigeration  tariffs.    Sweeney,  Lynes  &  Go.  v.  N.  Y.  P.  & 

N.  R.  R.  Go.  600  (601). 
Alternative  use  of  class  and  commodity  rates  not  prevented  by  rule  that  naming 
commodity  rate  takes  article  out  of  classification.    Wheeler  &  Hotter  Mercantile 
Go.  V,  C.  B.  &  Q.  R.  R.  Go.  141  (145). 
AMENDMENT. 
Prayer  for  reparation  amended  so  as  to  include  two  additional  shipments.    Scheuing 
V,  L.  &  N.  R.  R.  Go.  550. 
ANALOGOUS  ARTICLE  RULE. 

No  specific  rate  on  commodity  shipped.    Maxwell  v,  W.  F.  ^  N.  W.  Ry.  Go.  197. 
ANTITRUST  ACT. 
Advanced  rates  enjoined  as  in  violation  of  Antitrust  Act.    In  re  Advances  in  Rates — 

Eastern  Case,  243  (245). 
Commission  has  no  power  to  enforce  Antitrust  Act;  fact  that  advances  were  results 
ol  concerted  acticm  does  not  furnish  a  foundation  for  declaring  rates  unlawful. 
Raikoad  Commission  of  Tex.  v,  A.  T.  &.  S.  F.  Ry.  Co.  463  (465). 
ANY-QUANTITY  RATE. 
R^laced  by  carload  and  less-than-carload  rates;  adjustment  not  disturbed  by 
Commission.    Truck  Growers  Asso.  v.  A.  C.  L.  R.  R.  Ck>.  190  (196). 
ASSIGNEE. 
Whether  assignee  can  recover  reparation  in  proceeding  in  his  own  name,  not  decided. 
O'Brien  Commercial  Co.  v.  G.  &  N.  W.  Ry.  Co.  68  (69). 
ATCHISON,  TOPEKA  &  SANTA  FE  RY.  CO. 

Financial  history.    In  re  Advances  in  Rates— Western  Case,  307  (325). 
AUCTION  COMPANY. 
Ck>mmission  declined  to  require  carrier  to  furnish  petitioner  same  fitcilities  for  con- 
ducting auction  business  at  terminals,  as  accorded  exclusively  to  rival  c<mcem. 
Southwestern  Produce  Distributers  v,  W.  R.  R.  Go.  458. 
BACK  HAUL. 
Back-haul  charges  not  found  unreasonable.    Anadarko  Gottom  Oil  Co.  v.  A.  T.  A 
S.  F.  Ry.  Co.  43  (47). 
BALTIMORE  &  OHIO. 
Baltimore  &  Ohio  system  embraces  more  than  100  smaller  railroads;  its  history  and 
operations.    In  re  Advances  in  Rates — Eastern  Case,  243  (257,  286). 
BARBER  SHOP. 
Barber  shop  at  station,  no  part  of  transportation  service.    Southwestern  Produce 
Distributers  v.  W.  R.  R.  Co.  458  (460). 
BASIS  OF  RATE.    8ee  Mbasubb  op  Ratb. 
BEANS. 

Value,  risk  involved,  and  loading.   Commercial  Club  d  Omaha  v.  S.  P.  Co.  631  (635). 
BERTH  BATES.    8ee  Sleepino-Car  Rates. 
BILL  OF  LADING. 
After  unrouted  shipment  had  moved,  act  of  agent  in  signing  bill  ol  lading  contain* 
ing  routing  did  not  render  company  liable  for  misrouting.    Bookwalt^  Wheel 
Co.  V,  T.  C.  R.  R.  Co.  603  (605). 
Released  valuation  omitted,  through  inadvertence,  from  bill  of  lading;  reparation 
awarded.    Miller  &  Lux  v,  S.  P.  Co.  129. 
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BILL  OF  LADING— Continued.  # 

Tariff  required  invoice  value  to  be  stated  in  bill  of  lading  in  order  to  secure  lower 
rate  dependent  upon  value;  condition  not  complied  with;  reparation  denied. 
Dells  Paper  &  Pulp  Co.  v.  C.  <&  N.  W.  Ry.  Ck).  419. 
BLANKET  RATES. 
Blanket  rate  on  lima  beans,  Colorado  to  Atlantic  seaboard,  not  found  excessive;  no 
grounds  shown  for  taking  Omaha  out  of  blanket.    Commercial  Club  of  Omaha  v. 
S.  P.  Co.  631  (637).     , 
Carriers  given  option  either  to  reduce  group  rates  on  cottonseed  oil,  Oklahcnna  to 
Texas,  or  change  grouping.    Anadarko  Cotton  Oil  Co.  v.  A.  T.  &  S.  F.  Ry.  Co. 
43  (49). 
Commission  prescribed  rates  which  will  presumably  blanket  points  of  origin  between 

localities  mentioned.    Stacy  &  Sons  v.  O.  S.  L.  R.  R.  Co.  136  (139). 
If  court  should  rule  that  Commission  has  no  authority  to  establish'  blanket  rate  in 
territory  so  broad,  it  would  seem  to  follow  that  carriers  are  without  such  authority. 
Lawrence-Wardenburg  Co.  v,  S.  P.  Co.  638  (639). 
No  reason  why  blanket  rate,  applied  from  California  to  eastern  and  intermediate 
points,  should  not  be  given  to  Miles  City,  Mont.    Gamble-Robinson  Fruit  Co. «« 
N.  P.  Ry.  Co.  421  (422). 
BOAT  LINE.    See  Water  Carrier. 
BOAT  STOPS. 
No  authority  to  compel  lake  lines  to  run  boats  to  Ashlandy  Wis.    City  of  ARhland 
v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  3  (6). 
BOTH  DIRECTIONS. 
Inference  drawn  that  ihtoQtion  was  to  attack  rates  in  both  directions,  thou^  ocno- 
plaint  did  not  so  specify.    Beall  v,  W.  A.  &  M.  V.  Ry.  Co.  406  (409). 
BRANCH  LINES. 
Cost  of  operating  branch  lines,  as  distinguished  from  main  lines.    In  re  Advances 
in  Rates— Western  Case,  307  (359). 
BRICK. 
Sample  brick,  a  desirable  traffic.    Ohio  Face  Brick  Mfrs.  Aaso.  v,  Adams  Express 
Co.  582  (584). 
BRIDGE. 
Railroad  fetre  across  Dubuque  bridge  not  found  unreasonable;  bridge  tolls  in  dif- 
ferent parts  of  country,  discussed.    Railroad  CommissionerB  of  Iowa  v,  I.  C.  R.  R. 
Co.  181  (188). 
BULK. 
Bulk  as  an  element  to  be  considered  in  determining  reasonableness  iA  rate.    In 
re  Advances  in  Rates — ^Western  Case,  307  (355);  Ohio  Face  Brick  Mfrs.  Asso.  v. 
Adams  Express  Co.  582  (583). 
BURDEN  OF  PROOF. 
Carriers  must  satisfy  minds  of  Commission  that  advanced  rates  are  just  and  reason- 
able.   In  re  Advances  in  Rates— Western  Case,  307  (316). 
Under  English  act  burden  is  on  carrier  to  justify  ''the  increase  of  the  rate;"  under 
act  of  1910  burden  is  on  carrier  to  show  that  the  "increased  rate''  is  reasonable. 
In  re  Advances  in  Rates — Eastern  Case,  243  (255);  In  re  Advances  in  Rates- 
Western  Case,  307  (312). 
BURDEN  OF  TRANSPORTATION. 
Cement  appears  to  be  bearing  its  proportion  of  the  transportation  burden.    In  re 

Investigation  of  Advances  in  Rates  on  Cement,  588  (592). 
Commodity  rates  involved  already  paying  their  due  share  of  value  of  service  ren- 
dered by  carriers.    In  re  Advances  in  Rates— Western  Case,  307  (378). 
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CAB  STAND. 
Gab  ofl^es  at  stations,  no  part  of  transportation  service.    Southwestern  Produce 
Distributers  v.  W.  R.  R.  Co.  458  (460). 
CANADIAN  COMMISSION. 
Has  more  power  than  Interstate  Commerce  Commission.    In  re  Advances  in  Rates — 
Western  Case,  307  (319). 
CANAL.    See  Erie  Canal. 
CAPITALIZATION. 
Commission  can  not  accept  capitalization  as  representing  either  investment  or 

value.    In  re  Advances  in  Rates— Western  Case;  307  (320). 
No  relation  between  capital  and  value  and  no  relation  between  stocks  representing 
value  and  bonds  representing  value.    In  re  Advances  in  Rates — ^Western  Case, 
307(335). 
CAR  DISTRIBUTION. 

Coal-car  distribution  rules  held  discriminatory.    Bulah  Coal  Co.  v.  P.  R.  R.  Co.  52. 
CAR  FITTING. 
Carriers  entitled  to  additional  compensation  for  keeping  ice  bunkers  in  repair. 

Arlington  Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (120). 
Refrigerator  cars  are  equipped  with  slats,  bulkheads,  and  falae  doors  at  expense 
of  carriers.    Audley  Hill  &  Co.  v,  S.  Ry.  Co.  225  (227). 
CAR  FURNISHING.    See  dUo  Cab  DisTEiBxmoN. 
Car  furnishing  is  part  of  transportation.    Arlington  Heights  Fruit  Exchange  v, 

S.  P.  Co.  106  (117). 
Carrier  may  insist  upon  furnishing  all  equipment  needed  for  movement  of  pre- 
cooled  shipments;  but  it  can  not  refuse  to  furnish  proper  equipment  upon  fair 
terms.    Arlington  Heights  Fruit  Exchange  v,  S.  P.  Co.  108  (118). 
No  proof  of  being  placed  on  less  &tvorable  basis  than  competitors  because  of  alleged 
failure  to  place  cars  on  siding.    Bulah  Coal  Co.  f .  P.  R.  R.  Co.  52  (54). 
CAR  SIZE. 
Cars  mig^t  have  been  loaded  so  as  to  secure  lower  rate;  consignor  loaded  cars; 
carrier  not  responsible.    Consolidated  Water  Power  &  Paper  Co.  v,  S.  P.  L.  A.  & 
S.  L.  R.  R.  Co.  169  (170). 
Larger  car  furnished  than  ordered.    No  tariff  allowing  charges  upon  basis  of  mini- 
mum fixed  for  car  ordered;  damages  awarded  because  of  failure  to  make  such 
tariff  provision.    Noble  v.  B.  &  O.  R.  R.  Co.  72. 
Shipper  who  orders  and  uses  car  of  a  certain  size  must  pay  rate  lawfully  applica- 
ble thereto;  had  shipment  been  delivered  to  carrier  for  loading,  carrier  would 
have  been  under  duty  of  shipping  in  such  manner  as  would  result  in  lowest  rate. 
Clinton  Bridge  &  Iron  Works  v,  C.  B.  &  Q.  R.  R.  Co.  416  (417). 
CARLOAD  EARNINGS. 
Carload  earnings,  not  excessive.    Truck  Growers  Asso.  v,  A.  C.  L.  R.  R.  Co.  190 

(195). 
Carload  earnings  on  beans  from  California  points.    Commercial  Club  of  Omaha  v, 

S.  P.  Co.  631  (635). 
Minimum  carload  Weight  on  a  40-foot  refrigerator  car  of  about  15,000  or  16,000  pounds 
would  mean  unduly  low  car  earnings  under  existing  rates.    Creorgia  Fruit 
Exchange  v.  S.  Ry.  Co.  623  (628). 
CARLOAD  MINIMUM.    See  Minimum,  Weight. 
CARMACK  AMENDMENT. 
No  importance  attached  to  suggestion  that  undue  burden,  under  Carmack  amend- 
ment, would  be  placed  upon  defendant  if  compelled  to  join  in  through  routes  and 
rates.   Cincinnati  &  Columbus  Traction  Co.  v.  B.  &  0.  S.  W.  R.  R.  Co.  486  (494). 
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CENTRALIZERS. 

Centralizer  method  of  operatang  creameriee.    Cobb  v.  N.  P.  Ry.  Co.  100  (101). 
CERTIFICATE-PLAN  TICKET.    See  Excursion  Ticket. 
CHICAGO  &  ALTON  R.  R.  CO. 

FioiiBuicial  hlBtory.    In  re  Advances  in  Rates — ^Western  Case,  307  (325). 
CHICAGO  &  NORTHWESTERN  RY.  CO. 

Financial  history.    In  re  Advances  in  Rates— Western  Case,  307  (325). 
CHICAGO,  BURLINGTON  &  QUINCY  R.  R.  CO. 

Financial  history.    In  re  Advances  in  Rates— Western  Case,  307  (325). 
CHICAGO,  MILWAUKEE  &  ST.  PAUL  RY.  CO. 

Financial  history.    In  re  Advances  in  Rates— Western  Case,  307  (325). 
CHICAGO,  ROCK  ISLAND  &  PACIFIC  RY.  CO. 

Financial  history.    In  re  Advances  in  Rates— Western  Case,  307  (325). 
CIRCUMSTANCES  AND  CONDITIONS. 
Circumstances  and  conditions  under  which  domestic  and  import  rates  are  con- 
structed are  fundamentally  dissimilar.    Furnace  Run  Saw  Mill  &  Lumber  Co. 
V,  B.  &  M.  R.  R.    586  (587). 
Difference  in  transportation  conditions  must  be  substantial  in  order  to  remove 

application  of  section  2.    In  re  Restricted  Rates,  426  (435). 
Difference  in  telephone  charges  for  same  service  not  justified  by  fact  that  low^ 
rates  were  accorded  old  subscribers;  nothing  but  difference  in  services  rendered 
or  facilities  fiurnished  will  justify  difference  in  rates.    Shoemaker  v.  C.  &  P. 
Tel.  Co.    614(621). 
Physical  and  financial  condition  of  carrier  considered.    Railroad  Commission  of 

Tex.  V.  A.  T.&  S.  F.  Ry.  Co.  463  (485). 
Question  of  profits  of  shippers,  while  worthy  of  consideration,  is  by  no  means  con- 
trolling.  Truck  Growers  Asso.  v.  A.  C.  L.  R.  R.  Co.  190  (195). 
Rates  applicable  to  each  kind  of  traffic  necessarily  must  be  made  with  reference 
to  circumstances  governing  production,  transportation,  and  marketing  of  respec- 
tive products.    East  St.  Louis  Cotton  Oil  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.    37  (42). 
Rate  reasonable  when  established  may  become  unreasonable  by  virtue  of  changed 
circumstances.    Anadarko  Cotton  Oil  Co.  t;.  A.  T.  St  S.  F.  Ry.  Co.  43  (50);  River- 
side Mills  V.  G.  R.  R.  423  (425);  Steinfeld  &  Co.  v.  I.  C.  R.  Co.  12  (14). 
CLAIMS.    See  dUo  Risk. 
Damage  claims  increase  expense  of  carriage  and  thus  affect  rates.   Millinery  Jobbers 

Asso.  V.  American  Express  Co.  498  (502). 
Increase  in  amount  paid  in  damage  claims  in  Texas.    Railroad  Commission  ol  Tex. 
V.  A.  T.  &  S.  F.  Ry.  Co.  463  (478). 
CLASS  RATES. 
Class  rates,  long  in  effect,  forming  basis  of  rate  fabric,  to  which  business  has  adjusted 
itself,  not  disturbed  upon  mere  suggestion  that  better  scheme  might  have  been 
originally  devised.  '  In  re  Advances  in  Rates — ^Eastern  Case,  243  (306). 
Naming  of  commodity  rate  takes  article  out  of  class  rates;  but  this  rule  does  not 
prevent  alternative  use  of  class  and  commodity  rates  in  same  tariff.    Wheeler  6l 
Motter  Mercantile  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  141  (145). 
Proportional  third  class  rate  applicable  only  on  shipments  horn.  Atlantic  seaboard 
did  not  apply  to  movement  of  cotton  piece  goods  for  which  carriers  maintained 
commodity  rates.    Wheeler  d:  Motter  Mercantile  Co.  v,  0.  B.  &  Q.  R.  R.  Co. 
141  (145). 
CLASSIFICATION. 
Chip-board  properly  classed  as  wood-pulp  cartODB.    Schuls  Co.  v.  C.  M.  A  St.  P. 

Ry.  Co.  403  (404). 
Classification  of  articles  should  be  plainly  and  clearly  stated.    F&cific  Coast  Bisauit 
Co.  V.  S.  P.  &  S.  Ry.  Co.  546  (549). 
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CLASSIFICATION— Ck)ntmued . 
Classification  rule  applying  minimum  weights  on  shipments  in  corrugated  paper  or 

pulp  cartons  of  certain  sizes,  when  uncrated,  instead  of  assessing  on  actual  weights, 

unreasonable.    Millinery  Jobbers  Asso.  v.  American  Express  Co.  498. 
Classification  will  not  be  changed  by  Commission,  in  absence  of  evidence  that  rate 

is  unlawful,  unless  it  fairly  appears  that  a  particular  article  is  not  rated  with  other 

articles  similar  in  value,  weight,  and  other  essential  transportation  qualities. 

W.  E.  Caldwell  Co.  v.  C.  I.  &  L.  Ry.  Co.  412  (415). 
Classification  can  not  reflect  minute  variations  in  value.    W.  £.  Caldwell  Co.  v, 

C.  I.  &  L.  Ry.  Co.  412  (514). 
Empty  beer  bottles,  low  grade  commodity,  sometimes  classed  with  junk.   Qumm  v. 

E.  P.  &  R.  I.  Ry.  Co.    237  (238). 
Felt,  dry  and  deadening.    Barrett  Mfg.  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  79. 
Cras-mantle  fabric  properly  classed  as  ''dry  goods,  n.  o.  s.''   Western  Mantle  Co.  v. 

S.  P.  <&  S.  Ry.  Co.  643  (645). 
Glue  stock:  fifth  class  rates  unreasonable  to  extent  that  they  exceeded  sixth  class 

rates  on  fleshings,  tanner's  or  slaughterhouse  offal.    Barr  Chemical  Works  v,  P.  & 

R.  Ry.  Co.  77. 
Looking-glasses.    O'Brien  Commercial  Co.  r.  C.  &  N.  W.  Ry.  Co.  68  (69). 
Nucoa  butter  should  not  be  classed  as  cocoanut  oil.    Nucoa  Butter  Co.  v.  E.  R. 

R.  Co.  174  (177). 
Nucoline  properly  classed  with  lard  and  lard  compounds.    Nucoa  Butter  Co.  v. 

E.  R.  R.  Co.  174  (176). 
Peanut  roasters  entitled    to  first  class  rates  under  classification.     Pacific  Coast 

Biscuit  Co.  V.  S.  P.  &  S.  Ry.  Co.  546  (549). 
Plows,  handles  and  braces  being  removed,  properly  charged  agricultiuul-imple- 

ment  rate.    Thompson  v.  L.  &  N.  R.  R.  Co.  161  (162). 
Sample-brick  rates  should  not  exceed  merchandise  pound  rates.    Ohio  Face  Brick 

Mhs.  Asso.  V.  Adams  Express  Co.  582  (585). 
Triplex  cloth  not  entitled  to  cotton  piece  goods  rate  but  to  rate  applicable  to  ''dry 

goods  n.  o.  s."    Rosenblatt  &  Sons  v.  C.  &  N.  W.  Ry.  Co.  447. 
Value,  as  element  in  determining  rating.    Barr  Chemical  Works  v.  P.  &  R.  Ry. 

Co.  77  (78). 
Waxed  biscuit  paper  properly  assessed  wax  paper  rate.    Pacific  Coast  Biscuit  Co. 

v.  O.  R.  R.  &  N.  Co.  178. 
Weight  and  thickness  of  article  considered  in  determining  reasonableness  of  classi- 
fication.   Barrett  Mfg.  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  79  (80). 
Wooden  tank  material:  application  of  fifth  class  rates.  Official  Classification,  not 

unreasonable.    W.  E.  Caldwell  Co.  v.  C.  I.  &  L.  Ry.  Co.  412  (415). 
CLASSIFICATION  TERRITORY. 
Official  Classification  territory:  its  location  and  boundaries.    In  re  Advances  in 

Rates— Eastern  Case,  243  (245). 
COAL.    See  Fubl. 
COMBINATION  RATE. 
Carrier  directed  to  establish  through  route  and  joint  rate,  unless  one  of  local  rates, 

forming  part  of  combination,  is  reduced.    Burton  v,  U.  Y.  Ry.  Co.  75; 
Combination  rate,  one  factor  of  which  was  attacked,  not  found  unreasonable. 

Carstens  Packing  Co.  v.  S.  P.  Co.  165. 
COMMERCIAL  CONDITIONS. 
Class  rates,  long  in  effect,  forming  basis  of  rate  feibric,  to  which  business  has  adjusted 

itself,  not  disturbed  upon  mere  suggestion  that  better  scheme  might  have  been 

originally  devised.    In  re  Advances  in  Rates — Eastern  Case,  243  (306). 
Commercial  and  competitive  conditions  make  horizontal  readjustment  inadvis- 
able.   Raiboad  Commission  of  Tex.  v,  A.  T.  <&  S.  F.  Ry.  Co.  463  (482). 
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Commercial  and  traffic  standpoint,  not  revenue  standpoint,  ordinarily  conaidefed 
by  Commission  in  determining  rates.  In  re  Advances  in  Rates — ^Eastern  Cue, 
243  (248). 

Commercial  conditions  not  to  be  overcome  by  rate  adjustments.  East  St.  Loaii 
Cotton  Oil  Co.  V.  St.  L.  &  S.  F.  R.  R.  Co.  37  (41). 

Commercial  conditions  considered.    Cobb  r.  N.  P.  Ry.  Co.  100. 

Rates  on  wheat  and  flour  are  ordinarily  the  same,  because  of  commercial  condi- 
tions.   National  Refining  Co.  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  649  (650). 
COMMISSARY  CAR. 

Unjustly  discriminatory  against  dealers  on  its  line  for  carrier  to  operate  commisBury 
car.    In  re  Restricted  Rates,  426  (428). 
COMMISSION.    5'ee  Administrativb  Body. 
COMMISSION  MERCHANTS. 

Complaint  brought  by  commission  merchants  and  others;  reparation  to  be  awarded. 
National  League  of  Conunission  Merchants  of  U.  S.  v.  A.  C.  L.  R.  R.  Co.  132  (135). 
COMMODITIES. 

Anthracite  coal.    Chicago,  111.,  to  Sturgis,  S.  Dak.  156. 

Apples.    Utah  to  North  Dakota,  136. 

Bananas.    Charleston,  S.  C,  to  Augusta,  Ga.  225. 

Beans.    California  to  Omaha,  Nebr.  631. 

Beans.    California  to  New  Orleans,  La.,  and  other  points,  638. 

Beans.    Charleston  district,  S.  C,  to  northern  markets,  190. 

Beer,  bottled.    St.  Louis,  Mo.,  to  Cullman,  Ala.  550. 

Beer  bottles,  empty.    Capitan,  N.  Mex.,  to  El  Paso,  Tex.  237. 

Blacksmith  coal.    West  Virginia  to  Los  Angeles,  Cal.  66. 

Bottled  beer.    St.  Louis,  Mo.,  to  Cullman,  Ala.  550. 

Bottles,  beer,  empty.    Capitan,  N.  Mex.,  to  El  Paso,  Tex.  237. 

Boxes,  cheese.    Richmond  Center,  Wis.,  to  Dodgeville,  Wis.  104. 

Boxes,  paper.    Milwaukee,  Wis.,  to  Spokane,  Wash.  403. 

Brick.    Augusta,  Ga.,  to  Calhoun  Falls,  S.  C.  148 

Brick.    Mound  Valley,  Kans.,  to  Tecumseh,  Nebr.  89. 

Brick,  paving.    Danville,  111.,  to  Cedar  Rapids,  Iowa,  239. 

Brick,  sample.    Columbus,  Ohio,  to  Chicago,  111.  582. 

Bridge  material,  iron.    Clinton,  Iowa,  to  St.  Marys,  Iowa,  416. 

Building  paper.    Chicago,  111.,  to  Pueblo,  Colo.  79. 

Cabbage.    Charleston,  S.  C,  to  Buffalo,  N.  Y.,  and  Pittsburg,  Pa.  132. 

Cabbage,  Charleston  district,  S.  C,  to  northern  markets,  190. 

Cartons,  wood-pulp.    Milwaukee,  Wis.,  to  Spokane,  Wash.  403. 

Casing,  sausage.    Milwaukee,  Wis.,  to  Memphis,  Tenn.  64. 

Cattle,  El  Paso,  Tex.,  to  Bakersfield,  Cal.  129. 

Cattle.    Gwynn's  Run,  Baltimore,  Md.  124. 

Cattle.    Klamath  FaUs,  Oreg.,  via  Portland,  Oreg.,  to  Tacoma,  Wash.  165. 

Cement.    lola,  Kans.,  to  Texas,  91. 

Chairs.    Malvern,  Ark.,  to  Milwaukee,  Wis.  496. 

Cement.    Martins  Creek,  Pa.,  to  Elizabeth  City,  N.  C.  640. 

Cement.    Trans-Missouri  territory,  588. 

Cement,  Portland.    New  Village,  N.  J.,  to  Williamstown  and  Enosburg Falls,  Vt.  95^ 

Cheese  boxes.    Richland  Center,  Wis.,  to  Dodgeville,  Wis.  104. 

Chip-board.    Milwaukee,  Wis.,  to  Spokane,  Wash.  403. 

Citrus  fruits.    California  to  eastern  markets,  106. 

Citrus  fruits.    California  to  WXes  City,  Mont.  421. 

Class  rates.    Eastern  points  to  Ashland,  Wis.  3. 

Class  rates.    Official  classification  territory,  243. 
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COMMODITIES— Continued. 
Class  rates.    St.  Louis,  Mo.,  to  Texas  common  points.  463. 
Coal.    Carbon  Hill,  Ala.,  to  Herbert  switch,  Tex.  167. 
Coal.    Chicago,  111.    Demurrage,  559. 
Coal.    Chicago,  111.,  to  Sturgis,  S.  Dak.  156. 
Coal.    Diamond ville,  Wyo.,  to  Anaconda,  Mont.  598. 
Coal.    Territory  east  of  Illinois  and  north  of  Ohio  River,  426. 
Coal.    West  Virginia  to  Los  Angeles,  Cal.  66. 
Cocoanut  oleine.    Official  classification  territory,  174. 
Commodity  rates.    Official  classification  territory,  243. 
Commodity  rates.    Northwestern  states,  307. 
Commodity  rates.    St.  Louis,  Mo.,  to  Texas  common  points,  463. 
Cooperage.    Bell  City,  Mo.,  to  Jacksonville,  Fla.  62. 
Cooperage.    Creston,  Ohio,  to  Windsor  Shades,  Va.  72. 
Cooperage.    Monette,  Ark.,  to  Jackson,  Mich.  520. 
Cooperage.    Mount  Gemens,  Mich.,  to  Ripplemead,  Va.  70. 
Coof^erage.    Newport,  Mich.,  to  New  York  City,  60. 
Com.    £lk  Point,  S.  Dak.,  to  Anaconda,  Mont.  15. 
Com.    Erath,  La.,  to  Miles,  Tex.  163. 
Com  shucks.    Alexandria,  La.,  to  Brown  wood,  Tex.  410. 
Cotton  fabrics.    Memphis,  Tenn.,  to  Junction  City,  Ark.  235. 
Cotton-knit  fobrics.    Chicopee  Falls  and  Springfield,  Mass.,  to  Portland,  Oreg.  643. 
Cotton  linters.    England,  Ark.,  to  Houston,  Tex.  646. 
Cotton  piece  goods.    Mississippi  River  to  Missouri  River,  from  Atlantic  seaboard, 

141. 
Cotton  waste.    Augusta,  Ga.,  to  Tonopah,  Nev.  423. 
Cottonseed.    East  St.  Louis,  111.,  from  Oklahoma  and  other  points,  37. 
Cottonseed.    Missouri,  Arkansas  and  Louisiana  to  Memphis,  Tenn.  33. 
Cottonseed  oil.    Oklahoma  to  Texas,  43. 
Cracked  com.    Elk  Point,  S.  Dak.,  to  Anaconda,  Mont.  15. 
Cream  in  cans.    Interstate  points  within  a  distance  of  510  miles  from  St.  Paul, 

Minn.  100. 
Cross-ties.    Harvey,  Va.,  to  Muskegon,  Mich.  86. 
Cucumbers.    Charleston  district,  S.  C,  to  northern  markets,  190. 
C3rpress  lumber.    Minot  and  Rome,  Miss.,  to  Davenport,  Iowa,  19. 
D^ening  felt.    Chicago,  111.,  to  Pueblo,  Colo.  79. 
Deciduous  fraits.    Utah  to  North  Dakota,  136. 
Dry  felt.    Chicago,  111.,  to  Puebl6,  Colo.  79. 

Dry  goods.    Chicopee  Falls  and  Springfield,  Mass.,  to  Portland,  Oreg.  643. 
Elm  hoops.    Bell  City,  Mo.,  to  Jacksonville,  Fla.  62. 
Elm  hoops.    Creston,  Ohio,  to  Windsor  Shades,. Va.  72. 
Elm  hoops.    Mount  Clemens,  Mich.,  to  Ripplemead,  Va.  70. 
Elm  hoops.    Newport,  Mich.,  to  New  York  City,  60. 
Empty  beer  bottles.    Capitan,  N.  Mex.,  to  El  Paso,  Tex.  237. 
Felt,  deadening,  dry,  and  tarred.    Chicago,  111.,  to  Pueblo,  Colo.  79. 
Fence  posts,  rough.    Devol,  Okla.,  to  Olney,  Tex.  197. 
Fertilizer.    Shreveport,  La.,  to  Hamburg,  and  Crossett,  Ark.  554. 
Fertilizer  material.    Ottumwa,  Iowa,  to  Ohio  River,  destined  to  southeast,  400. 
Fir  lumber.    Clatskanie  Junction,  Or^.,  to  DeBeque,  Colo.  151. 
Fir  lumber.    Rainier,  Oreg.,  to  Hartley,  Iowa,  10. 
Fmit,  citrus.    California  to  eastern  markets,  106. 
Fruit,  citrus.    California  to  Miles  City,  Mont.  421. 
Fraits,  deciduous.    Utah  to  North  Dakota,  136. 
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COMMODITIES— Continued. 
Furniture.    Malvern,  Ark.,  to  Milwaukee,  Wis.  496. 
Furniture.    Rockford,  111.,  to  San  Francisco,  Cal.  68. 
Furniture,  mixed.    Evansville,  Ind.,  to  El  Paso,  Tex.  17. 

Gaa-mantle  fabric.    Chicopee  Falls  and  Springfield,  Mass.,  to  Portland,  Oreg.  643. 
Glu^  stock.    Boston,  Mass.,  to  Chici^o,  111.,  Philadelphia  to  Gowanda,  N.  Y.  77. 
Goat  skins.    Farmington,  N.  Mex.,  to  Chicago,  111.  93. 
Grain.    Buffalo,  N.  Y.,  to  eastern  points,  504. 
Grapes.    Paw  Paw,  Mich.,  to  Green  Bay,  Wis.  643. 
Gum  lumber.    Brilliant,  Ala.,  to  Thebes,  111.  98. 
Hardware.    Cleveland,  Ohio,  to  Memphis,  Tenn.  64. 

Hickory  rim  strips.    Fourteen  Mile  Switch,  Tenn.,  to  Miamisburg,  Ohio,  603. 
Hoops,  elm.    Bell  City,  Mo.,  to  Jacksonville,  Fla.  62. 
Hoops,  elm.    Creston,  Ohio,  to  Windsor  Shades,  Va.  72. 
Hoops,  elm.    Mount  Clemens,  Mich.,  to  Ripplemead,  Va.  70. 
Hoops,  elm.    Newport,  Mich.,  to  New  York  City,  60. 
Horses.    El  Paso,  Tex.,  to  Phoenix,  Ariz.,  and  other  points,  571. 
House  blocking.    Biu-kburnett,  Tex.,  to  Devol,  Okla.  197. 
Iron  bridge  material.    Clinton,  Iowa,  to  St.  Marys,  Iowa.  416. 
Iron  pipe.    Youngstown,  Ohio,  to  Liberal,  Kans.  139. 

Knit  dry  goods.    Chicopee  Falls  and  Springfield,  Mass.,  to  Portland,  Oreg.  643. 
Lath,  spruce.     Boston,  Mass.,  to  Toledo,  Ohio,  586. 
Laundry  soap.     St.  Louis,  Mo.,  to  Nogales,  Ariz.  12. 
Leaf  tobacco.    Ephrata,  Pa.,  to  Richmond,  Va.  81. 
Lima  beans.    California  to  Omaha,  Nebr.  631. 
Linters,  cotton.     England,  Ark.,  to  Houston,  Tex.  646. 
Live  stock.    El  Paso,  Tex.,  to  Bakersfield,  Cal.  129. 
Live  stock.    Gwynn's  Run,  Baltimore,  Md.  124. 

Live  stock.     Klamath  Falls,  Oreg.,  via  Portland,  Oreg.,  to  Tacoma,  Wash.  165. 
Looking-glasses.     Rockford,  111.,  to  San  Francisco,  Cal.  68. 
Lumber.    Alabama  to  Ohio  River,  Kentucky  and  Tennessee,  450. 
Lumber.    Boston,  Mass.,  to  Toledo,  Ohio,  586. 
Lumber.    Brilliant,  Ala.,  to  Thebes,  111.  98. 
Lumber.     Cairo,  III.,  to  Mississippi  and  other  points,  606. 
Lumber.    Clatskanie  Junction,  Oreg.,  to  DeBeque,  Colo.  151. 
Lumber.    Eddy,  Ala.,  to  Columbus,  Ohio,  milled  in  transit  at  Meridian,  MiflB.230. 
Lumber.    Gleason,  Ark.,  to  Missouri,  Kansas,  Nebraska,  Iowa,  and  Illinois,  612. 
Lumber.    Minot  and  Rome,  Miss.,  to  Davenport,  Iowa,  19. 
Lumber.    Mississippi  to  Cypress,  111.  228. 
Lumber.    Points  on  V.  S.  <fe  P.  Ry.  575. 
Lumber.    Rainier,  Oreg.,  to  Hartley,  Iowa,  10. 
Lumber.    West  Edmeston,  N.  Y.,  to  New  Britain,  Conn.  75. 
Mantle  gauze.    Chicopee  Falls  and  Springfield,  Mass.,  to  Portland,  Oreg.  643. 
Merchandise.    Packing,  498. 
Millinery.     Packing,  498. 

Mirrors.    Rockford,  111.,  to  San  Francisco,  Cal.  68. 
Netting.    Chicopee  Falls  and  Springfield,  Mass.,  to  Portland,  Oreg.  643. 
News-print  paper.    Combined  Locks,  Wis.,  to  Dallas,  Tex.  419. 
News  printing  paper.    Los  Angeles,  Cal.,  to  Grand  Rapids,  Wis.  169. 
Nucoa  butter.    Official  classification  territory,  174. 
Oil.    Flat  Rock,  111.,  to  Findlay,  Ohio,  649. 
Oil,  cottonseed.    Oklahoma  to  Texas,  43. 
Oleine,  cocoanut.    Ofiicial  classification  territory,  174. 
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Oranges.    California  to  eastern  markets,  106. 
Paper  hangings.    Worcester,  Mass.,  to  St.  Louis,  Mo.  1. 
Paper,  news-print.    Combined  Locks,  Wis.,  to  Dallas,  Tex.  419. 
Paper,  news  printing.    Los  Angeles,  Cal.,  to  Grand  Rapids,  Wis.  169. 
Paper,  wax.    Bennington,  Vt.,  to  Portland,  Oreg.  178. 
Paving  brick.    Danville,  111.,  to  Cedar  Rapids,  Iowa,  239. 
Peaches.    Georgia  to  northern  destinations,  623. 

Peanut  roasters.    Peoria,  111.,  to  Portland,  Or^.,  and  Seattle,  Wash.  546. 
Peas.    Charleston  district,  S.  C,  to  northern  markets,  190. 
Peti'oleum.    Flat  Rock,  111.,  to  Findlay,  Ohio,  649. 
Pipe,  wrought-iron.    Youngstown,  Ohio,  to  Liberal,  Kans.  139. 
Plows.    Evansville,  Ind.,  to  Hunts ville,  Ala.  161. 
Portland  cement.    New  Village,  N.  J.,  to  Williamstown  and  Enosburg  Falls,  Vt. 

95. 
Poets.    Devol,  Okla.,  to  Olney,  Tex.  197. 

Potatoes.    Charleston,  S.  C,  to  Buffalo,  N.  Y.,  and  Pittsburg,  Pa.  132. 
Potatoes.    Charleston  district,  S.  C,  to  northern  markets,  190. 
Printing  paper.    Los  Angeles,  Cal.,  to  Grand  Rapids,  Wis.  169. 
Rice.    Philadelphia,  Pa.    Storage  chaiges,  527. 

Rim  strips,  hickory.    Fourteen  Mile  Switch,  Tenn.,  to  Miamisbuig,  Ohio,  603. 
Roofing  paper.    Chicago,  111.,  to  Pueblo,  Colo.  79. 
Salt.    Retsof,  N.  Y.,  to  Chicago,  111.  530. 
Salt.    RetBof,  N.  Y.,  to  Detroit,  Mich.  539. 
Sample  brick.    Columbus,  Ohio,  to  Chicago,  111.  582. 
Sash  weights.    Shreveport,  La.,  to  Marshall,  Tex.  159. 
Sausage  casing.    Milwaukee,  Wis.,  to  Memphis,  Tenn.  64. 
Scales,  warehouse.    North  ville,  Mich.,  to  Memphis,  Tenn.  64. 
Sheep.    Dryden  and  Sanderson,  Tex.,  to  Soldani,  Okla.  523. 
Sheep.    Vaughn,  N.  Mex.,  to  Kansas  City,  Mo.,  fed  in  transit  at  Pampa,  Tex.  171. 
Sheepskins.    Farmington,  N.  Mex.,  to  Chicago,  111.  93. 
Skins,  goat  and  sheep.    Farmington,  N.  Mex.,  to  Chicago,  111.  93. 
Snapped  com.    Erath,  La.,  to  Miles,  Tex.  163. 
Soap,  laundry.    St.  Louis,  Mo.,  to  Npgales,  Ariz.  12. 
Spruce  lath  and  lumber.    Boston,  Mass.,  to  Toledo,  Ohio,  586. 
Staves.    Monette,  Ark.,  to  Jackson,  Mich.  520. 
Stearin,  cocoanut.    Official  Classification  Territory,  174. 
Steel  tower  material.    Louisville,  Ky.,  to  West  Port  Arthur,  Tex.  412  (413). 
Strawberries.    Virginia  and  Maryland.    Refrigeration,  600. 
Sugar.    Lighterage  to  New  Jersey  terminals,  200. 

Sulphuric  acid.    Depue,  111.,  to  Hopatcong,  N.  J.,  and  Emporium,  Pa.  83. 
Switch  ties.    Harvey,  Va.,  to  Musk^on,  Mich.  86. 
Tank  material.    Louisville,  Ky.,  to  West  Virginia  and  Wisconsin,  412. 
Tankage.    Ottumwa,  Iowa,  to  Ohio  River,  destined  to  southeast,  400. 
Tarred  felt.    Chicago,  111.,  to  Pueblo,  Colo.  79. 
Ties.    Harvey,  Va.,  to  Musk^on,  Mich.  86. 
Tobacco.    Ephrata,  Pa,,  to  Richmond,  Va.  81. 

Tower  material,  steel.    Louisville,  Ky.,  to  West  Port  Arthur,  Tex.  412  (413). 
Triplex  cloth.    Fort  Wayne,  Ind.,  to  Belot,  Wis.  447. 
Vegetables.    Charleston,  S.  C,  to  Buffalo,  N.  Y.,  and  Pittsburg,  Pa.  132. 
V^etables.    Charleston  district,  S.  C;  to  northern  markets,  190. 
Vehicle  wheel  material.    Fourteen  Mile  Switch,  Tenn.,  to  Miamisbuig,  Ohio,  603. 
Warehouse  scales.    North  ville,  Mich.,  to  Memphis,  Tenn.  64. 
Wax  paper.    Bennington,  Vt.,  to  Portland,  Or^.  178. 
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Weights,  sash.    Shreveport,  La.,  to  Marshall,  Tex.  159. 
Wheel  material.    Fourteen  Mile  Switch,  Tenn.,  to  Miamisburg,  Ohio,  608. 
Wood-pulp  cartons.    Milwaukee,  Wis.,  to  Spokane,  Wash.  403. 
Wooden  tank  material.    Louisville,  Ky.,  to  West  Viiginia  and  Wisconsin,  412. 
Wrought-irpn  pipe.    Youngstown,  Ohio,  to  Liberal,  Kans.  139. 
Yellow-pine  lumber.    Alabama  to  Ohio  River,  Kentucky  and  Tennessee,  450. 
Yellow-pine  lumber.    Eddy,  Ala.,  to  Columbus,  Ohio,  milled  in  transit  at  Meridian, 

Miss.  230. 
Yellow-pine  lumber.    Mississippi  to  C3rpresB,  111.  228. 
COMMODITY  RATES. 
Commodity  rates  involved  held  to  pay  due  share  of  value  of  service.    In  re  Ad- 
vances in  Rates— Western  Case,  307  (378). 
Commodity  tariff  is  in  nature  of  exception  from  classified  list.    In  re  Advances  in 

Rates— Eastern  Case,  243  (306). 
Naming  of  a  commodity  rate  takes  article  out  of  class  rates;  but  this  rule  does  not 

prevent  alternative  use  of  class  and  commodity  rates.    Wheeler  &  Motter  Mer- 
cantile Co.  V.  C.  B.  <fe  Q.  R.  R.  Co.  141  (145). 
No  reason  why  rate  should  be  relatively  higher  in  case  of  article  generally  given 

commodity  rate  than  in  case  of  articles  carried  at  class  rates.    Scheuing  v.  L.  & 

N.  R.  R.  Co.  550  (552). 
COMMON  CARRIER. 
While  logging  road  might  be  a  common  carrier  for  public,  it  was  held  a  plant-&cility 

in  transportation  of  complainant's  logs.    Kaul  Lumber  Co.  v.  C.  of  G.  Ry.  Co. 

450  (455). 
COMMON-POINT  TERRITORY. 
Extension  of  common-point  territory  in  Texas  reduced  ton  per  mile  earnings. 

Raikoad  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (478). 
COMMUTATION  RATES. 
Commutation  tickets  provided  for  only  52  trips  per  month;  not  unreasonable. 

Boyle  V.  G.  F.  &  0.  D.  R.  R.  Co.  232  (234). 
Commutation  rate  was  conditioned  upon  certain  number  attending  convention 

under  certain  conditions;  conditions  not  complied  with;  not  entitled  to  excursion 

rate.    National  Asso.  of  Letter  Carriers  v.  A.  T.  &  S.  F.  Ry.  Co.  6. 
Conditioning  refund  upon  return  of  lost  ticket,  unreasonable;  reparation  awarded. 

Moore  v.  N.  Y.  &  L.  B.  R.  R.  Co.  557. 
Jurisdiction  in  connection  with  commutation  tickets,  not  determined.    Boyle  v. 

G.  F.  &  O.  D.  R.  R.  Co.  232  (234);  Moore  v.  N.  Y.  &  L.  B.  R.  R.  Co.  557  (558). 
Reduced  rates  restricted  to  school  children,  discriminatory.    In  re  Restricted  Rates, 

426  (428). 
COMPANY  MATERIAL. 
Carrier  has  unquestioned  right  to  haul  its  own  property  on  its  own  rails.    In  re 

Restricted  Rates,  426  (431). 
Coal  rates  restricted  to  certain  consignors  or  when  coal  is  for  particular  usee,  con- 
demned.   In  re  Restricted  Rates,  426. 
Local  rate  to  junction  point  should  be  same  for  all  shippers  to  that  point,  and  through 

charge  on  diipments  going  beyond  junction  should  be  alike  for  all  shippers  to  same 

destination.    In  re  Restricted  Rates,  426  (434). 
Railroad  materials  and  supplies:  Increase  in  cost.    Railroad  Commission  of  Tex.  v. 

A.  T.  &  S.  F.  Ry.  Co.  463  (471). 
Railroad  materiab  and  supplies  will  not  advance  much  in  cost.    In  re  Advances  in 

Rates— Eastern  Case,  243  (285). 
Railroad  material  and  supplies,  with  exception  of  fuel  and  ties,  cost  leas,  on  the 

average,  than  in  any  of  past  ten  years.    In  re  Advances  in  Ratea— Western  Gaae, 

807(368). 
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(X>MPARATIV£  RATE.    See  aUo  Classification. 

Bean  and  orange  rates  compared .    Commercial  Club  of  Omaha  v.  S.  P.  Co.  631  (635). 

Cottonseed  and  cottonseed  products  compared.  East  St.  Louis  Cotton  Oil  Co.  v, 
St.  L.  &  S.  F.  R.  R.  Co.  37  (42). 

Difficult  to  see  how  CommisBion  would  permit  a  rate  upon  grain  from  Buffalo  materi- 
ally lower  than  rate  upon  flour  manufactured  from  that  grain.  Board  of  Trade  of 
Chicago  V.  A.  C.  R.  R.  Co.  504  (510). 

Express  rate  on  horses  in  special  equipment  in  passenger  trains  compared  with  rail- 
road passenger  rate.    Arizona  Railway  Commission  v.  Wells  Fargo  &  Co.  571  (573). 

Glue  stock  rate  (fifth  class)  should  not  exceed  rate  on  fleshings,  tanner's  or  slaughter- 
house offal  (sixth  class).    Barr  Chemical  Works  v.  P.  &  R.  Ry.  Co.  77. 

Manu&u:tured  products  generally  bear  higher  rates  than  raw  material.  East  St. 
Louis  Cotton  Oil  Co.  v,  St.  L.  &  S.  F.  R.  R.  Co.  37  (40);  National  Refining  Co.  v. 
C.  C.  C.  &  St.  L.  Ry.  Co.  649  (650). 

Ifixture  of  com,  half  cracked  and  half  whole:  rate  unreasonable  to  extent  that  it 
exceeded  rate  on  cracked  or  chopped  com,  etc.  McCaull-Dinsmore  Co.  v.  C.  M. 
&  St.  P.  Ry.  Co.  15. 

No  reason  why  rate  should  be  relatively  higher  in  case  of  article  generally  given 
commodity  rate  than  in  case  of  articles  carried  at  class  rates.  Scheuing  v,  L.  & 
N.  R.  R.  Co.  550  (552). 

Petroleum  rate  same  as  for  petroleum  products;  not  improper.  National  Refining 
Co.  V.  C.  C.  C.  &  St.  L.  Ry.  Co.  649  (650). 

Sample  brick  and  other  sample  traffic  compared.  Ohio  Face  Brick  Mfrs.  Asso.  v. 
Adams  Express  Co.  582  (585). 

Sash  weights  compared  with  car  wheels,  axles,  and  castings.  Henderson  Iron 
Works  &  Supply  Co.  v.  T.  &  P.  Ry.  Co.  159. 

Sheep  rate  in  excess  of  cattle  rate:  Commission  prefers  to  pass  upon  question  of 
reasonableness  where  it  is  properly  in  issue.  Big  Canon  Ranch  Co.  f .  G.  H.  & 
S.  A.  Ry.  Co.  523  (526). 

Spruce  lath  and  lumber,  Boston  to  Toledo,  not  unreasonable  or  discrimiilatory  as 
compared  with  import  rate  on  mahogany  logs.  Furnace  Run  Saw  Mill  &  Lumber 
Co.  V.  B.  &  M.  R.  R.  586. 

Switch  tie  rate  should  have  not  exceeded  rate  on  lumber.  Fullerton  Powell  Hard- 
wood Lumber  Co.  v.  V.  &  S.  W.  Ry.  Co.  86  (88). 

Tariff  providi^g  for  more  advantageous  rates  and  mixed  carload  privileges  for  build- 
ing and  roofing  paper  than  for  building  and  roofing  felt,  other  than  wool  felt,  un- 
reasonable.   Barrett  M%.  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  79  (80). 

Tie  rate  ordinarily  should  not  exceed  lumber  rate.  Fullerton  Powell  Hardwood 
Lumber  Co.  v.  V.  &  S.  W.  Ry.  Co.  86  (87). 

Triplex  cloth  generally  may  properly  take  rate  applied  to  other  dry  goods.  Rosen- 
blatt &  Sons  V.  C.  &  N.  W.  Ry.  Co.  447  (448). 

Wheat  and  flour  rates  ordinarily  the  same.    East  St.  Louis  Cotton  Oil  Co.  v.  St.  L. 
&  S.  F.  R.  R.  Co.  37  (41);  National  Refining  Co.  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  649 
(650). 
COMPETING  LINE. 

Carrier  with  long  route  not  obliged  to  meet  rate  of  short-line  competitor.  Geoigia- 
Carolina  Brick  Co.  v,  S.  Ry.  Co.  148  (149). 

Commission  ordinarily  will  not  assist  one  carrier  to  secure  traffic  reasonably  tribu- 
tary to  another  road  by  requiring  through  routes  and  joint  rates.  Cincinnati  & 
Columbus  Traction  Co  v.  B.  &  O.  S.  W.  R.  R.  Co.  486  (492). 

Since  present  relation  of  rates  must  be  maintained,  if  any  single  route  be  required 
to  maintain  present  scale  between  New  York  and  Chicago,  no  advance  by  any 
line  can  be  made     In  re  Advances  in  Rates — Eastern  Case,  243  (272). 

There  is  but  little  danger  to  be  apprehended  from  construction  of  new  lines.  In  re 
Advances  in  Rates— Eastem  Case,  243  (264). 
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COMPETITION. 

Competition  among  carrierB  has  become  leed  intense,  or  perhaps,  more  rational.  In 
re  Advances  in  Rates— Western  Case,  307  (354). 

Competition  being  reflected  in  lower  rate  to  another  point  about  same  distance  from 
common  origin,  rate  held  not  unreasonable  nor  discriminatory.  Blake  &  Son  Hard- 
ware &  M!g.  Co.  V.  B.  &  O.  R.  R.  Co.  139  (140). 

Competition  and  commercial  conditions  make  horizontal  readjustment  inadvisable. 
Raih-oad  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (482). 

Fact  that  there  was  a  lower  rate  from  another  point  was  of  no  importance,  as  competi- 
tion from  that  point  was  inconsiderable.  National  League  of  Commission  Mer- 
chants of  U.  S.  V.  A.  C.  L.  R.  R.  Co.  132  (134). 

Law  itself  practically  forbids  competition  in  rates.  In  re  Advances  in  Rates — East- 
em  Case,  243  (264). 

Railroad  is  a  monopoly;  its  rates  are  not  made  under  influence  of  competition.  In 
re  Advances  in  Rates — Eastern  Case,  243  (280). 

Reparation  denied  on  basis  of  rate  held  discriminatory  as  against  another  shipper 
and  in  favor  of  complainant,  complainant  not  being  damaged,  all  its  competitors 
from  same  field  having  paid  same  rate.    International  Salt  Co.  v.  P.  R.  R.  Co.  539. 

There  being  no  competition  and  no  damage  resulting  from  maintenance  of  lower  rate 
to  farther-distance  point,  intermediate  point  was  not  prejudiced  to  advantage  of 
farther-distance  point.    Scheuing  v.  L.  &  N.  R.  R.  Co.  550  (551). 

Wheat  rate  from  Chicago  to  Buffalo  is  subject  to  most  active  competition.    Board 
of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (506). 
COMPETITIVE  RATE. 

All-rail  rate  on  salt.  New  York  to  Chicago,  is  a  compelled  rate.  International  Salt 
Co.  V.  G.  &  W.  R.  R.  Co.  530  (534). 

All-rail  rate  on  grain,  Ch^'cago  to  east,  competes  with  lake-and-rail  rate;  diviai(m 
of  line  east  of  Buffalo  can  not  be  made  standard  by  which  to  fix  reasonable 
rate  from  Buffalo.    Board  of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (508). 

Proportional  rate  reduced  to  basis  of  competitive  proportional  rate;  reparation  on 
basis  of  reduced  rate  denied.    Morrell  &  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  400. 

There  is  a  strong  presumption  that  rates  largely  result  of  competition  are  reasonable 
rates.     In  re  Advances  in  Rates — Eastern  Case,  243  (259). 
COMPETIO^IVE  TRAFFIC. 

Commi'^ion  ordinarily  will  not  assist  one  carrier  to  secure  traffic  reasonably  tribu- 
tary to  another  road  by  requiring  through  routes  and  joint  rates.     Cincinnati  & 
Columbus  Traction  Co.  v.  B.  &  O.  S.  W.  R.  R.  Co.  486  (492). 
COMPLAINT. 

Complaint  not  regarded  as  strictly  as  in  a  law  action  but  rather  as  an  appeal  against 
illegal  action.     In  re  Advances  in  Rates — Western  Case,  307  (315). 

Complaint  may  not  be  dismissed  without  consent;  lack  of  interest  in  traffic  con- 
cerned does  not  "put  shipper  out  of  court."  In  re  Advances  in  Rates — ^Western 
Case,  307  (315). 

Complaint  showing  date  and  weight  of  shipment,  with  allegation  of  unreasonable- 
ness of  rate  charged,  is  sufficient.     Riverside  Mills  v.  G.  R.  R.  423  (424). 

Inference  drawn  that  intention  was  to  attack  rates  in  both  directions,  though  com- 
plaint did  not  so  specify.    Beall  v.  W.  A.  &  M.  V.  Ry.  Co.  406  (409). 

Reasonableness  of  particular  rates  not  looked  into  upon  complaint  in  this  case. 
Railroad  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (468). 

Two  shipments  not  mentioned  in  petition;  included  in  case  by  agreement.     Gam- 
ble-Robinson Fruit  Co.  V.  N.  P.  Ry.  Co.  421. 
CONCERTED  ACTION.    See  Antiteust  Act. 
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CONCURRENCE. 
Initial  carrier  liable  in  damages  to  shipper  where  it  named  joint  through  rate  in 
which  connecting  lines  had  not  concurred,  combination  rate  l^;ally  applicable 
being  held  unreasonable.    Texico  Transfer  Co.  v.  L.  &  N.  R.  R.  Co.  17  (18). 
CONDITIONS  AND  LIMITATIONS. 
Carrier  may  demand  indemnity  against  losses  by  fire  on  premises  of  complainant 
as  condition  precedent  to  operation  of  private  track  to  complainant's  plant. 
Imperial  Wheel  Co.  v.  St.  L.  I.  M.  &  S.  Ry.  Co.  56  (58). 
Conditions  not  being  complied  with,  not  entitled  to  excursion  rate.    National 

Asso.  of  Letter  Carriers  v.  A.  T.  &  S.  F.  Ry.  Co.  6. 
Conditioning  refund  upon  return  of  lost  ticket,  unreasonable.    Moore  v.  N.  Y.  <& 

L.  B.  R.  R.  Co.  557. 
Tariff  provided  invoice  value  to  be  stated  in  bill  of  lading  in  order  to  secure  lower 
rate  dependent  upon  value;  condition  not  complied  with;  reparation  denied. 
Dells  Paper  &  Pulp  Co.  r.  C.  &  N.  W.  Ry.  Co.  419. 
What  conditions  may  properly  be  enforced  in  connection  with  reduced  rate  tickets, 
not  decided.    Moore  v.  N.  Y.  &  L.  B.  R.  R.  Co.  557  (558). 
CONFERENCE  RULING.    5«j  Administrative  Ruunq. 
CONFISCATION. 
Constitution  guarantees  carrier  against  confiscation  of  their  property.    In  re  Ad- 
vances in  Rates— Western  Case,  307  (378). 
There  is  a  limit  below  which  revenue  of  railways  can  not  be  reduced  by  public 
authority.    In  re  Advances  in  Rates — Eastern  Case,  243  (248). 
CONSOLIDATED  SHIPMENTS. 
Rules  respecting  aggregation  of  packages  incidentally  modified  in  connection  with 
establishment  of  minimum   weights.    Millinery  Jobbers   Asso.   v.   American 
Express  Co.  498  (503). 
CONSTRUCTION. 
Burden  of  proof,  under  English  act,  is  on  carrier  to  justify  '*the  increase  of  the 
ratQ;''  under  act  of  1910,  burden  is  on  carrier  to  show  that  '*the  increased  rate"  is 
reasonable.    In  re  Advances  in  Rates — ^Eastern  Case,  243  (255);  In  re  Advances  in 
Rates— Western  Case,  307  (312). 
Old  tariff  issue  was  not  strictly  subject  to  rules  of  interpretation  subsequently 
promulgated.    Henry  v.  E.  Ry.  Co.  171  (172). 
CONSUMER. 
Commission  must  stand  for  entire  public,  having  in  mind  those  who  do  not  appear 

before  it.    In  re  Advances  in  Rates — Eastern  Case,  243  (250). 
Duty  of  Commission  is  to  see  that  rates  are  reasonable  to  all  parties,  manufacturers, 
carriers,  and  consumers.    East  St.  Louis  Cotton  Oil  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co. 
37  (42). 
It  is  for  interest  of  consumer  and  producer  that  cost  of  carriage  should  be  reasonable. 
Board  of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (507). 
CONTRACT. 
Contracts  can  not  justify  violation  of  act.    Arizona  Railway  Commission  v.  Wells 
Fargo  &  Co.  571  (574);  Baltimore  Butchers  Live  Stock  Co.  v.  P.  B.  &  W.  R.  R.  Co. 
124  (128);  Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (621). 
CONVERSION. 
Sale  by  carrier  of  alleged  misrouted  shipment.    Fullerton  Powell  Hardwood  Lum- 
ber Co.  V.  V.  &  S.  W.  Ry.  Co.  86  (87). 
COST  OF  CONSTRUCTION. 

As  measure  of  rate.    In  re  Advances  in  Rates — ^Eastern  Case,  243  (257). 
COST  OF  OPERATION. 
Influences  tending  to  increase  cost  of  operation.    In  re  Advances  in  Rates — East- 
em  Case,  243  (276). 
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COST  OP  OPERATION— Continued. 

Labor  item  makes  up  nearly  one-hall  total  cost  of  operation.    In  re  Advances  in 
Rates— Eastern  Case,  243  (263). 
COST  OF  REPRODUCTION. 

Cost  of  reproduction  as  basis  of  valuation.  In  re  Advances  in  Rates— Western  Case, 
307  (344). 

Present  cost  of  reproduction  as  an  element  in  determining  reasonableness  of  rate.    In 
re  Advances  in  Rates— Eastern  Case,  243  (260). 
COST  OF  SERVICE. 

Cost  of  service  and  its  relation  to  reasonableness  of  rates.  In  re  Advances  in 
Rates— Western  Case,  307  (357). 

Cost  of  movement  per  gross  ton,  as  basis  of  rates  on  precooled  shipments.  Arling- 
ton Heights  Fruit*  Exchange  v.  S.  P.  Co.  106  (X21). 

Cost  of  service  is  fairly  to  be  considered  in  determining  reasonableness  of  rate.  Ohio 
Face  Brick  Mfrs.  Asso.  v.  Adams  Express  Co.  582  (584). 

Cost  of  transporting  wheat  by  water  is  less  than  cost  of  transporting  flour  by  water. 
Board  of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (518). 
COST  UNITS. 

Cost  units  in  railroad  operation.    In  re  Advances  in  Rates — ^Eastern  Case,  243  (276). 

Once  comparative  costs  for  various  services  are  learned,  a  schedule  of  rates  may 
possibly  be  made  which  will  approach  justice  as  between  services.  In  re  Ad' 
vances  in  Rates— Western  Case,  307  (362). 

Some  cost  units  have  decreased.    Railroad  Commission  of  Tex.  v.  A.  T.  &  S.  Ry. 
Co.  463  (481). 
CREDIT  OF  RAILROADS. 

Financial  strength  of  railroads  considered  in  determining  reasonableness  of  rate. 
Railroad  Commission  of  Tex.  v,  A.  T.  &  S.  F.  Ry.  Co.  463  (485). 

Railroads'  credit  not  impaired.    In  re  Advances  in  Rates — ^Eastern  Case,  243  (251); 
In  re  Advances  in  Rates— Western  Case,  307  (332). 
CRIMINAL  PROSECUTION. 

Action  will  be  taken  to  enforce  compliance  with  law,  if  tariff  defining  storage  privi- 
leges and  charges  is  not  filed.    Goldenbeig  v.  Clyde  S.  S.  Co.  527  (529). 

Where  carriers  willfully  require  an  illegal  amount  to  be  paid  or  refuse  to  make  res- 
titution, Commission  will  regard  it  as  its  duty  to  enforce  law  by  indictment. 
National  Refrigerator  &  Butcher  Supply  Co.  v.  I.  C.  R.  R.  Co.  64  (65). 
DAMAGES.    See  also  Reparation. 

Carriers  imder  joint  rate  are  severally  liable  for  damages  from  violation  of  law  in 
which  they  participate.    Sondheimer  Co.  v,  I.  C.  R.  R.  Co.  606  (610). 

Conmiission  has  jiuisdiction  to  award  rate  damages  resulting  from  misrouting. 
Noble  V,  J.  L.  C.  &  E.  R.  R.  Co.  520  (522). 

Commission  has  no  jurisdiction  to  award  damages  for  icing  charges  resulting  from 
carrier's  delay.    Platten  Produce  Co.  v.  K.  L.  S.  &  C.  Ry.  Co.  543  (545). 

Commission  not  justified  in  awarding  damages  except  on  a  basb  as  certain  and 
definite  as  essential  to  a  final  judgment  or  decree.  Anadarko  Cotton  Oil  Co.  v, 
A.  T.  &  S.  F.  Ry.  Co.  43  (49). 

Damages  awarded  for  demurrage  and  for  expenses  incurred  in  unloading  and 
reloading  part  of  carload  as  result  of  carrier's  refusal  to  deliver  except  upon  pay- 
ment of  excessive  charges.    Schulz  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  403  (405). 

Damages  due  to  inability  to  compete  in  conmion  markets  can  not  become  subject 
of  reparation.    Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606  (608). 

Damages  denied  on  basis  of  rate  held  discriminatory  as  against  another  shipper 
and  in  favor  of  complainant,  complainant  not  being  damaged,  all  its  competitors 
from  same  field  having  paid  same  rate.    International  Salt  Co.  v.  P.  R.  R.  Co.  539. 
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DAMAGES— Continued . 
Damages  denied  for  failure  to  establish  another  through  route  and  joint  rate  over 

which  shipment  could  have  moved.   'Edison  Portland  Cement  Co.  v.  D.  L.  & 

W.  R.  R.  Co.  95  (97). 
Damages  denied  for  outlay  in  tel^raph  charges  incurred  in  correspondence  over 

excessive  rate  demanded  at  destination.    ScEulz  Co.  v.  C.  M.  &  St.  P.  Ry.  Co. 

403  (405). 
Damages,  resulting  from  lighterage  allowance  discrimination,  to  be  awarded  upon 

filing  of  detailed  statement.    Federal  Sugar  Refining  Co.  v,  B.  &  O.  R.  R.  Co. 

200  (217). 
He  who  suffers  damage  by  his  own  fsMlt  is  not  held  to  suffer  damage.    National 

Asso.  of  Letter  Carriers  v,  A.  T.  &  S.  F.  Ry.  Co.  6  (9). 
Initial  carrier  responsible  to  shipper  in  damages  where  it  names  a  joint  through  rate 

in  which  connecting  lines  have  not  concurred,  where  rate  legally  in  effect  is 

unreasonable.    Texico  Transfer  Co.  t;.  L.  <&  N.  R.  R.  Co.  17  (18). 
Larger  car  furnished  than  ordered.    No  tariff  provision  allowing  charges  upon  basis 

of  minimum  fixed  for  car  ordered.    Damages  awarded  because  of  failure  to  make 

such  tariff  provision.    Noble  v.  B.  &  0.  R.  R.  Co.  72. 
Measure  of  damages  was  difference  between  discriminatory  rate  charged  and  rate 

foimd  reasonable.    Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606  (611). 
Measure  of  damages  resulting  from  coal-car  distribution  discrimination  reserved 

for  further  argument.    Bulah  Coal  Co.  v.  P.  R.  R.  Co.  52. 
Rate,  subsequently  reduced,  was  not  so  imreasonable  when  charged  as  to  entitle 

complainant  to  damages.    Riverside  Mills  v.  G.  R.  R.  423  (425). 
Routing  instructions  can  not  be  disregarded  by  carriers  without  incmring  liability 

for  resulting  damages.    Noble  v,  J.  L.  C.  &  E.  R.  R.  Co.  520  (522). 
Whether  damages  might  be  awarded  against  line  over  which  shipment  did  not  move 

upon  theory  that  there  should  have  been  a  rate  under  which  it  might  move, 

imdecided.    Edison  Portland  Cement  Co.  v,  D.  L.  &  W.  R.  R.  Co.  95  (97). 
DELAY. 
Commission  has  no  jurisdiction  to  award  damages  for  icing  charges  resulting  from 

carrier's  delay.    Platten  Produce  Co.  v.  K.  L.  S.  &  C.  Ry.  Co.  543  (545). 
Damages  awarded   for  demurrage  and  for  expense  incurred  in  unloading  and 

reloading  part  of  carload  as  result  of  carrier's  refusal  to  deliver  except  upon  pay- 
ment of  excessive  charges.    Schulz  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  403  (405). 
Immaterial  that  longer  route  was  selected  as  same  rate  applied  by  both  routes. 

Browne  Grain  Co.  v.  F.  W.  &  R.  G.  Ry.  Co.  410. 
No  proof  of  being  put  on  less  ^vorable  basis  than  competitors  because  of  alleged 

late  delivery  of  cars.    Bulah  Coal  Co.  v.  P.  R.  R.  Co.  52  (54). 
Refrigerated  or  precooled  car  must  be  handled  with  diligence;  carrier  responsible 

if  fruit  injured  by  delay.    Arlington  Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (117). 
Time  in  transit  is  of  prime  and  more  than  ordinary  importance  in  shipment  of  fruit. 

Stacy  &  Sons  v.  0.  S.  L.  R.  R.  Co.  136  (138). 
DELIVERY. 
Damages  awarded  for  demurrage  and  for  expense  incurred  in  unloading  and 

reloading  part  of  carload  as  result  of  carrier's  refusal  to  deliver  except  upon  pay- 
ment of  excessive  charges.    Schulz  Co.  v,  C.  M.  &  St.  P.  Ry.  Co.  403  (405). 
Delivery  has  not  been  effected  where  a  switching  service  is  yet  to  be  performed. 

Crescent  Coal  &  Mining  Co.  v.  B.  &  0.  R.  R.  Co.  559  (569). 
Delivery  of  live  stock  at  complainant's  sidetrack  required.    Baltimore  Butchers 

Live  Stock  Co.  v.  P.  B.  &  W.  R.  R.  Co.  124. 
No  disadvantage  shown  to  have  resulted  from  alleged  delay  in  delivering  cars  at 

mines.    Bulah  Coal  Co.  v.  P.  R.  R.  Co.  52  (54). 
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DELIVERY— Continued. 
No  misrouting  to  forward  unrouted  shipment  via  one  route,  though  terminal  delivery 

more  satis&ctory  to  consignee  could  have  been  secured  without  additional  charges 

over  another  available  route.    Bookwalter  Wheel  Co.  v.  T.  C.  R.  R.  Co.  603. 
Shipside  delivery  at  New  York  included  in  ex-lake  grain  rate.    Board  of  Trade 

of  Chicago  v.  A.  C.  R.  R.  Co.  504  (516). 
Whether  carrier  could  be  compelled  to  establish  reciprocal  switching  arrangement, 

not  decided;  but  where  it  has  done  so,  imder  tariff  authority,  it  must  accept 

shipments  for  delivery  to  extent  of  its  capacity.    Crescent  Coal  &  Mining  Co.  v. 

B.  &  0.  R.  R.  Co.  559  (565). 
DEMURRAGE.    See  also  Storage. 
Demiurrage  properly  collected  though  flood  caused  delay  in  unloading.    Rivenside 

Mills  V,  C.  &  W.  C.  Ry.  Co.  153. 
Demiurrage  must  be  refunded  where  accruing  as  result  of  carrier's  wrongful  refusal 

to  deliver  imtil  excessive  charges  paid.    Schulz  Co.  v,  C.  M.  &  St.  P.  Ry.  Co. 

403  (405). 
Demurrage  not  required  to  be  paid  imlees  tariff  specifically  so  provides.    Crescent 

Coal  &  Mining  Co.  v.  B.  &  0.  R.  R.  Co.  559  (569). 
Demurrage  may  not  be  assessed  except  where  shipper  is  in  fault.    Crescent  Coal 

&  Mining  Co.  v.  B.  &  O.  R.  R.  Co.  559  (569). 
Whether  tariff  authority  or  not,  it  is  unreasonable  to  assess  demurrage  against 

shipper  because  of  delivering  line's  refusal  to  accept  shipment.    Crescent  Coal 

&  Mining  Co.  v.  B.  &  O.  R.  R.  Co.  559  (570). 
DENSITY. 
Density*  of  traffic  as  element  to  be  considered  in  determining  reaflonableness  of 

rate.    Raihroad  Commission  of  Tex.  v,  A.  T.  <fe  S.  F.  Ry.  Co.  463  (485). 
It  is  reasonably  certain  that  business  will  increase.    In  re  Advances  in  Rates — 

Eastern  Case,  243  (262). 
Rate  should  decrease  as  density  of  traffic  increases.    In  re  Advances  in  Rates — 

Eastern  Case,  243  (275). 
DEPRECIATION. 
Under  present  system  of  accounting  railways  are  required  to  make  a  depreciation 

charge  with  respect  to  their  equipment.    In  re  Advances  in  Rates — Ekistem  Case, 

243  (271). 
DIFFERENTIAL. 
Application  for  wider  differential  on  ex-lake  grain  in  &vor  of  Baltimore  dismiflsed, 

pending  case  presenting  same  subject.    Board  of  Trade  of  Chicago  v,  A.  C.  R.  R. 

Co.  504  (518). 
DISADVANTAGE.    See  also  Discrimination,  Preference. 
No  disadvantage  shown  as  result  of  alleged  fatilure  to  place  cars  on  siding  or  because 

of  late  delivery  tl^ereof.    Bulah  Coal  Cd.  v.  P.  R.  R.  Co.  62  (54). 
No  undue  disadvantage  where  competition  compelled  lower  rate  to  neighboring 

point.    American  Cigar  Co.  v.  P.  &  R.  Ry.  Co.  81  (82). 
No  violation  of  act  to  maintain  joint  rail-lake-and-rail  rates  higher  than  rail-and- 

lake  rates  to  fetrther-distance  point,  where  lake  boats  did  not  stop  at  complaining 

point.    City  of  Ashland  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  3. 
Suggestion  of  disadvantage  by  comparison  with  another  point  not  given  serious 

consideration  as  competition  to  that  point  was  inconsiderable.    National  League 

of  Commission  Merchants  of  U.  S.  v.  A.  C.  L.  R.  R.  Co.  132  (134). 
DISCLOSING  INFORMATION. 
Unlawful  for  carrier  to  disclose  information  of  shipper's  business  transactions  to 

shipper's  competitor.    Fedeial  Sugar  Refining  Co.  v.  B.  &  O.  R.  R.  Co.  200  (211). 
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DISCRIMINATION. 

Application  for  same  facilities  for  conducting  auction  business  at  carrier's  terminals, 
as  accorded  exclusively  to  rival  concern,  denied.  Southwestern  Produce  Dis- 
tributers V.  W.  R.  R.  Co.  458. 

Brick  rates,  Danville,  111.,  to  Cedar  Rapids,  Iowa,  not  found  discriminatory.  Dan- 
ville Brick  Co.  V.  C.  &  N.  W.  Ry.  Co.  239  (242). 

Class  rates,  St.  Louis  to  Texas  common  points,  held  unduly  discriminatory.  Rail- 
road Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (485). 

Coal-car  distribution  rules  held  discriminatory.    Bulah  Coal  Co.  v.  P.  R.  R.  Co.  52. 

Contracts  can  not  justify  unjust  discrimination.  Baltimore  Butchers  Live  Stock 
Co.  V.  P.  B.  &  W.  R.  R.  Co.  124  (128);  Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (621). 

Damages  denied  on  basis  of  rate  held  discriminatory  as  against  another  shipper  and 
in  ^vor  of  complainant,  complainant  not  being  damaged,  all  competitors  from 
same  field  having  paid  same  rate.     International  Salt  Co.  v.  P.  R.  R.  Co.  539. 

Discrimination  did  not  exist  because  a  lower  rate  was  charged  to  another  destination 
of  substantially  same  distance  from  a  common  point  of  origin,  competitio^i  influenc- 
ing rate  to  that  point.  Blake  &  Son  Hardware  &  Mig.  Co.  v.  B.  &  O.  R.  R.  Co. 
139  (140). 

Discrimination  resulted  from  payment  of  lighterage  allowsoice  to  one  shipper  while 
refusing  such  allowance  to  another  shipper  performing  same  service;  damages 
to  be  awarded.    Federal  Sugar  Refining  Co.  v.  B.  &  O.  R.  R.  Co.  200. 

Discrimination,  it  seems,  will  not  result  in  favor  of  large  shipper  from  allowing 
shippers  to  precool  their  own  shipments.  Arlington  Heights  Fruit  Exchange  v, 
S.  P.  Co.  106  (121). 

Disci imination  would  result  from  granting  lower  rate  to  large  shipper  providing 
facilities  for  prompt  imloading  than  accorded  smaller  competitor  unable  to  pro- 
vide such  facilities.    In  re  Restricted  Rates,  426  (435). 

Discrimination  would  result  from  rule  requiring  higher  rate  upon  shipments  not 
properly  marked.    C.  H.  Algert  Co.  v.  D.  &  R.  G.  R.  R.  Co.  93  (94). 

Discrimination  alleged  as  result  of  application  of  so-called  table  of  graduated  weights; 
point  not  decided.    Millinery  Jobbers  Asso.  v.  American  Express  Co.  498  (503). 

Discrimination  would  necessarily  result  from  lease  by  interstate  carrier  of  trackage 
rights  over  connecting  line  to  a  quarry  for  purpose  of  hauling  with  its  own  crew 
ballast  for  use  on  its  line.    In  re  Restricted  Rates,  426  (428). 

Discrimination  can  not  well  be  avoided  if  competing  electric  line  is  not  given  same 
fuel  rate  as  accorded  steam  railroad.    In  re  Restricted  Rates,  426  (431). 

Discrimination  alleged  because  of  refusal  to  permit  complainant  to  purchase  some 
cars,  in  refusal  to  permit  use  of  cars  by  complainant  while  permitting  such  use 
by  other  shippers,  and  in  temporarily  keeping  out  of  service  other  cars  of  com- 
plainant pending  dispute  as  to  terms  of  contract.  Bulah  Coal  Co.  v.  P.  R.  R. 
Co.  52  (55). 

Discrimination  resulted  from  granting  transit  privilege  on  lumber  at  Memphis 
and  denying  it  at  Cairo  under  existing  rate  adjustment;  damages  awarded. 
Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606. 

Discrimination  resulted  from  refusal  to  deliver  live-stock  shipments  to  complain- 
ant's sidetrack.    Baltimore  Butchers  Live  Stock  Co.  v.  P.  B.  &  W.  R.  R.  Co.  124. 

Discrimination  resulted  from  demanding  higher  charges  from  new  than  from  old 
subscribers  for  same  telephone  service  and  facilities.  Shoemaker  v.  C.  &  P. 
Tel.  Co.  614. 

Discrimination  resulted  from  advancing  rate  at  one  point  and  maintaining  lower 
rate  at  points  just  across  river,  with  which  former  point  had  been  grouped.  Dav- 
enport Commercial  Club  v,  Y.  &  M.  V.  R.  R.  Co.    19  (20). 
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DISCRIMINATION— Continued. 
Discriminatory  to  condition  refund  upon  return  of  loet  ticket;  reparation  awarded. 

Moore  v.  N.  Y.  &  L.  B.  R.  R.  Co.  557  (558.) 
Domestic  rates  on  spruce  lath  and  lumber,  Boston  to  Toledo,  not  found  unduly 

discriminatory.    Furnace  Run  Saw  Mill  &  Limiber  Co.  v.  B.  &  M.  R.  R.  586. 
Memphis,  Tenn.,  imduly  discriminated  against  by  maintaining  rates  on  cotton- 
seed from  Missouri,  Arkansas  and  Louisiana  that  are  lower  to  East  St.  Louis,  a 

farther-distance  point.    Memphis  Freight  Bureau  v,  St.  L.  S.  W.  Ry.  Co.  33. 
No  discrimination  found  against  cottonseed  in  isLYor  of  cottonseed  products.    Eart 

St.  Louis  Cotton  Oil  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.  37. 
No  imjust  discrimination  resulted  from  maintenance  of  lower  commodity  rate  from 

neighboring  point,  because  of  competition.    American  Cigar  Co.  v.  P.  &  R.  Ry. 

Co.  81  (82). 
No  imdue  discrimination  in  application  of  fifth  class  rate  to  wooden  tank  mat^ial. 

W.  E.  Caldwell  Co.  v.  C.  I.  &  L.  Ry.  Co.  412  (415). 
Nucoline  is  entitled  to  be  classified  with  lard  and  lard  compounds,  and  any  dis- 
crimination in  rates  applied  to  these  commodities  isimdue.    Nucoa  Butter  Co.  v. 

E.  R.  R.  Co.  174  (176). 
No  violation  of  act  to  maintain  joint  rail-lake-and-rail  rates  higgler  than  rail-and- 

lakes  to  farther-distance  point  where  boats  do  not  stop  at  complaining  point. 

City  of  Ashland  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  3. 
Prohibition  of  discrimination  as  tending  to  increase  carriers'  revenue.    Shoemaker 

V.  C.  &  P.  Tel.  Co.  614  (618). 
Railroad  passenger  fare  across  bridge  not  foimd  imduly  discriminatory.    Railzoad 

Commissioners  of  Iowa  v,  I.  C.  R.  R.  Co.  181. 
Rate  charged  not  unduly  discriminatory,  where  rate  via  shorter  route  was  reduced 

after  shipment  had  moved.    Browne  Grain  Co.  v.  F.  W.  &  R.  G.  Ry.  Co.  410 

(411). 
Reparation  not  denied  merely  because  on  other  traffic  complainant  received  rates 

to  wliich  he  was  fairly  entitled.    Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606  (609). 
Restricthig  mtes  to  certain  consignees  or  when  commodity  is  put  to  a  particular 

use  constitutes  imjust  discrimination.    In  re  Restricted  Rates,  426  (437). 
Suggestion  of  disadvantage  by  comparison  with  another  point  not  given  serious 

consideration  as  competition  to  that  point  was  inconsiderable.    National  League 

of  Commission  Merchants  of  U.  S.  v.  A.  C.  L.  R.  R.  Co.  132  (134). 
Tariff  providing  more  advantageous  rates  and  mixed  carload  privileges  for  building 

and  roofing  paper  than  for  building  felt,  other  than  wool,  was  unreasonable. 

Barrett  Mfg.  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  79  (80). 
There  being  no  competition  and  no  damage  from  maintenance  of  lower  rate  to 

farther-distance  point,  intermediate  point  was  not  prejudiced  to  advantage  of 

farther-distance  point.    Scheuing  v.  L.  &  N.  R.  R.  Co.  550  (551). 
Through  route  and  joint  rate  via  another  route  required.    Stacy  &  Sons  v,  0.  8. 

L.  R.  R.  Co.  136. 
Zone  sysem  of  commutation  rates  not  found  discriminatory.    Boyle  v,  G.  F.  d 

O.  D.  R.  R.  Co.  232. 
DISCRIMINATION— CLASSIFIED  LIST. 
Allowances: 

Federal  Sugar  Refining  Co.  v.  B.  &  O.  R.  R.  Co.  200. 
Articles: 

Barrett  Mfg.  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  79  (80). 

Nucoa  Butter  Co.  v.  E.  R.  R.  Co.  174  (176). 
FAoiLrnEs: 

Bulah  Coal  Co.  v.  P.  R.  R.  Co.  52. 
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DISCRIMINATION— CLA88IPIBD  Lisr—Continued. 
Localities: 

Anadarko  Cotton  Oil  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  43. 

Davenport  Commercial  Club  v.  Y.  &  M.  V.  R.  R.  Co.  19. 

Memphis  Freight  Bureau  v.  St.  L.  S.  W.  Ry.  Co.  33. 

Railroad  Commission  of  Tex.  v,  A.  T.  &  S.  F.  Ry.  Co.  463  (485). 

Sondheimer  v,  I.  C.  R.  R.  Co.  606. 
Persons; 

Baltimore  Butchers  Live  Stock  Co.  v.  P.  B.  &  W.  R.  R.  Co.  124. 

In  re  Restricted  Rates,  426  (427). 

Moore  v.  N.  Y.  &  L.  B.  R.  R.  Co.  657  (558). 

Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (621). 
DIVIDENDS. 
Dividends  of  western  carriers.    In  re  Advances  in  Rates — Western  Case,  307  (324). 
Dividends  of  eastern  carriers  in  1910  higher  than  ever  before.    In  re  Advances  in 

Rates—Eastern  Case,  243  (252). 
Little  importance  attached  to  question  of  dividends  apart  from  accurate  under- 
standing of  real  value  of  investment.    Railroad  Commission  of  Tex.  v.  A.  T.  & 

S.  F.  Ry.  Co.  463  (483). 
DIVISIONS. 
Arbitrary  basis  of  divisions  ignores  differences  in  length  of  haul;  mileage  prorate 

basis  of  divisions  divides  earnings  according  to  service  performed.    Stacy  &  Sons 

V.  0.  S.  L.  R.  R.  Co.  136  (139). 
Commission  can  always  require  filing  of  divisions,  and  a  joint  rate  under  agreed 

divisions  definitely  fixes  lawful  earnings  of  parties  to  that  rate.    In  re  Restricted 

Rates,  426  (432). 
Divisions  of  joint  rate  are  subject  of  agreement  between  parties  thereto,  but  each  is 

bound  by  law  to  collect  and  retain  neither  more  nor  less  nor  different  compensa- 
tion than  its  established  divisions.    In  re  Restricted  Rates,  426  (429). 
Divisions  of  joint  rates  are  ordinarily  not  published  and  are  subject  to  change  by 

mutual  agreement  of  carriers.    In  re  Restricted  Rates,  426  (429). 
Division  of  rate  is  not  matter  of  public  concern  and  ordinarily  should  not  be  made 

standard  of  reasonableness  of  rate  or  measure  of  discrimination.    Board  of  Trade 

of  CTiicago  V.  A.  C.  L.  R.  R.  Co.  504  (508). 
Factor  of  combination  rate  attacked  as  unreasonable.    Carstens  Packing  Co.  v.  8, 

P.  Co.  165. 
DOMESTIC  RATES. 
Fundamental  dissimilarity  of  conditions  under  which  domestic  and  import  rates  are 

constructed.    Furnace  Run  Saw  Mill  &  Lumber  Co.  v.  B.  &  M.  R.  R.    586  (587). 
EARNINGS.    See  Revenue. 
EATING  HOUSE. 
Persons  and  commodities  transported  for  use  in  serving  others  than  passengers  and 

employees  may  not  be  carried  except  under  regular  tariff  rates.    In  re  Re- 
stricted Rates,  426  (428). 
ECONOMY.    See  Management. 
EFFICIENCY.    See  Management. 
ELECTRIC  LINE. 
Electric  line,  operating  between  Washington,  D.  C,  and  Virginia  points,  held  sub* 

ject  to  act;  passenger  rate  reduction  required.    Beall'v.  W.  A.  &  M.  V.  Ry. 

Co.  406  (409). 
Interurban  electric  line's  system  of  commutation  fares,  Washington,  D.  C,  to  Vir- 
ginia points,  not  found  unduly  prejudicial  or  diBcriminatory.    Boyle  v.  G.  F.  A 

O.  D.  R.  R.  Co.  232. 
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ELECTRIC  LINE— Continued. 
Switch  connection  and  through  routes  and  joint  rates  between  electric  line  and 
steam  roads,  required.    Cincinnati  &  Columbus  Traction  Co.  v.  B.  &  O.  S.  W. 
R.  R.  Co.  486. 
ELEVATION. 
Elevation  at  Buffalo  is  included  in  ex-lake  rate,  Buffalo  to  Boston.    Board  of  Trade 
of  Chicago  v.  A.  C.  R.  R.  Co.  504  (505). 
EMBARGO. 
Embargo  placed  on  cars  of  coal  for  delivery  within  Chicago  switching  district. 
Question  of  lawful  right  to  maintain  regulating  embargo,  not  decided.    Crescent 
Coal  &  Mining  Co.  v.  B.  &  O.  R.  R.  Co.  559  (561,  566). 
Shipper  not  liable  for  demiurage  where  delivering  carrier  refused  to  accept  ship- 
ment.   Crescent  Coal  &  Mining  Co.  v.  B.  &  O.  R.  R.  Co.  559. 
ENGLISH  LAW. 
Under  English  law,  burden  is  on  carrier  to  justify  *  'the  increase  of  the  rate; "  imder 
amended  act  of  1910,  burden  is  on  carrier  to  show  that  "the  increased  rate"  is 
reasonable.    In  re  Advances  in  Rates — ^Eastern  Case,  243  (255);  In  re  Advances 
in  Rates— Western  Case,  307  (312). 
EQUALITY. 
Duty  of  Government  is  to  assure  to  all  the  right  to  use  railroads  on  fair  and  equal 

terms.    Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (619). 
If  railroad  is  entitled  to  low  rate  because  of  its  facilities,  any  shipper  providing  like 

facilities  must  be  accorded  same  rate.     In  re  Restricted  Rates,  426  (435). 
Law  assures  telephone  patrons  equality  in  rates  and  service.    Shoemaker  v.  C  & 

P.  Tel.  Co.  614  (621). 
Lower  rate  not  permitted  to  laige  shipper  providing  unloading  facilities  than  accorded 
to  smaller  shipper  unable  to  provide  such  facilities.    In  re  Restricted  Rates 
426  (435). 
Payment  of  lighterage  allowance  to  one  shipper  and  refusal  to  pay  such  allowance  to 
another  shipper  performing  same  service  constitutes  imlawf  ul  inequality.    Federal 
Sugar  Refining  Co.  v.  B.  &  O.  R.  R.  Co.  200  (216). 
Prohibition  of  inequalities  among  shippers  is  perhaps  more  fundamental  and  vital 
than  any  other  feature  of  the  act.    Federal  Sugar  Refining  Co.  v.  B.  O.  R.  R.  Co. 
200  (214). 
EQUIPMENT.    See  Facilitibs. 
ERIE  CANAL. 
Competitive  influence  of  Erie  Canal  has  to  considerable  extent  disappeared;  but 
it  still  produces  profound  effect  upon  grain  rates,  Chicago  to  Atlantic  seaboard 
Board  of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (507). 
Erie-Canal-lake-and-rail  rates  considered.    City  of  Ashland  v.  N.  Y.  C.  <k  H.  R. 

R.  R.  Co.  3  (4). 
Erie  Canal  competition  considered.    International  Salt  Co.  i;.  G.  &  W.  R.  R.  Go. 
530  (531). 
ERROR.    See  Misquotation. 
ESTIMATED  WEIGHT.    See  Weight. 
ESTOPPEL. 
Difficult  to  award  damages  to  complainant  carrier  on  accoimt  of  rate  in  establish- 
ment and  division  of  which  it  was  a  party.    Kaul  Lumber  Co.  v.  C.  of  G.  Ry.  Co. 
450  (454). 
EVIDENCE. 
"Best  knowledge  and  belief"  evidence,  considered.    CliBton  Bridge  d  iKm  Works 
V.  C.  B.  <k  Q.  R.  R.  Co.  416  (417). 
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EVIDENCE— Continued. 
Entries  in  daily  order  book  of  carrier's  agent  as  evidence  of  kind  of  equipment 

ordered  Kfy  shipper.    Clinton  Bridge  &  Iron  Works  v.  C.  B.  &  Q.  R.  R.  Co.  416 

(417). 
Evidence  so  vague  and  unsatisfactory  that  no  definite  finding  could  safely  be 

predicated  thereon,    lola  Portland  Cement  Co.  v.  M.  K.  &  T.  Ry.  Co.  91  (92). 
In  awards  of  reparation  there  must  be  that  degree  of  certainty  and  satisfactory 

conviction  in  the  mind  and  judgment  of  Commission  as  would  be  necessary 

under  well-established  principles  of  law  as  basis  for  judgment  in  a  court.  Anadarko 

Cotton  Oil  Co.  V.  A.  T.  &  S.  F.  Ry.  Co.  43  (51). 
Positive  evidence  of  incorrectness  of  carrier's  scaling  is  necessary  before  another 

weight  can  be  substituted.    Browne  Grain  Co.  v,  G.  C.  &  S.  F.  Ry.  Co.  163  (164); 

Noble  V.  D.  &  T.  S.  L.  R.  R.  Co.  60  (61). 
EXCLUSIVE  PRIVILEGE.    See  Privilege. 
EXCURSION  RATE.    See  also  Commutation  Rate. 
Round-trip  ticket  conditioned  upon  presentation  of  1,000  certificates;  888  pre- 
sented; not  entitled  to  reduced  rate.    National  Asso.  of  Letter  Carriers  v.  A.  T.  & 

S.  F.  Ry.  Co.  6. 
EX-LAKE  GRAIN. 
Ex-lake  grain  rate,  Buffalo  to  New  York,  not  unreasonable.    Board  of  Trade  of 

Chicago  V.  A.  C.  R.  R.  Co.  504  (505). 
EXPORT  RATE. 
Export  rates  are  open  and  available  alike  for  all  shippers.     In  re  Restricted  Rates, 

426  (434). 
Lower  rate  upon  export  grain  during  period  of  navigation  suggested  but  not  required, 

present  rate  being  low.    Board  of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (518). 
EXPRESS  RATE. 
Express  company's  packing  rules  found  unreasonable.    Millinery  Jobbers  Asso.  v, 

American  Express  Co.  498. 
Express  rate  on  horses  required  to  be  reduced.    Arizona  Railway  Commission  v. 

Wells,  Fargo  &  Co.  571  (574). 
Express  rates  on  cream  in  cans  held  unreasonable.    Cobb  v.  N.  P.  Ry.  Co.  100. 
Express  rates  on  sample  brick,  unreasonable.    Ohio  Face  Brick  Mfrs.  Asso.  v.  Adams 

Express  Co.  582. 
Putting  in  by  express  company  of  prescribed  reduced  rates  will  exempt  railroad 

from  requirement  to  do  so.    Cobb  v.  N.  P.  Ry.  Co.  100  (104). 
FACILITIES. 
Carrier  is  not  obliged  to  furnish  facilities  to  patrons  competing  with  carrier;  whether 

carrier  can  be  required  to  furnish  facilities  for  precooling  service  which  renders 

useless   carrier's   facilities   for  refrigeration,    not  decided.   Arlington    Heights 

Fruit  Exchange  v.  S.  P.  Co.  106  (118,  119). 
Carrier  may  decline  use  of  equipment  furnished  by  shippers  for  movement  of  pre- 

cooled  shipments  but  it  can  not  refuse  to  furnish  proper  equipment  upon  fair 

terms.    Arlington  Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (118). 
Carrier's  duty,  imder  circumstances,  is  to  furnish  refrigeration,  and  carrier  may 

insist  upon  furnishing  that  service  exclusively.    Arlington  Heights  Fruit  Ex- 
change V.  S.  P.  Co.  106  (116). 
Carriers  ought  to  be  prepared  to  handle  sugar  traffic  from  New  York  to  New  Jersey 

with  their  own  facilities.    Federal  Sugar  Refining  Co.  v.  B.  <fe  0.  R.  R.  Co.  200 

(207). 
Carrier  may  not  permit  one  shipper  to  provide  a  facility  and  perform  a  service  and 

compensate  it  therefor  while  refusing  similar  privilege  to  another  shipper.    Fed- 
eral Sugar  Refining  Co.  v.  B.  &  0.  R.  R.  Co.  200  (213). 
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FACILITIES— Continued. 

Lower  rate  to  laige  shipper  providing  ^ilities  for  prompt  unloading  than  accorded 
small  competitor  unable  to  provide  such  ^ilities  would  constitifte  unjust  dis- 
crimination.   In  re  Restricted  Rates,  426  (435). 

No  unlawful  discrimination  in  granting  exclusive  warehouse  facilities  at  carrier's 
terminal  to  a  single  auction  company;  exclusive  privileges,  in  general,  con- 
sidered.   Southwestern  Produce  Distributors  v.  W.  R.  R.  Co.  458. 

Public  not  required  to  make  good  carrier's  blunders  in  erecting  ^ilities.  Arling- 
ton Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (122). 

Receiving  station  operated  by  competitor  is  not  a  reasonable  facility  to  offer  any 
shipper.    Federal  Sugar  Refining  Co.  v.  B.  &  0.  R.  R.  Co.  200  (211). 

Unjust  discrimination  resulted  from  coal-car  distribution  rules.    Bulah  Coal  Co.  v, 
P.  R.  R.  Co.  52. 
FARES.    See  Passbnobr  Rate. 
FEEDING  IN  TRANSIT. 

Feeding-in-transit  privilege  held  applicable  from  stations  not  specifically  mentioned 
in  tariff;  reparation  awarded.    Henry  v.  E.  Ry.  Co.  171  (172). 
FILING  TARIFF. 

Not  required  to  pay  demurrage  unless  provided  for  in  tariff.  Crescent  Coal  & 
Mining  Co.  v.  B.  <fe  0.  R.  R.  Co.  559  (569). 

Reparation  denied  for  public  warehouse  chaiges,  though  there  was  no  tariff  limiting 
free  time.    Goldenberg  v.  Clyde  S.  S.  Co.  527. 

Though  imder  no  obligation  to  secure  permission  for  short-notice  tariff,  carrier's  duty 
is  to  provide  a  rate  via  reasonably  direct  route  as  soon  as  lawful  publication  can  be 
made.    Samuels  &  Co.  v.  St.  L.  S.  W.  Ry.  Co.  646  (648). 

Unlawful  not  to  file  tariff  stating  storage  chaiges  and  privileges.  Goldenbeig  v, 
Clyde  S.  S.  Co.  527  (529). 

Unlawfully  engaged  in  interstate  commerce  by  carriage  of  traflSc  in  respect  of  which 
no  rate  had  been  published  and  filed.  Maxwell  v.  W.  F.  <fe  N.  W.  Ry.  Co.  197 
(198). 

Where  shipper  has  paid  charges  for  transportation  service,  without  tariff  authority 
therefor,  jurisdiction  exists  to  determine  reasonableness  of  charges  and  to  award 
reparation.    Goldenberg  v.  Clyde  S.  S.  Co.  527  (528);  Maxwell  v.  W.  F.  <fe  N.  W. 
Ry.  Co.  197  (198). 
FINDINGS  OF  FACT. 

Within  broad  lines  of  discretion  courts  regard  Commission's  conclusions  on  questions 
of  fact  as  final.    In  re  Advances  in'  Rates — ^Western  Case,  307  (317). 
FIRE. 

If  carrier  goes  beyond  its  conmion-law  liability,  as  to  spot  cars  at  a  factory,  it  may 
predicate  its  undertaking  upon  condition  that  it  will  not  be  liable  to  the  Victory 
for  leases  occasioned  by  sparks  from  its  locomotives.    Imperial  Wheel  Co.  v.  St. 
L.  I.  M.  &  S.  Ry.  Co.  56  (58). 
FLOOD. 

Demurrage  charges  not  imreasonable;  fiood  caiised  delay  in  unloading.    Riverside 
Mills  V.  C.  &  W.  C.  Ry.  Co.  153. 
FOREIGN  RATE. 

Foreign  government-compelled  rate  as  a  factor  in  determining -reasonableness  of 
joint  rate.    Steinfeld  &  Co.  v.  I.  C.  R.  R.  Co.  12  (13). 

''Transit  rate"  used  in  sense  of  rate  applicable  to  business  originating  in  United 
States,  transported  to  Mexico,  destined  to  points  in  United  States.    Steinfeld  & 
Co.  V.  I.  C.  R.  R.  Co.  12  (13). 
FOURTH  SECTION.    SeeLo^o  and  Short  Haul. 
FRAGILITY. 

Fragility  of  commodity  is  an  element  to  be  considered  in  determining  reasonable- 
ness of  rate.    In  re  Advances  in  Rates— Western  Case,  307  (355). 
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FREE  TRANSPORTATION. 

Carrier  may  carry  its  own  property  on  its  own  road.  In  re  Restricted  Rates,  426 
(431). 

Carrier  may  not  lawfully  transport  free  or  at  reduced  rates  materials  for  building,  or 
repairs  on,  a  refrigeration  plant  built  imder  contract  with  carrier,  but  which  also 
engages  in  commercial  ice  business.    In  re  Restricted  Rates,  426  (428). 

Commission  would  not  sanction  arrangement  for  lease  by  carrier  of  trackage  right 
over  connecting  line  to  quarry  for  purpose  of  hauling  from  that  quarry  with  its 
own  crew  and  equipment  ballast  for  use  on  its  line,  such  arrangement  being  re- 
garded as  device  to  evade  lawful  rates.    In  re  Restricted  Rates,  426  (428). 

Persons  and-  commodities  transported  for  use  in  serving  others  than  passengers 
and  employees  may  not  lawfully  be  carried  except  imder  regular  tariff  rates.  In 
re  Restricted  Rates,  426  (428). 

State  passes  issued  under  conditions  that  shock  moral  sense.  Shoemaker  v,  C.  d  P. 
Tel.  Co.  614  (618). 

Unjustly  discriminatory  against  dealers  on  its  line  for  interstate  carrier  to  operate 
commissary  car.    In  re  Restricted  Rates,  426  (428). 

Where  stock  in  one  railway  company  is  owned  by  another  railway  company,  but 
both  maintain  separate  oiganizations  and  report  separately  to  Commission,  they 
may  not  carry  freight  free  for  each  other.    In  re  Restricted  Rates,  426  (427). 
FUEL. 

Fuel  cost  for  1910,  for  western  carriers,  was  higher  than  for  several  preceding  years. 
In  re  Advances  in  Rates— Western  Case,  307  (368). 

There  is  likely  to  be  some  gradual  advance  in  price  of  coal,  and  this  is,  of  all  items, 
the  most  important  to  the  railway.    In  re  Advances  in  Rates— Eastern  Case, 
243  (277). 
FUEL  RATE. 

Coal  rates  restricted  to  certain  consignees  or  when  coal  is  for  particular  use,  con- 
demned.   In  re  Restricted  Rates,  426. 

Local  rate  to  jimction  point  should  be  same  for  all  shippers  to  that  point,  and  through 
charge  on  shipments  going  beyond  junction  should  be  alike  for  all  shippers  to  same 
destination.    In  re  Restricted  Rates,  426  (434). 
GOVERNMENT  GUARANTY. 

It  would  be  much  better  for  Government  to  giiarantee  railroad  bonds  than  to  permit 
people  to  bear  burden  of  unreasonable  rates.    In  re  Advances  in  Rates — Eadtem 
Case,  243  (253). 
GOVERNMENT  OWNERSHIP. 

Government  ownership  of  railways  referred  to.  In  re  Advances  in  Rates — Eastern 
Case,  243  (262);  In  re  Advances  in  Rates— Western  Case,  307  (340). 

Government  regulation  involves  proposition  that  construction  and  conduct  of 
highways  is  essentially  a  matter  for  Government  and  not  purely  private  initia- 
tive.   Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (619). 
GOVERNMENT  RATE. 

Coal  sold  at  price  which  included  delivery  at  Government  fort  was  not  entitled  to 
Government  rate  subsequently  made  applicable.  Havens  <&  Co.  v.  C.  &  N.  W. 
Ry.  Co.  156. 

Improper  to  permit  benefit  of  Government  rate  to  accrue  to  anyone  other  than 
Government.    Havens  &  Co.  v.  C.  &  N.  W.  Ry.  Co.  156  (158). 
GOVERNMENT  REGULATION. 

Carrier's  property  is  subject  to  public  use  which  may  be  regulated  for  public  interest. 
Southwestern  Produce  Distributers  v.  W.  R.  R.  Co.  458  (461). 

Government  regulation,  in  some  respect,  has  largely  increased  carriers'  revenues. 
Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (618). 
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GOVERNMENT  REGULATION— Continued. 
Government  regulation  involves  proposition  that  construction  and  conduct  of  high- 
ways is  essentially  a  matter  for  Government  and  not  purely  private  initiative. 

Shoemaker  v,  C.  &  P.  Tel.  Co.  614  (619). 
Government  regulation's  effect  upon  railroads,  considered.     In  re  Advances  in 

Rates— Western  Case,  307  (317,  354);  Raikoad  Commission  of  Tex.  v.  A.  T.  &  S. 

F.  Ry.  Co.  463  (479). 
Our  laws  do  not  seek  dominion  over  private  capital  except  to  insure  public  against 

injustice  and  thus  make  such  capital  more  secure.    In  re  Advances  in  Rates — 

Western  Case,  307  (379). 
GRADES. 
Steep  grades  considered  in  determining  reasonableness  of  rate.    Carstens  Packing 

Co.  V.  S.  P.  Co.  165  (166). 
GRADUATED  RATES. 
Merchandise  graduated  rates  on  sample  brick  held  unreasonable  to  extent  that 

they  exceeded  merchandise  pound  rates.    Ohio  Face  Brick  Mfrs.  Asso.  v.  Adams 

Express  Co.  582. 
GROUP  RATE.    See  also  Blanket  Rate,  Zone  Rate. 
All  points  in  group  considered  in  determining  reasonableness  of  group  rate.    Beall 

V.  W.  A.  &  M.  V.  Ry.  Co.  406  (407). 
Group  rates  must  be  reduced  or  grouping  changed.    Anadarko  Cotton  Oil  Co.  v. 

A.  T.  A.  S.  F.  Ry.  Co.  43  (49). 
Passenger  fares,  on  interurban  electric  line,  based  on  group  system  held  unreason- 
able.   Beall  V.  W.  A.  <fe  M.  V.  Ry.  Co.  406  (407). 
HEARING. 
Rates  established  by  carriers  can  not  be  condemned  except  upon  full  hearing. 

Anadarko  Cotton  Oil  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  43  (50). 
Reasonableness  of  individual  rates  not  looked  into  upon  complaint  in  this  case. 

Raibmd  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (468). 
IMPORT  RATE. 
Fifth  class  import  rate  on  glue  stock,  Boston  to  Chicago,  held  imreasonable.   Ban 

Chemical  Works  v.  P.  &  R.  Ry.  Co.  77  (78). 
Fimdamental  dissimilarity  exists  between  domtotic  and  import  rates;  domestic 

rate  not  found  discriminatory  in  relation  to  lower  import  rate.    Furnace  Run 

Saw  Mill  <fe  Lumber  Co.  v.  B.  &  M.  R.  R.  586  (587). 
Import  rates  are  open  to  all  shippers.    In  re  Restricted  Rates,  426  (434). 
IMPROVEMENTS. 
Cost  of  permanent  improvements  or  extensions  ought  not  to  be  treated  as  part  of 

operating  expense.    In  re  Advances  in  Rates — Eastern  Case,  243  (266). 
Surplus  may  be  accumulated  to  supply  nonrevenue  producing  feicilities.    In  re 

Advances  in  Rates— Western  Case,  307  (336). 
INDICTMENT.    See  Criminal  Pbosecution. 
INDIVIDUAL  RATES. 
Individual  rates  not  looked  into  upon  complaint  in  this  case.    Railroad  Commission 

of  Tex.  V.  A.  T.  &  S.  F.  Ry.  Co.  463  (468). 
INDUSTRIAL  RATE. 
Class  rates,  long  in  effect,  forming  basis  of  rate  fabric,  to  which  business  has  adjusted 

itself,  not  disturbed  by  Commission  upon  mere  suggestion  that  better  scheme 

might  have  been  originally  devised.    In  re  Advances  in  Rates — Eastern  Case, 

243  (306). 
Difficult  to  see  how  Commission,  if  it  is  to  maintain  parity  of  rate  between  wheat 

and  flour,  upon  strength  of  which  mills  have  been  erected  at  Buffalo  and  throng- 

out  the  country,  would  enforce  or  even  permit  a  rate  upon  grain  from  Buffalo 

materially  lower  than  rate  upon  flour  manufactured  at  Buffalo  from  that  grain. 

Board  of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (610). 
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INDUSTRIAL  RATE— Continued. 
State  rates  made  for  purpose  of  assisting  local  creameries  in  competition  with  central- 
izers.    Cobb  v,  N.  P.  Ry.  Co.  100  (102).  / 

INDUSTRIAL  ROAD. 
While  logging  road  might  be  a  common  carrier  for  public,  it  was  held  a  plant-fe^dlity 
in  transportation  of  logs  of  complainant.    Kaul  Lumber.  Co.  v.  C.  of  G.  Ry.  Co. 
450  (455). 

INFORMAL  COMPLAINT. 
Informal  complaint  showing  date  and  weight  of  shipment,  with  allegation  of  im- 
reasonableness  of  rate  collected,  is  sufficient.    Riverside  Mills  v.  G.  R.  R.  423 
(424). 
Rule  that  ordinarily  reparation  will  not  be  awarded  upon  informal  proceedings 
unless  complaint  is  filed  or  rate  complained  of  is  reduced  within  six  months  after 
*       traffic  moves  is  confined  to  informal  matters.    Riverside  Mills  t;.  G.  R.  R.  423 
(424). 

INITIAL  CARRIER. 
Reparation  awarded  against  initial  carrier  which  published  joint  through  rate  in 
which  connecting  lines  named  therein  had  not  concurred,  combination  rate  legally 
applicable  being  foimd  unreasonable.    Texico  Transfer  Co.  v,  L.  &  N.  R.  R.  Co. 
17(18).  . 

INTENTION. 
Rate  restricted  to  shipments  destined  beyond  Thebes  was  inapplicable  to  shipment 

billed  to  Thebes  proper,  despite  intention  to  reconsign  beyond  Thebes.    Beek- 

man  Lumber  Co.  v.  I.  C.  R.  R.  Co.  98. 
Released  valuation  omitted  from  bill  of  lading  through  inadvertence;  reparation 

awarded  on  basis  of  released  rate,  insertion  of  such  rate  showing  intention  to  release 

valuation.    Miller  &  Lux  v.  S.  P.  Co.  129. 
Shipment  billed  from  <me  point  to  another  in  same  state  and  delivered  to  shipper's 

agent  was  intrastate,   though   it  was  intended  to  be,  and  subsequently  was, 

shipped  beyond  state.    Big  Canon  Ranch  Co.  v.  G.  H.  &  S.  A.  Ry.  Co.  523. 

INTERCHANGE. 
Electric  line  entitled  to  switch  connection  with  steam  road.    Cincinnati  &  Columbus 

Tracticm  Co.  v.  B.  &  0.  S.  W.  R.  R.  Co.  486. 
Whether  carrier  could  be  compelled  to  establish  reciprocal  switching  arrangement, 
not  decided;  but,  having  entered  into  such  arrangement,  carrier  must  accept 
shipments  for  delivery  to  extent  of  its  capacity.    Crescent  Coal  d  Mining  Co.  v. 
B.  &  0.  R.  R.  Co.  559  (565). 

INTEREST. 
Interest  upon  funded  debt  is  a  fixed  charge  in  nature  of  operating  expense.    In  re 
Advances  in  Rates— Eastern  Case,  243  (251). 

INTERMEDIATE  POINT. 
Blanket  rate  on  lima  beans,  California  to  Omaha  and  points  east  thereof,  not  found 

unlawful.    Commercial  Club  of  Omaha  v.  S.  P.  Co.  631. 
Competitive  rate  on  salt.  New  York  to  Chicago,  need  not  be  scaled  by  percentages 

to  intermediate  points  in  C.  F.  A.  territory.    International  Salt  Co.  v.  G.  d  W. 

R.  R.  Co.  550. 
Lower  rate  to  more  distant  point  on  same  line;  no  imjust  discrimination  because  of 

competition;  fourth  section  feature  not  determined.   Nebraska  Material  Co.  t;.  0. 

B.  &  Q.  R.  R.  Co.  89. 
No  violation  of  act  to  maintain  joint  rail-lake-and-rail  rates  higher  than  rail-and- 

lake  rates  to  farther-distance  point  where  boats  do  not  stop  at  complaining  point. 

City  of  Ashland  v.  N.  f .  C.  &  H.  R.  R.  R.  Co.  3. 
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INTERSTATE  COMMERCE. 
Local  law  under  which  electric  line  has  no  right  to  demand  switch  ctonectimi  with 
steam  roads  can  not  operate  as  impediment  to  interstate  traffic.    Cincinnati  & 
Columbus  Traction  Co.  v.  B.  &  0.  S.  W.  R.  R.  Co.  486  (487). 
State  policy  not  respected  where  it  interferes  with  application  of  reasonable  rates 
for  interstate  service.    Cobb  v.  N.  P.  Ry.  Co.  100  (103). 
INTERURBAN  LINE.    See  Electric  Line. 
INTRASTATE  TRAFFIC.    See  State  Traffic. 
INVESTIGATION  AND  SUSPENSION. 
Carriers  asked  to  withdraw  advanced  rate  schedules  in  eastern  and  western  terri- 
tories; if  not  withdrawn,  order  of  suspension  will  be  entered.    In  re  Advances  in 
Rates— Eastern  Case,  243  (306);  In  re  Advances  in  Rates— Western  Case,  307  (379). 
Cement  rate  advances,  trans-Missoiui  territory;  some  permitted;  others  condemned. 

In  re  Investigation  of  Advances  in  Rates  on  Cement,  588. 
Construction  of  amended  law  concerning  suspension  of  rates.    In  re  Advances  in 

Rates— Western  Case,  307  (310). 
Lumber  rates,  V.  S.  &  P.  Ry.  Co.  Tariff  No.  610-B:  order  entered  vacating  former 
order  of  suspension.    In  re  Proposed  Schedules  of  Rates  on  Lumber,  575. 
INVESTMENT. 
Dividends  of  little  importance  apart  for  imderstanding  of  value  of  investment. 

Raihx)ad  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (483.) 
Investment  as  basis  of  value  in  determining  reasonableness  of  rates.    In  re  Ad- 
vances in  Rates — ^Eastern  Case,  243  (268);  In  re  Advances  in  Rates— Western  Case, 
307  (347). 

Investment  not  represented  by  capitalization.  In  re  Advances  in  Rates — ^Western 
Case,  307  (320). 

JOINT  RATE.    See  Through  Rottte  and  Joint  Ratb. 

JURISDICTION. 

Commission  has  much  less  of  power  than  Canadian  Commission .  In  re  Advances  in 
Rates— Western  Case,  307  (319). 

Commission  alone  has  power  to  determine  reasonableness  of  a  rate.  In  re  Advances 
in  Rates— Western  Case,  307  (313). 

Commission's  jurisdiction,  in  a  general  sense,  extends  only  to  relations  between 
carrier  and  passenger  and  carrier  and  shipper.  Southwestern  Produce  Distrib- 
uters V.  W.  R.  R.  Co.  458  (461). 

Commission  in  establishing  through  routes  and  joint  rates  can  act  only  under 
authority  vested  in  it  at  that  time.  Cincinnati  &  Columbus  Traction  Co.  v.  B. 
&  0.  S.  W.  R.  R.  Co.  486  (490). 

Commission  has  no  authority  to  say  what  amount  these  carriers  shall  earn,  nor  to 
establish  a  schedule  which  will  permit  them  to  earn  that  amount.  In  re  Ad- 
vances in  Rates — Eastern  Case,  243  (247). 

Commission  can  not  place  control  on  railroad  expenditures,  nor  direct  impioTe- 
ments,  nor  enforce  economies,  no  matter  what  revenue  may  be  received.  In  re 
Advances  in  Rates^-Westem  Case,  307  (317). 

Jurisdiction  exists  to  determine  reasonableness  of  rate  and  award  reparation,  thou^ 
rate  charged  was  not  a  tariff  rate.  Goldenberg  v,  Clyde  S.  S.  Co.  527  (528);  Max- 
well V,  W.  F.  &  N.  W.  Ry.  Co.  197  (198). 

Jurisdiction  does  not  exist  over  shipment  moving  from  one  point  to  another  in 
same  state,  though  intended  to  go  beyond  state  and  subsequently  zebilled  beyond 
state.    Big  Canon  Ranch  Co.  v.  G.  H.  &  S.  A.  Ry.  Co.  523. 
KNOCKED  DOWN. 

Tariff  was  ambiguous  in  not  defining  what  was  meant  by  "knocked  down/' 
** knocked  down  fiat/'  and  "completely  knocked  down."  Pacific  Coaat  Biscuit 
Co.  V.  S.  P.  &  S.  Ry.  Co.  546  (548). 
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LABOR. 
Wages,  efficiency,  and  relation  to  cost  of  operation.    In  re  Advances  in  Rates — 
Eastern  Case,  243  (253,276,  278);  In  re  Advances  in  JUtes— Western  Case,  307 
(333,  362). 

LAKE-AND-RAIL  RATE. 

No  violation  of  act  to  maintain  joint  rail-lake-and-rail  rates  higher  than  rail-and- 
lake  rates  to  tother-distance  point,  where  boats  do  not  stop  at  complaining  point. 
City  of  Ashland  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  3. 

Through  rate,  on  ex-lake  grain,  Chicago  to  Boston,  is  a  reasonable  rate  and  mate- 
rially lower  than  all-rail  rate.  Board  of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co. 
504  (507). 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  RY.  CO. 
History  and  operation.    In  re  Advances  in  Rates— Eastern. Case,  243  (303). 

LAND  GRANT. 
Discussion  of  land  grants  to  railroads.    In  re  Advances  in  Rates— Western  Case,  307 
(318). 

LAND  GRANT  RATE.    See  Govbrnhbnt  Rate. 

LEASE. 

Carrier  may  doubtless  wrongfully  give  great  shipper  substantial  advantage  by  buy- 
ing or  renting  his  warehouse  adjoining  his  factory  and  making  it  a  public  receiv- 
ing station,  and  possibly  imder  present  act  Commission  would  be  powerless  to 
redress  the  wrong,  if  public  made  actual  use  of  station,  imless  price  paid  or  rent 
reserved  was  excessive  and  transaction  was  therefore  intended  as  an  imlawful 
rebate.    Federal  Sugar  Refining  Co.  v,  B.  &  O.  R.  R.  Co.  200  (208). 

Lease  by  carrier  of  trackage  rights  over  connecting  line  to  a  quarry  for  hauling  bal- 
last for  use  on 'its  own  line,  not  sanctioned;  would  result  in  discrimination.  In 
re  Restricted  Rates,  426  (428). 

LEGAL  RATE. 

Concurrence  in  guide  book,  but  no  concurrence  in  rate,  though  such  was  intended; 
not  legal  rate  nor  basis  of  reparation,  tariff  rate  charged  not  being  unlawful. 
Noble  V.  G.  T.  W.  Ry.  Co.  70  (71). 

Instructions  were  to  use  most  direct  route  with  through  rate;  no  rate  applicable 
from  origin  to  destination;  though  under  no  obligation  to  secure  permission  for 
short-notice  tariff,  carrier's  duty  is  to  provide  a  rate  via  a  reasonably  direct  route 
as  soon  as  lawful  publication  can  be  made.  Samuels  &  Co.  v.  St.  L.  S.  W.  Ry. 
Co.  646  (648). 

Joint  rate,  filed  with  Commission  but  not  posted,  held  unreasonable  to  extent  that 
it  exceeded  combination  rate.  Alpha  Portland  Cement  Co.  v.  P.  R.  R.  Co.  640 
(642). 

Jurisdiction  exists  to  determine  reasonableness  and  award  reparation  though  rate 
charged  was  not  a  tariff  rate.  Goldenberg  v,  Clyde  S.  S.  Co.  527  (528);  Maxwell 
V.  W.  F.  &  N.  W.  Ry.  Co.  197  (198). 

Law  requires  publication,  observance,  and  maintenance  of  definite  transportation 
charges.    In  re  Restricted  Rates,  426  (429). 

Naming  of  commodity  rate  takes  article  out  of  class  rates;  this  rule  does  not  pre- 
vent alternative  use  of  class  and  commodity  rates.  Wheeler  &  Motter  Mercan- 
tile Co.  V.  C.  B.  &  Q.  R.  R.  Co.  141  (145). 

No  increase  in  revenue  can  be  hoped  for  in  future  from  more  thorough  maintenance 
of  published  rate,  since  that  rate  is  now  maintained.  In  re  Advances  in  Rates — 
Eastern  Case,  243  (285). 

No  joint  rate  lawfully  applicable;  duty  is  to  apply  lowest  combination  of  interme- 
diate rates.    Alpha  Portland  Cement  Co.  v.  P.  R.  R.  Co.  640  (642). 


704  INDEX. 

LEGAL  RATE— Continued. 

No  lawful  authority  for  tariff  provision  establishing  two  rates  for  same  transporta- 
tion service  and  same  liability  in  connection  therewith.  G.  H.  Algert  Co.  v.  D. 
&  R.  G.  R.  R.  Co.  93  (94). 

No  rate  in  effect  to  destination;  rate  charged  found  unreasonable;  reparation 
awarded.    Beekman  Lumber  Co.  v.  I.  C.  R.  R.  Co.  98  (99). 

Proportional  third  class  rate  applicable  only  on  shipments  from  Atlantic  seaboard 
did  not  apply  to  movement  of  cotton  piece  goods  for  which  carrier  maintained  a 
commodity  rate.    Wheeler  &  Motter  Mercantile  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  141. 

Published  rate  must  be  paid  and  collected,  regardless  of  rate  quoted.  Scott  v.  T.  & 
N.  0.  R.  R.  Co.  167  (168). 

Rate  restricted  to  shipments  destined  beyond  Thebes  was  inapplicable  to  shipment 
billed  to  Thebes  proper,  despite  intention  to  reconsign  beyond  Thebes.  Beekman 
Lumber  Co.  v.  I.  C.  R.  R.  Co.  98  (99). 

Reparation  awarded  against  initial  carrier  which  published  joint  through  rate  in 
which  connecting  lines  named  therein  had  not  concurred,  combination  rate 
legally  applicable  being  found  unreasonable.  Texico  Transfer  Co.  v.  L.  &  N. 
R.  R.  Co.  17  (18). 

Specific  rate  being  established  on  wax  paper,  such  rate  must  be  applied  to  all  grades 
and  qualities  to  wax  paper  regardless  of  use  to  which  it  is  put.  Pacific  Coast 
Biscuit  Co.  i;.  O.  R.  R.  AN.  Co.  178(180). 

Tariffs  could  not  be  used  imtil  Conunission's  rules  were  complied  with.  Noble  v, 
G.  T.  W.  Ry.  Co.  70  (71). 

Terms  of  tickets  and  provisions  of  tariffs  and  of  law  determine  obligations  of  the 
parties.    National  Asso.  of  Letter  Carriers  v.  A.  T.  &  S.  F.  Ry.  Co.  6  (9). 
LIGHTERAGE. 

Carrier  must  lighter  sugar  itself  or  allow  each  shipper  to  do  it  in  his  own  way,  and 
if  allowance  is  paid  to  one  shipper  it  should  be  paid  to  another  performing  same 
service.    Federal  Sugar  Refining  Co.  v.  B.  &  O.  R.  R.  Co.  200  (216). 

Lighterage  regarded  as  an  accessorial,  not  a  transportation,  service.  Federal 
Sugar  Refining  Co.  v.  B.  &  O.  R.  R.  Co.  200  (211). 

Little  groimd  for  denying  lighterage  privilege  and  allowance  to  complainant  where 
its  sugar  crosses  lighterage  limits,  while  according  such  privilege  and  allowance 
to  another  shipper  within  lighterage  limits.  Federal  Sugar  Refining  Co.  v. 
B.  &  O.  R.  R.  Co.  200  (213). 

Unjust  discrimination  resulted  from  paying  lighterage  allowance  to  one  shipper 
and  refusing  such  allowance  to  another  shipper  performing  similar  service. 
Federal  Sugar  Refining  Co.  v.  B.  &  O.  R.  R.  Co.  200. 
LIMITATION  OF  ACTION. 

Complaint  filed  within  one  year  after  passage  of  1906  act  not  limited  to  claims  accru- 
ing within  2  years  prior  to  filing  complaint,  all  claims  herein  involved  being 
within  state  statute  of  limitations.    Sondheimer  t;.  I.  C.  R.  R.  Co.  606  (610). 

Informal  complaint,  showing  date  and  weight  of  shipment,  with  allegation  of  un- 
reasonableness of  rate,  is  sufficient.    Riverside  Mills  v,  G.  R.  R.  423  (424). 

Rule  that  ordinarily  reparation  will  not  be  awarded  upon  informal  proceedings 
imless  complaint  is  filed  or  rate  complained  of  is  reduced  within  6  months  after 
traffic  moves,  is  only  an  expression  of  administrative  discretion  and  is  confined 
to  informal  matters.    Riverside  Mills  v.  G.  R.  R.  423  (424). 
LIMITATION  OF  LIABILITY.    See  also  Rblbasbd  Ratb. 

If  carrier  goes  beyond  common-law  duty,  such  as  to  spot  cars  at  a  &M:tory,  it  may 
predicate  its  undertaking  upon  condition  that  it  will  not  be  liable  for  fires  occa- 
sioned  by  sparks  from  its  locomotives.  Imperial  Wheel  Co.  v.  St.  L.  I.  M.  A  8. 
Ry.  Co.  56  (68). 
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LOADING  AND  UNLOADING. 

Cars  might  have  been  loaded  so  as  to  secure  lower  rate;  consignor  loaded  cars; 
carrier  not  liable.  Consolidated  Water  Power  &  Paper  Co.  v.  S.  P.  L.  A.  & 
S.  L.  R.  R.  Co.  169  (170). 

Damages  awarded  for  expenditure  incurred  in  imloading  and  reloading  part  of 
car,  due  to  carrier's  imlawful  act  in  refusing  to  deliver  carload  until  excessive 
rate  was  paid.    Schulz  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  403  (405). 

Shipper,  who  orders  and  uses  car  of  a  certain  size,  must  pay  rate  applicable  thereto, 
though  lower  rate  would  have  been  available  by  loading  in  another  kind  of  car; 
had  shipment  been  delivered  to  carrier  for  loading,  carrier  would  have  been 
imder  duty  of  loading  in  manner  which  would  result  in  application  of  lowest 
rate.  Clinton  Bridge  &  Iron  Works  v.  C.  B.  &  Q.  R.  R.  Co.  416  (417). 
LOCALITIES. 

Alabama  to  Ohio  River,  Tennessee  and  Kentucky.    Yellow-pine  lumber,  450. 

Alexandria,  La.,  to  Brownwood,  Tex.    Com  shucks,  410. 

Allensbiurgh,  Ohio.    Through  routes  and  joint  rates,  487  (492). 

Anaconda,  Mont.,  from  Diamondville,  Wyo.    Coal,  598. 

Anaconda,  Mont.,  from  Elk  Point,  S.  Dak.    Cracked  and  whole  corn,  15. 

Ardmore,  Okla.,  to  Galveston,  Tex.    Cottonseed  oil,  43. 

Arkansas  to  East  St.  Louis,  111.    Cottonseed,  37. 

Arkansas  to  Memphis,  Tenn.    Cottonseed,  33. 

Arkansas  to  and  from  various  points.    Sleeping-car  rates,  25. 

Arlington,  Cal.,  to  Miles  City,  Mont.    Citrus  fruit,  421. 

Ashland,  Wis.,  from  eastern  points.    Class  rates,  3. 

Atlantic  seaboard  to  Missouri  River.    Cotton  piece  goods,  141. 

Augusta,  Gra.    Demurrage,  153. 

Augusta,  Ga.,  to  Clalhoun  Falls,  S.  0.    Brick,  148. 

Augusta,  Ga.,  from  Charleston,  S.  C.    Bananas,  225. 

Augusta,  Ga.,  to  Tonopah,  Nev.    Cotton  waste,  423. 

Bakersfield,  Cal.,  from  El  Paso,  Tex.    Live  stock,  129. 

Baltimore,  Md.    Delivery  to  private  sidetrack,  124. 

Bell  City,  Mo.,  to  Jacksonville,  Fla.    Elm  hoops,  62. 

Beloit,  Wis.,  from  Fort  Wayne,  Ind.    Triplex  cloth,  447. 

Bennington,  Vt.,  to  Portland,  Oreg.    Wax  paper,  178. 

Bethesda  district,  Md.    Telephone  facilities,  614. 

Bismarck,  N.  Dak.,  from  Utah.    Apples  and  deciduous  fruits,  136. 

Boston,  Mass.,     ^m  Charleston,  S.  C.    Vegetables,  190. 

Boston,  Mass.,      Chicago,  111.    Glue  stock,  77. 

Boston,  Mass.,  tc  Toledo,  Ohio.    Spruce  lath  and  lumber,  586. 

Boston,  Ohio.    Through  routes  and  joint  rates,  486  (492). 

Brady,  Tex.,  from  lola,  Kans.    Cement,  91. 

Brigham,  Utah,  to  North  Dakota.    Apples  and  deciduous  fruits,  136. 

Brilliant,  Ala.,  to  Thebes,  111.    Gum  lumber,  98. 

Brownwood,  Tex.,  from  Alexandria,  La.    Com  shucks,  410. 

Buffalo,  N.  Y.,  from  Charleston,  S.  C.    Vegetables,  132. 

Buffalo,  N.  Y.,  to  eastem  points.    Grain,  504. 

Burkbumett,  Tex.,  to  Devol,  Okla.    House  blocking,  197. 

Butte,  Mont.,  en  route  from  Utah  to  North  Dakota.    Apples  and  deciduous  fruitfl. 

136. 
Cairo,  111.,  to  Mississippi  and  other  points.    Lumber,  606. 
Calhoun  Falls,  S.  C,  from  Augusta,  Cra.    Brick,  148. 
California  to  eastem  markets.    Citrus  fruit,  106. 
OOifoniia  to  Milee  City,  Mont.    Citrus  fruit,  421. 
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LOCALITIES— Continued. 
California  to  New  Orleans,  La.,  Texas,  Oklahoma,  Colorado  and  New  Mexico. 

Beans,  639. 
California  to  Omaha,  Nebr.    lima  beans,  631. 
Capitan,  N.  Mex.,  to  El  Paso,  Tex.    Empty  beer  bottles,  237. 
Carbon  Hill,  Ala.,  to  Herbert  switch,  Tex.    Coal,  167. 
Cedar  Rapids,  Iowa,  from  Danville,  111.    Paving  brick,  239. 
Charleston,  S.  C,  to  Augusta,  Ga.    Bananas,  225. 
Charleston,  S.  C,  to  Buffalo,  N.  Y.,  and  Pittsburg,  Pa.    Vegetables,  132. 
Charleston  district,  S.  C,  to  northern  markets.    Vegetables,  190. 
Chicago,  111.    Coal.    Demurrage,  559. 
Chicago, •111.,  from  Boston,  Mass.    Glue  stock,  77. 
Chicago,  111.,  from  Coliunbus,  Ohio.    Sample  brick,  582  (583). 
Chicago,  111.,  from  Farmington,  N.  Mex.    Goat  and  sheep  skins,  93. 
Chicago,  111.,  to  Pueblo,  Colo.    Building  and  roofing  paper,  79. 
Chicago,  111.,  from  Retsof,  N.  Y.    Salt,  530.  • 

Chicago,  111.,  from  St.  Paul,  Minn.    SleepingK^ir  rates,  21. 
Chicago,  111.,  to  Sturgis,  S.  Dak.    Anthracite  coal,  156. 
Chicopee  Falls,  Mass.,  to  Portland,  Or^.    Gas-mantle  &ibric,  643. 
Clatskanie  Junction,  Oreg.,  to  DeBeque,  Colo.    Fir  liunber,  151. 
Cleveland,  Ohio,  to  Memphis,  Tenn.    Hardware,  64  (65). 
Clinton,  Iowa,  to  St.  Marys,  Iowa.    Iron  bridge  material,  416. 
Clinton,  Iowa,  from  Thebes,  111.,  originating  at  Brilliant,  Ala.    Gum  lumber,  9S 
Colorado  from  California.    Beans,  638. 
Columbus,  Ohio,  to  Chicago,  111.    Sample  brick,  582  (583). 
Columbus,  Ohio,  from  Eddy,  Ala.,  Yellow-pine  lumber,  230. 
Comanche,  Tex.,  from  lola,  Kane.    Cement,  91. 
Combined  Locks,  Wis.,  to  Dallas,  Tex.    News-print  paper,  419. 
Combined  Locks,  Wis.,  from  Louisville,  Ky.    Wooden  tank  material,  412  (413). 
Creston,  Ohio,  to  Windsor  Shades,  Va.    Elm  hoops,  72. 
Cresset,  Ark.,  from  Shreveport,  La.    Fertilizer,  554. 
Cullman,  Ala.,  from  St.  Ix)ui8,  Mo.    Bottled  beer,  550. 
Cypress,  111.,  from  Mississippi.    Yellow-pine  lumber,  228. 
Dallas,  Tex.    Cottonseed  oil.    Transit  privilege,  43. 
Dallas,  Tex.,  from  Combined  Locks,  Wis.    News-print  paper,  419. ' 
Davenport,  Iowa,  from  Minot  and  Rome,  Miss.    Cypress  lumber,  19. 
Danville,  lU.,  to  Cedar  Rapids,  Iowa.    Paving  brick,  239. 
DeBeque,  Colo.,  from  Clatskanie  Jimction,  Oreg.    Fir  lumber,  151. 
Del  Ray,  Va.,  from  Washington,  D.  C.    Electric  line  passenger  rate,  406. 
Depue,  111.,  to  Hopatcong,  N.  J.,  and  Emporium,  Pa.    Sulphuric  acid,  83. 
Detroit,  Mich.,  from  Retsof,  N.  Y.    Salt,  539. 
Devol,  Okla.,  from  Burkbumett,  Tex.    House  blocking,  197. 
Devol,  Okla.,  to  Olney,  Tex.    Rough  fence  posts,  197. 
Diamond ville,  Wyo.,  to  Anaconda,  Mont.    Coal,  598. 
District  of  Columbia  from  Charleston  district,  S.  C.    Vegetables,  190. 
District  of  Columbia  to  McLean,  Va.    Electric  line  passenger  rate,  232. 
District  of  Columbia  to  Virginia.    Electric  line  passenger  rate,  406. 
DodgeviUe,  Wis.,  from  Richland  Center,  Wis.    Cheese  boxes,  104. 
Dodsonville,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Dryden,  Tex.,  to  Soldani,  Okla.    Sheep,  523. 
Drummon,  Md.    Telephone  facilities,  614. 

Dubuque,  Iowa,  to  and  from  Dunleith  or  East  Dubuque,  111.    Passenger  rate,  18L 
Dunleith,  111.,  to  and  from  Dubuque,  Iowa.    Passenger  rate,  181. 
Durant,  Okla.,  to  Galveston,  Tex.    Cottonseed  oil,  43. 
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LOCALITIES— Continued. 
East  Dubuque,  111.,  to  and  from  Dubuque,  Iowa.    Paasenger  rate,  181. 
East  St.  Louis,  111.,  from  Oklahoma,  Arktinsas,  MiasisBippi,  Tennessee,  and  Missouri. 

Cottonseed,  37. 
Eastern  markets  from  California.    Citrus  fruit,  106. 
Eastern  points  to  Ashland,  Wis.    Class  rates,  3. 
Eastern  points  from  Buffalo,  N.  Y.    Grain,  504. 
Eddy,  Ala.,  to  Columbus,  Ohio,  milled  in  transit  at  Meridian,  Miss.    Yellow-pine 

lumber,  230. 
El  Paso,  Tex.,  to  Bakersfield,  Cal.    Live  stock,  129. 
El  Paso,  Tex.,  from  Capitan,  N.  Mex.    Empty  beer  bottles,  237. 
El  Paso,  Tex.,  from  EvansviUe,  Ind.    Mixed  furniture,  17. 
El  Paso,  Tex.,  to  and  from  Phoenix,  Ariz.    Horses,  571. 
Elizabeth  City,  N.  C,  from  Martins  Creek,  Pa.    Cement,  640. 
Elk  Point,  S.  Dak.,  to  Anaconda,  Mont.    Cracked  and  whole  com,  15. 
Elkhom,  W.  Ya.,  from  Louisville,  Ey.    Wooden  tank  material,  412  (414). 
Emporium,  Pa.,  from  Depue,  111.    Sulphuric  acid,  83. 
England,  Ark.,  to  Houston,  Tex.    Cotton  linters,  646. 
Enosburg  Falls,  Yt.,  from  New  Yillage,  N.J.    Portland  cement,  95. 
Bphrata,  Pa.,  to  Richmond,  Ya.    Tobacco,  81. 
Brath,  La.,  to  Miles,  Tex.    Com,  snapped  or  in  the  shuck,  163. 
fivansville,  Ind.,  to  El  Paso,  Tex.    Mixed  furniture,  17. 
Evansville,  Ind.,  to  HuntsviUe,  Ala.    Plows,  161. 
Fairview,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Fargo,  N.  Dak.,  from  St.  Paul,  Minn.    Sleeping-car  rates,  21. 
Fargo,  N.  Dak.,  from  Utah.    Apples  and  deciduous  fruits,  136. 
Farmington,  N.  Mex.,  to  Chicago,  111.    Goat  and  sheep  skins,  93. 
Fayetteville,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Findlay,  Ohio,  from  Flat  Rock,  111.    Petroleum,  649. 
Flat  Rock,  111.,  to  Findlay,  Ohio.    Petroleum,  649. 
F<»t  Wayne,  Ind.,  to  Beloit,  Wis.    Triplex  Cloth,  447. 
•    Fort  Worth,  Tex.    Cottonseed  oil.    Transit  privilege,  43. 

Four  Mile  Run,  Ya.,  from  Washington,  D.  C.    Electric  line  railroad  passenger  rate 

406. 
Fourteen  Mile  Switch,  Tenn.,  to  Miamisburg,  Ohio.    Hickory  rim  strips,  603. 
Galveston,  Tex.,  from  Oklahoma.    Cottonseed  oil,  43. 
Gas-belt  territory  to  various  points.    Cement,  588. 
Georgia  to  northern  destinations.    Peaches,  623. 

Gleason,  Ark.,  to  Missouri,  Kansas,  Nebraska,  Iowa,  and  Illinois.    Lumber,  612. 
Gowanda,  N.  Y.,  from  Philadelphia,  Pa.    Glue  stock,  77. 
Grand  Forks,  N.  Dak.,  from  St.  Paul,  Minn.    Sleeping-car  rates,  21. 
Grand  Forks,  N.  Dak.,  from  Utah.    Apples  and  deciduous  fruits,  136. 
Grand  Rapids,  Wis.,  from  Los  Angeles,  Cal.    News  printing  paper,  169. 
Green  Bay,  Wis.,  from  Paw  Paw,  Mich.    Grapes,  543. 
Greenville,  Tex.    Cottonseed  oil.    Transit  privilege,  43. 

Gwynn's  Run,  Baltimore,  Md.    Live  stock.    Delivery  to  private  side  track,  124. 
Hamburg,  Ark.,  from  Shreveport,  La.    Fertilizer,  554. 
Hartley,  Iowa,  from  Rainier,  Oreg.    Fir  lumber,  10. 
Hartman,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Harvey,  Ya.,  to  Muskegon,  Mich.    Ties,  86. 
Hasse,  Tex.,  from  lola,  Kans.    Cement,  91. 
Herbert  switch,  Tex.,  from  Carbon  Hill,  Ala.    Coal,  167. 
Hillsboro,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Hoagland,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
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Hopatcong,  N.  J.,  from  Depue,  111.    Sulphuric  acid,  83. 
Hot  Springs,  Utah,  to  North  Dakota.    Apples  and  deciduous  fruits,  136. 
Houston,  Tex.,  from  England,  Ark.    Cotton  linters,  646. 
Huntsville,  Ala.,  from  Evansville,  Ind.    Plows,  161. 
Illinois  to  and  from,  various  points.    Sleeping-car  rates,  25. 
Illinois  Freight  Committee  territory.    Commodity  rates,  307. 
Indiana  to  and  from  various  points.    Sleeping-car  rates,  25. 
lola,  Kans.,  to  Texas  points.    Cement,  91. 
Jackson,  Mich.,  from  Monette,  Ark.    Staves,  520. 
Jacksonville,  Fla.,  from  Bell  City,  Mo.    Elm  hoops,  62. 
Jamestown,  N.  Dak.,  from  Utah.    Apples  and  deciduous  fruits,  136. 
Jimction  City,  Ark.,  from  Memphis,  Tenn.    Cotton  &ibrics,  235. 
Kansas  to  and  from  various  points.    Sleeping-car  rates,  25. 
Kansas  City,  Mo.,  from  Vai^hn,  N.  Mex.    Sheep,  171. 
Kentucky  from  Alabama.    Yellow-pine  lumber,  450. 
Kentucky  to  and  from  various  points.    Sleeping-car  rates,  25. 
Klamath  Falls,  Or^.,  to  Tacoma,  Wash.    Live  stock,  165. 
Liberal,  Kans.,  from  Youngstown,  Ohio.    Wrought-iron  pipe,  139. 
Logan,  Utah,  to  North  Dakota.    Apples  and  deciduous  fruits,  136. 
Los  Angeles,  Cal.,  to  Grand  Rapids,  Wis.    News  printing  paper,  169. 
Los  Angeles,  Cal.,  to  and  from  Phoenix,  Ariz.    Horses,  571. 
Los  Angeles,  Cal.,  from  West  Virginia.    Blacksmith  coal,  66. 
Louisiana  to  Memphis,  Tenn.    Cottonseed,  33. 
Louisville,  Ky.,'  to  Texas  and  Wisconsin.    Tank  material,  412. 
McLean,  Va.,  from  Washington,  D.  C.    Electric  line  passenger  rate,  232. 
Madeira,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Madill,  Okla.,  to  Galveston,  Tex.    Cottonseed  oil,  43. 
Madisonville,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Malvern,  Ark.,  to  Milwaukee,  Wis.    Chairs,  496. 
Marathon,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Marion,  Md.    Strawberries.    Refrigeration,  600. 
Marshall,  Tex.,  from  Shreveport,  La.    Sash  weights,  159. 
Martins  Creek,  Pa.,  to  Elizabeth  City,  N.  C.    Cement,  640. 
Maryland  from  Charleston  district,  S.  C.    Vegetables,  190. 
Massachusetts  from  Charleston  district,  S.  C.    Vegetables,  190. 
Memphis,  Tenn.,  to  Jimction  City,  Ark.    Cotton  fabrics,  235. 
Memphis,  Tenn.,  from  Michigan,  Ohio,  and  Wisconsin.    Warehouse  scales,  eauflage 

casing,  and  hardware,  6i. 
Memphis,  Tenn.,  from  Missouri,  Arkansas,  and  Louisiana.    Cottonseed,  33. 
Meridian,  Miss.,  milled  in  transit  at,  en  route  Eddy,  Ala.,  to  Columbus,  Ob^'^. 

Yellow-pine  lumber,  230. 
Miamisbiug,  Ohio,  from  Fourteen  Mile  Switch,  Tenn.    Hickory  rim  stripe,  603. 
Miles,  Tex.,  from  Erath,  La.    Com,  snapped  or  in  the  shuck,  163. 
Miles  City,  Mont.,  from  California.    Citrus  fruits,  421. 
Milford,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Milwaukee,  Wis.,  from  Malvern,  Ark.    Chairs,  496. 
Milwaukee,  Wis.,  to  Memphis,  Tenn.    Sausage  casing,  64. 
Milwaukee,  Wis.,  to  Spokane,  Wash.    Wood-pulp  cartons,  403. 
Minot,  Miss.,  to  Davenport,  Iowa.    Cypress  lumber,  19. 
Mississippi  from  Cairo,  111.    Lumber,  606. 
Mississippi  to  Cypress,  111.    Yellow-pine  lumber,  228. 
Mississippi  to  East  St.  Louis,  111.    Cottonseed,  37. 
Missouri  to  East  St.  Louis,  111.    Cottonseed,  37. 
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Miseouri  to  Memphis,  Tenn.    Cottonseed,  33. 

Miseouri  to  and  from  various  points.    Sleeping-car  rates,  25. 

Missouri  River  from  Atlantic  seaboard.    Cotton  piece  goods,  141  (142). 

Monette,  Ark.,  to  Jackson,  Mich.    Staves,  520. 

Monterey,  Ohio.    Through  routes  and  joint  rates,  486  (492). 

Montgomery  Coimty,  Md.    Telephone  facilities,  614. 

Mound  Valley,  Kans.,  to  Tecumseh,  Nebr.    Brick,  89. 

Mount  Clemens,  Mich.,  to  Ripplemead,  Va.    Elm  hoops,  70. 

Moimt  Ida,  Va.,  from  Washington,  D.  C.    Electric  line  passenger  rate,  406. 

Muskegon,  Mich.,  from  Harvey,  Va.    Ties,  86. 

New  Berlin,  N.  Y.,  to  New  Britain,  Conn.,  originating  at  West  Edmeston,  N.  Y. 

Lumber,  75. 
New  Jersey.    Lighterage  of  sugar,  200. 
New  Jersey  from  Charleston  district,  S.  C.    Vegetables,  190. 
New  Mexico  from  California.    Beans,  638. 
New  Orleans,  La.,  from  California.    Beans,  638. 

New  Village,  N.  J.,  to  Williamstown  and  Enosburg  Falls,  Vt.    Portland  cement,  95. 
New  York  from  Charleston  district,  S.  C.    Vegetables,  190. 
New  York,  N.  Y.    Lighterage,  200. 
New  York,  N.  Y.,  from  Newport,  Mich.    Elm  hoops,  60. 
New  York,  N.  Y.,  to  and  from  North  Asbury  Park,  N.  J.    Lost  ticket,  557. 
Newport,  Mich.,  to  New  York  City.    Elm  hoops,  60. 
Nogales,  Ariz.,  from  St.  Louis,  Mo.    Laundry  soap,  12. 
Norfolk,  Va.    Strawberries.    Refrigeration,  600. 
Norfolk,  Va.,  en  route  from  Moimt  Clemens,  Mich.,  to  Ripplemead,  Va.    Elm 

hoops,  70. 
North  Asbury  Park,  N.  J.,  to  and  from  New  York,  N.  Y.    Lost  ticket,  557. 
North  Dakota  from  Utah,  via  Silver  Bow,  Mont.    Apples  and  deciduous  fruits,  136. 
NorthviUe,  Mich.,  to  Memphis,  Tenn.    Warehouse  scales,  64. 
Norwood,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Official  classification  territory.    Class  and  commodity  rates,  243. 
Official  classification  territory.    Nucoline  and  Nucoa  butter.    Classification,  174 
Ohio  to  various  destinations.    Sample  brick,  582. 
Ohio  to  and  from  various  points.    Sleeping  car  rates,  25. 
Ohio  River  from  Alabama.    Yellow-pine  liunber,  450. 
Ohio  River,  from  Ottiunwa,  Iowa,  destined  to  southeast.    Tankage,  400. 
Oklahoma  from  California.    Beans,  639. 
Oklahoma  to  East  St.  Louis,  111.    Cottonseed,  37. 
Oklahoma  to  Oalveston,  Tex.    Cottonseed  oil,  43. 
Oklahoma  to  and  from  various  points.    Sleeping-car  rates,  25. 
Olney,  Tex.,  from  Devol,  Okla.    Rough  fence  posts,  197. 
Omaha,  Nebr.,  from  California.    Lima  beans,  631. 
Only,  Va.    Strawberries.    Refrigeration,  600. 

Ottumwa,  Iowa,  to  Ohio  River,  destined  to  southeast.    Tankage,  400. 
Pachappa,  Cal.,  to  Miles  City,  Mont.    Citrus  fruit,  421. 
Pampa,  Tex.,  feeding  in  transit  at,  en  route  from  Vaughn,  N.  Mex.,  to  Kansas  City, 

Mo.    Sheep,  171. 
Paw  Paw,  Mich.,  to  Green  Bay,  Wis.    Grapes,  543. 
Pennsylvania  from  Charleston  district,  S.  C.    Vegetables,  190. 
Pennsylvania  to  various  destinations.    Sample  brick,  582. 
Peoria,  111.,  to  Portland,  Greg.,  and  Seattle,  Wash.    Peanut  roasters,  546. 
Perintown,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Philadelphia,  Pa.    Rice.    Storage  chaigee,  527. 


710  INDEX. 

LOCALITIES— Continued. 
Philadelphia,  Pft.,  from  Charleston,  S.  C.    Vegetables,  190. 
Philadelphia,  Pft.,  to  Gowanda,  N.  Y.    Glue  stock,  77. 
Phoenix,  Ariz.,  to  and  from  California  and  Texas.    Horses,  571. 
Pine  Bluff,  Ark.    Switch  track  connection,  56. 
Pittsburg,  Pa.,  from  Charleston,  S.  C.    Vegetables,  132. 
Pil^sville,  Md.    Strawberries.    Refrigeration,  600. 
Porterville,  Cal.,  to  Miles  City,  Mont.    Citrus  fruit,  421. 
Portland,  Oreg.,  from  Bennington,  Vt.    Wax  paper,  178. 

Portland,  Oreg.,  from  Chicopee  Falls  and  Springfield',  Mass.    Gas-mantle  fobric,  643. 
Portland,  Oreg.,  from  Klamath  Falls,  Oreg.,  en  route  to  Tacoma,  Wash.    Live  stock, 

165. 
Portland,  Oreg.,  from  Peoria,  111.    Peanut  roasters,  546. 
Potsdam,  N.  Y.,  from  Louisville,  Ky.    Wooden  tank  material,  412  (414). 
Prenda,  Cal.,  to  Miles  City,  Mont.    Citrus  fruit,  421. 
Pueblo,  Colo.,  from  Chicago,  111.    Building  and  roofing  paper,  79. 
Quinns  Crossing,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Rainier,  Oreg.,  to  Hartley,  Iowa.    Fir  lumber,  10. 
Redlands,  Cal.,  to  Miles  City,  Mont.    Citrus  fruit,  421. 
Retsof,  N.  Y.,  to  Chicago,  111.    Salt,  530. 
Retsof,  N.  Y.,  to  Detroit,  Mich.    Salt,  539. 
Richland  Center,  Wis.,  to  Dodgeville,  Wis.    Cheese  boxes,  104. 
Richmond,  Va.,  from  Ephrata,  Pa.    Tobacco,  81. 
Ripplemead,  Va.,  from  Mount  Clemens,  Mich.    Elm  hoops,  70. 
Rockford,  111.,  to  San  Francisco,  Cal.    Mirrors  and  furniture,  68. 
Rolf,  Okla.,  to  Texas.    Cottonseed  oil,  43. 
Rome,  Miss.,  to  Davenport,  Iowa.    Cypress  lumber,  19. 
St.  Asaph,  Va.,  from  Washington,  D.  C.    Electric  line  passenger  rate,  406. 
St.  Elmo,  Va.,  from  Washington,  D.  C.    Electric  line  passenger  rate,  406. 
St.  Louis,  Mo.    Warehouse  facilities,  458. 
St.  Louis,  Mo.,  to  Cullman,  Ala.    Bottled  beer,  550. 
St.  Louis,  Mo.,  to  Nogales,  Ariz.    Laundry  soap,  12. 
St.  Louis,  Mo.,  to  Texas  common  points.    Class  and  commodity  rates,  463. 
St.  Louis,  Mo.,  from  W(»rcester,  Mass.    Paper  hangings,  1. 
St.  Martins,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
St.  Marys,  Iowa,  from  Clinton,  Iowa.    Iron  bridge  material,  416. 
St.  Paid,  Minn. — urates  between  interstate  points  within  a  distance  of  510  miles 

from.    Cream  in  cans,  100. 
St.  Paul,  Minn.,  to  Illinois,  Wisconsin,  Washington,  and  North  Dakota.    Sleeping^ 

car  rates,  21. 
St.  Paul,  Minn.,  from  Western  Passenger  Association  territory.    Excursion  r»te,  6. 
Sacramento,  Cal.,  to  Trinidad,  Colo.    Beans,  639. 

San  Francisco,  Cal.,  to  and  from  Phoenix,  Axiz.    H<HBee,  571.  * 

San  Francisco,  Cal.,  from  Rockford,  111.    Furniture  and  minKns,  68. 
Sanderson,  Tex.,  to  Soldani,  Okla.    Sheep,  523. 
Seattle,  Wash.,  from  Peoria,  111.    Peanut  roasters,  546 
Seattle,  Wash.,  from  St.  Paul,  Minn.    Sleeping-car  rates,  21. 
Shawano,  Wis.,  from  Louisville,  Ky.    Wooden  tank  material,  412  (413). 
Sherman,  Tex.    Cottonseed  oil.    Transit  privilege,  43. 
Shreveport,  La.,  to  Hamburg  and  Crossett,  Ark.    Fertilizer,  554. 
Shreveport,  La.,  to  Manriiall,  Tex.    Sash  weights,  159. 
Silver  Bow,  Mont.,  en  route  from  Utah  to  North  Dakota.    Apples  and  deciduous 

fruits,  136. 
Soldani,  Okla.,  from  Dryden  and  Sanderson,  Tex.    Sheep,  523. 
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Spokane,  Wash.,  from  Milwaukee,  Wis.    Wood-pulp  cartons,  403. 
Springfield,  Mass.,  to  Portland,  Or^.    Gas-mantle  fabric,  643. 
Stephensville,  Tex.,  from  lola,  Kans.    Cement,  91. 
Stonelick,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Stringtown,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Sturgis,  S.  Dak.,  from  Chicago,  111.    Anthracite  coal,  156. 
Superior,  Wis.,  from  St.  Paul,  Minn.    Sleeping-car  rates,  21. 
Tkcoma,  Wash.,  from  KlamaUi  Falls,  Or^.    Live  stock,  165. 
Tecumseh,  Nebr.,  from  Mound  Valley,  Kans.    Brick,  89. 
Tennessee  from  Alabama.    YeUow-pine  lumber,  450. 
Tennessee  to  East  St.  Louis,  111.    Cottonseed,  37. 
Tennessee  to  and  from  various  points.    Sleeping^aur  rates,  26. 
Texas  from  California.    Beans,  638. 
Texas  to  and  from  various  points.    Sleeping-car  rates,  25. 
Texas  common  points  from  St.  Louis,  Mo.    Class  and  commodity  rates,  463. 
Thebes,  111.,  from  Brilliant,  Ala.,  forwarded  to  Clinton,  Iowa.    Gum  lumber,  98. 
Tishomingo,  Okla.,  to  Galveston,  Tex.    Cottonseed  oil,  43. 
Toledo,  Ohio,  from  Boston,  Mass.    Spruce  lath  and  lumber,  586. 
Tonopah,  Nov.,  from  Augusta,  Ga.    Cotton  waste,  423. 
Trans-Missouri  territory.    Cement,  588. 
Trans-Missouri  territory.    Commodity  rates,  307. 
Trinidad,  Colo.,  from  Sacramento,  Cal.    Beans,  638. 

Utah  to  North  Dakota,  via  Silver  Bow,  Mont.    Apples  and  deciduous  fruits,  136. 
Valley  City,  N.  Dak.,  from  Utah.    Apples  and  deciduous  fruits,  136. 
Vaughn,  N.  Mex.,  to  Kansas  City,  Mo.    Sheep,  171. 
Vera  Cruz,  Ohio.    Through  routes  and  joint  rates,  486  (492). 
Viiginia  from  Charleston  district,  S.  C.    Vegetables,  190. 
Virginia  from  Washington,  D.  C.    Electric  line  passenger  rates,  232. 
Wahpeton,  N.  Dak.,  from  Utah  points.    Apples  and  deciduous  fruits,  136. 
Washington,  D.  C,  to  McLean,  Va.    Electric  line  passenger  rate,  232. 
Washington,  D.  C,  to  Viiginia.    Electric  line  passenger  rate,  406. 
West  Edmeston,  N.  Y.,  to  New  Britain,  Conn.    Lumber,  75. 
West  Port  Arthur,  Tex.,  from  Louisville,  Ky.    Steel  tower  material  412  (413). 
West  Virginia  to  Los  Angeles,  Cal.    Blacksmith  coal,  66. 
Western  Passenger  Association  territory  to  St.  Paul,  Minn.    Excursion  rate,  6. 
Western  Trunk  Line  territory.    Commodity  rates,  307. 
Willard,  Utah,  to  North  Dakota  points.    Apples  and  deciduous  fruits,  136. 
Williamstown,  Vt.,  from  New  Village,  N.  J.    Portland  cement,  95. 
Windsor  Shades,  Va.,  from  Creston,  Ohio.    Elm  hoops,  72. 
Worcester,  Mass.,  to  St.  Louis,  Mo.    Paper  hangings,  1. 
Youngstown,  Ohio,  to  Liberal,  Kans.    Wrought-iron  pipe,  189. 
LOGGING  ROAD. 
Logging  road  held  a  plant  facility  for  purposes  of  present  case,  though  it  mi^t  be  a 

common  carrier  for  public  at  large.    Kaul  Lumber  Co.  t;.  C.  of  G.  By.  Co.  460 

(455). 
LONG  AND  SHORT  HAUL. 
Application  for  relief  from  fourth  section  to  be  considered  later.    Big  Canon  Ranch 

Co.  V.  G.  H.  &  S.  A.  Ry.  Co.  523  (526);  Scheuing  v.  L.  &  N.  R.  R.  Co.  550  (551). 
Circimistances  in  present  case  justify  exception  to  long-and-short  haul  principle. 

International  Salt  Co.  v.  G.  &  W.  R.  R.  Co.  530  (537). 
Fourth  section  feature  not  considered,  competition  justifying  lower  rate  to  forther- 

distance  point.    Nebraska  Material  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  89. 
Rate  adjustment  apparently  in  conflict  with  fourth  section.    Scott  t;.  T.  A  N.  0. 

R.  R.  Co.  167  (168). 
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LOST  TICKET. 
Discriminatory  to  condition  refund  upon  return  of  lost  ticket.    Moore  v.  N.  Y.  A 
L.  B.  R.  R.  Co.    657  (558). 

LOW    RATE. 

Grain  rate,  Buffalo  to  New  York,  is  a  low  rate.  Board  of  Trade  of  Chicago  v.  A. 
C.  R.  R.  Co.    504  (518). 

Quality  of  commodity  and  revenue  per  ton  per  mile  considered,  com  shucks  rate, 
Alexandria,  La.,  to  Brown  wood,  Tex.,  appears  to  be  lower  than  Commission 
would  feel  justified  in  requiring.  Browne  Grain  Co.  v.  F.  W.  &  R.  G.  Ry.  Co. 
410  (411). 

Rates  are  usually  lowest  in  those  sections  where  traffic  is  most  dense.  In  re  Ad- 
vances in  Rates — Eastern  Case,  243  (275). 

MAINTENANCE  OF  RATE. 
Lower  rate  voluntarily  established;  no  future  rate  ordered.    Barrett  M%.  Co.  v,  G. 

M.  &  St.  P.  Ry.  Co.    79  (80). 
Reparation  awarded  but  reduced  rate  not  required  to  be  maintained.    Hartman 

Furniture  &  Carpet  Co.  v,  C.  R.  I.  &  P.  Ry.  Co.  496  (497). 

MANAGEMENT. 

Before  any  general  advance  can  be  permitted,  it  must  appear  that  carriers  have 
exercised  proper  economy  in  conduct  of  their  business.  In  re  Advances  in 
Rates— Eastern  Case,  243  (305). 

Commission  is  not  manager  of  railroads.  In  re  Advances  in  Rates — ^Western  Case, 
307  (317). 

Cost  figures  indicate  that  under  skillful  management  additional  tonnage  may  be 
handled  under  higher  wages  without  increasing  cost  of  service.  In  re  Advances 
in  Rates— Western  Case,  307  (378). 

Increase  in  railroad  efficiency.  Railroad  Commission  of  Tex.  v,  A.  T.  &  S.  F.  Ry. 
Co.  463  (481). 

It  is  not  apparent  that  public  should  stand  responsible  for  mistakes  made  in  man- 
agement of  railroads.  In  re  Advances  in  Rates — Eastern  Case,  243  (267);  Arling- 
ton Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (122). 

Railroads  must  be  maintained  in  state  of  high  efficiency .  In  re  Advances  in  Rates — 
Eastern  Case,  243  (262). 

Railroad  management  should  be  most  progressive.  In  re  Advances  in  Rates — 
Western  Case,  307  (317). 

Rates  can  not  be  advanced  because  of  wasteful,  corrupt,  or  indifferent  manage- 
ment.   In  re  Advances  in  Rates — Western  Case,  307  (333). 

Something  should  be  expected  from  introduction  of  additional  economies.  In  re 
Advances  in  Rates— Eastern  Case,  243  (285). 

MARKET  VALUE. 

Market  value  of  commodity  considered  in  detarmining  classification.  Nucoa 
Butter  Co.  v.  E.  R.  R.  Co.  174  (175). 

Market  value  of  railroad  property  discussed.  Railroad  Commission  of  Tex.  v. 
A.  T.  &  S.  F.  Ry.  Co.  463  (474). 

Market  value  of  stock  should  be  considered  'but  such  rates  can  not  be  allowed  as 
will  guarantee  prices  at  which  stock  was  bought.  In  re  Advances  in  Rates- 
Eastern  Case,  243  (260). 

MARKETS.    See  also  Advantage. 
All  markets  can  not  be  opened  to  every  producing  point.    In  re  Advances  in  Rates- 
Western  Case,  307  (354). 
Each  market  has  right  to  insist  upon  rate  adjustment  that  is  fair.    Board  of  Trade 
of  Chicago  v.  A.  C.  R.  R.  Co.  504  (507). 
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MARKING  PACKAGES. 

All  questions  as  to  marking  packages  oug^t  to  be  settled  before  carrier  accepts 
goods,  reasonable  rules  as  to  marking  and  packing  being  proper.  G.  H.  Algert 
Co.  V.  D.  &  R.  G.  R.  R.  Co.  93  (94). 

Rule  condemned  which  provided  for  higher  rate  on  packages  not  properly  marked; 
reparation  awarded.    C.  H.  Algert  Co.  v.  D.  A  R.  G.  R.  R.  Co.  93  (94). 

Rule  neither  unreasonable  nor  discriminatory  which  required  low-priced  cotton- 
^tory  products  to  be  plainly  marked  on  outside  of  package  and  stated  in  bill 
of  lading  in  order  to  secure  lower  rate  dependent  upon  value;  reparation 
denied.    Muse  Bros.  Co.  v.  C.  R.  I.  &  P.  Ry.  Co.    235  (236). 
MAXIMUM  RATE. 

Congress  has  not  fixed  a  body  of  maximum  rates.    In  re  Advances  in  Rates — 
Western  Case,  307  (314). 
MEASURE  OF  RATE.    See  also  Reasonable  Ratb. 

Elements  to  be  considered  in  determining  reasonable.  In  re  Advances  in  Rates — 
Eastern  Case,  243  (256). 

It  may  not  answer  public  needs  to  always  measure  rates  by  any  fixed  standard, 
but  deviations  from  standard  should  be  made  primarily  with  regard  to  public 
advantage,  rather  than  to  volume  of  freight  which  carrier  may  secure.  In  re 
Advances  in  Rates— Western  Case,  307  (^). 

There  can  be  no  rule  whereby  definite  absolute  TOn-yimnfn  limit  of  reasonableness 
can  be  fixed  with  certainty  of  a  demonstration.  Anadarko  Cotton  Oil  Co.  v. 
A.  T.  A  S.  F.  Ry.  Co.  43  (49). 

Under  regulation  a  reasonable  rate  is  one  which  shipper  should  pay  in  justice  to 
carrier  which  renders  service.  In  re  Advances  in  Rates — ^Westem  Case,  307 
(356). 

With  exception  of  long-and-short-haul  provisions,  law  does  not  prescribe  measure 
of  reasonableness;  facts,  circumstances  and  conditions  therefore  to  be  consid- 
ered.   East  St.  Louis  Cotton  Oil  Co.  v.  St.  L.  &  S.  F.  R.  R.  Co.  37  (42). 
MEETING  RATE. 

Carrier  with  long  haul  not  obliged  to  meet  rate  of  short-line  competitor.  Georgia- 
Carolina  Brick  Co.  v.  S.  Ry.  Co.  148  (149). 

Commission  hardly  prepared  to  find  that  discrimination  necessarily  results  from 
fact  that  all-rail  carriers  insist  upon  meeting  lake-and-rail  rate.    Board  of  Trade 
of  Chicago  v.  A.  C.  R.  R.  Co.  504  (509). 
MEXICAN  RATE.    See  Foreign  Rate. 
MICHIGAN  CENTRAL  R.  R.  CO. 

History  and  operation.    In  re  Advances  in  Rates — Eastern  Case,  243  (303). 
MIDNIGHT  TARIFF. 

Short-term  commodity  rates  suggestive  of  midnight  tariff.    Du  Pont  de  Nemoun 
Powder  Co.  v.  D.  &  N.  R.  R.  Co.  83  (85). 
MILLING  IN  TRANSIT.    See  TRANsrr  Privilege. 
MINIMUM.    See  also  Weight. 

Reduction  in  minimum  without  increase  in  rate  per  100  pounds  would  reduce  car- 
load earnings  and  be  equivalent  to  reduction  in  rate;  reduced  minimum  carload 
weight  denied.    Georgia  Fruit  Exchange  v.  S.  Ry.  Co.  623  (630). 

Where  apples  are  given  a  lower  rate  than  other  deciduous  fruits  they  are  subject  to 
higher  minimum  weights.    Stacy  &  Sons  v.  0.  8.  L.  R.  R.  Co.  136  (137). 
MISQUOTATION. 

Initial  carrier  liable  in  reparation  where  it  published  joint  throiigh  rate  in  which 
connecting  lines  had  not  concurred,  combination  rate  legally  applicable  being 
found  unreasonable.    Texico  Transfer  Co.  v.  L.  &  N.  R.  R.  Co.  17  (18). 

Published  rate  must  be  paid  and  collected  regardless  of  rate  quoted;  reparation 
denied.    Scott  v,  T.  &  N.  O.  R.  R.  Co.  167  (168). 
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MISROUTING. 

After  uniouted  shipment  had  moved,  agent's  signing  bill  of  lading  containing  rout- 
ing could  not  render  carrier  liable  for  misrouting.  Bookwalter  Wheel  Co.  v.  T. 
C.  R.  R.  Co.  603  (605). 

Oanier  relieved  of  duty  of  ascertaining  whether  shipment  could  be  forwarded  via 
cheaper  route  where  instructions  are  given.  West  Oregon  Lumber  Co.  v,  A.  A 
C.  R.  R.  R.  Co.  151  (152). 

Carrier  ctm  not  disregard  routing  instructions  without  incurring  liability  for  result- 
ing damages.    Noble  v.  J.  L.  C.  &  £.  R.  R.  Co.  520  (522). 

Connecting  line,  failing  to  observe  reconsignment  order,  liable  in  reparation  formis- 
routing.    Noble  v.  J.  L.  C.  &  E.  R.  R.  Co.  520. 

Immaterial  that  longer  route  was  selected  as  same  rate  applicable  via  both  routes. 
Browne  Grain  Co.  v.  F.  W.  &  R.  G.  Ry.  Co.  410. 

Initial,  not  intermediate,  carrier  liable  in  damages  for  misrouting.  Flatten  P»>- 
duce  Co.  V.  K.  L.  8.  &  C.  Ry.  Co.  543. 

Instructions  followed;  no  misrouting.  Empire  Wall  Paper  Co.  v,  B.  &  M.  R.  R.  1; 
Independent  Supply  Co.  v.  C.  &  P.  R.  R.  Co.  66;  Parfrey  v.  C.  M.  &  St.  P.  Ry. 
Co.  104  (105);  West  Oregon  Lumber  Co.  v.  A.  &  C.  R.  R.  R.  Co.  151  (152). 

Instructions  were  to  use  most  direct  route  with  through  rate;  no  rate  applicable  from 
origin  to  destination;  shipment  forwarded  via  circuitous  route;  rate  via  route  used 
not  unreasonable,  but  reparation  awarded  on  basi&  of  subsequently  established 
rate  via  more  direct  route.    Samuels  &  Co.  v.  St.  L.  8.  W.  Ry.  Co.  646  (648). 

Jurisdiction  exists  to  award  rate  damages  resulting  from  misrouting.  Noble  v, 
J.  L.  C.  &  E.  R.  R.  Co.  520  (522). 

No  misrouting  to  forward  unrouted  shipment  via  one  route,  though  terminal  deliv- 
ery more  satis^tory  to  consignee  could  have  been  secured  without  additional 
charge  via  another  available  route.    Bookwalter  Wheel  Co.  v.  T.  C.  R.  R.  Co.  603. 

No  misrouting  to  forward  unrouted  shipment  via  one  route,  though  reconsignment 
privilege  was  permitted  over  another  available  route.  Crescent  Lumber  Co.  v, 
I.  C.  R.  R.  Co.  228. 

Refund  authorized  for  overcharge  caused  by  misrouting.  Beekman  Lumber  Co. 
V.  I.  C.  R.  R.  Co.  98. 

Reparation  awarded  for  idling  to  route  via  lower  combination.  C.  H.  Algert  Co. 
V,  D.  &  R.  G.  R.  R.  Co.  93  (94). 

Shipment  should  have  moved  across  lake  via  car  ferry.    Platten  Produce  Co.  v. 
K.  L.  S.  &  C.  Ry.  Co.  543. 
MISSOURI,  KA.NSAS  &  TEXAS  SYSTEM. 

Capitalization.    Raikoad  Commission  of  Tex.  v.  A.  T.  &  8.  F.  Ry.  Co.  463  (474). 
MIXED  CARLOAD. 

Cracked  and  whole  com;  reduction  ordered.  McCaull-Dinsmore  Co.  v.  C.  M.  & 
St.  P.  Ry.  Co.  15. 

Looking-glasses  and  furniture.    O'Brien  Commercial  Co.  v.  C.  <&  N.  W.  Ry.  Co.  68. 

Tariff  providing  more  advantageous  rates  and  mixed  carload  privileges  for  build- 
ing and  roofing  paper  than  for  building  and  roofing  felt,  other  than  wool  felt, 
imreasonable.    Barrett  M(g.  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  79  (80). 
MONOPOLY.    See  also  Antttrust  Act. 

Railroad  is  a  monopoly;  its  rates  are  not  made  under  influence  of  competition.    In 
re  Advances  in  Rates— Eastern  Case,  243  (280). 
NEW  YORK  CENTRAL  &  HUDSON  RIVER  R.  R.  CO. 

History  and  operations.    In  re  Advances  in  Rate&— Eastern  Case,  243  (297). 
NEWS  STAND. 

Newsstand  at  station  is  no  part  of  transportation  service.  Southwestern  Produce 
Distributers  v.  W.  R.  R.  Co.  458  (460). 
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NONAGfeNCY  STATION. 

Bookwalter  Wheel  Co.  v,  T.  C.  R.  R.  Co.  603. 
OBSOLESCENCE. 
Cost  of  construction  should  contain  no  Victor  of  obsolescence;    when  a  thing  goes 

out  of  service,  its  value  should  be  written  off.    In  re  Advances  in  Rates — East- 
em  Case,  243  (271). 
Railroad  may  properly  accumulate  funds  to  meet  obsolescence,  unless  this  charge 

is  taken  care  of  in  maintenance.    In  re  Advances  in  Rates — Western  Case, 

307  (336). 
OFFICIAL  CLASSIFICATION  TERRITORY. 

Described.    In  re  Advances  in  Rates — ^Eastern  Case,  243  (245). 
OPERATING  EXPENSES. 
CoBt  of  operating  main  lines  as  distinguished  from  branch  lines.    In  re  Advances  in 

Rates— Western  Case,  307  (359). 
Distribution  of  operating  expenses  between  conducting  transportation,  maintenance 

of  way  and  structures,  and  maintenance  of  equipment.    In  re  Advances  in  Rates — 

Western  Case,  307  (367). 
Operating  expense  as  element  to  be  considered  in  determining  reasonableness  of 

rate.    In  re  Advances  in  Rates — Eastern  Case,  243  (261). 
Permanent  improvements  not  part  of  operating  expense.    In  re<  Advances  in 

Rates— Eastern  Case,  243  (266). 
S^regation  of  passenger  and  freight  expenses.    In  re  Advances  in  Rates — Eastern 

Case,  243  (254);  In  re  Advances  in  Rates— Western  Case,  307  (357). 
ORANGES. 
Oranges  possibly  to  be  classed  among  luxuries;    their  value;    risk,  and  loading. 

Conmiercial  Club  of  Omaha  v.  S.  P.  Co.  631  (635). 
Oranges;  their  movement  under  ventilation,  refrigeration,  and  precooling.    Arling- 
ton Heights  Fruit  Exchange  v,  S.  P.  Co.  106  (117). 
ORDER.    See  also  Rehearing. 
Carriers  required  to  cancel  advanced  rates,  but  no  order  entered.    In  re  Advances 

in  Rates — Eastern  Case,  243  (306);    In  re  Advances  in  Rates — Western  Case, 

307  (379). 
OVERCHARGE. 
Carrier  ought  promptly  to  refund  plain  overcharges.    National  Refrigerator  A 

Butcher  Supply  Co.  v.  I.  C.  R.  R.  Co.  64. 
Demurrage  must  be  refunded  where  charges  resulted  from  carrier's  wrongful  refusal 

to  deliver  until  excessive  rate  was  paid.    Schulz  Co.  v.  C.  M.  &  St.  P.  Ry.  Co. 

403  (405). 
Order  entered  for  refund  of  overcharge.    National  Refrigerator  &  Butcher  Supply 

Co.  V.  I.  C.  R.  R.  Co.  64  (65);  Wheeler  Lumber,  Bridge  &  Supply  Co.  v.  A.  &  C.  R. 

R.  R.  Co.  10  (11). 
Overcharge  admitted.    Browne  Grain  Co.  v.  G.  C.  &  S.  F.  Ry.  Co.  163;    Edison 

Portland  Cement  Co.  v.  D.  L.  &  W.  R.  R.  Co.  95  (96). 
Overcharge  resulted  hrom  failure  to  apply  lowest  combination,  in  absence  of  joint 

through  rate.    Alpha  Portland  Cement  Co.  v.  P.  R.  R.  Co.  640  (642). 
Refund  authorized  for  overcharge  caused  by  misrouting.    Beekman  Lumber  Co. 

V.  I.  C.  R.  R.  Co.  98. 
Straight  overcharge;   no  order  required.    American  Cigar  Co.  v.  P.  A  R.  Ry.  Co. 

81;  Georgia-Carolina  Brick  Co.  v.  S.  Ry.  Co.  148  (149);  National  Refrigerator  & 

Butcher  Supply  Co.  v.  I.  C.  R.  R.  Co.  64  (65);  Pacific  Coast  Biscuit  Co.  v.  S.  P.  A  S. 

Ry.  Co.  546  (549);   Riverside  Mills  v.  G.  R.  R.  423  (424). 
PACKAGE  RATES. 
No  objection  to.    National  League  of  Commission  Merchants  of  U.  S.  v.  A.  C.  L.  R.  R. 

Co.  132  (135). 
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PACKING.  ^ 

Application  of  present  minimum  weights  to  millinery  packed  in  pasteboard  or 
strawboard  boxes  not  unreasonable;  nor  is  refusal  to  accept  such  shipments 
when  not  crated.    Millinery  Jobbers  Asso.  v.  American  Express  Co.  498. 

Application  of  present  minimum  weights  to  shipments  in  corrugated  paper  or  pulp 
cartons  of  certain  size,  when  uncrated,  imreasonable.  Millinery  Jobbers  Asso. 
V.  American  Express  Co.  498. 

Carrier  may  reftise  to  accept  shipments  in  improper  containers;  it  is  reasonable  to 
discourage  unsafe  shipping  methods  and  imsafe  cases.  Millinery  Jobbers  Asso. 
V.  American  Express  Co.  498  (502). 

Carrier  may  establish  reasonable  regulations  requiring  proper  packing  before  accept- 
ance of  goods.    C.  H.  Algert  Co.  v.  D.  &  R.  G.  R.  R.  Co.  93  (94). 

PAPER  RATE. 
Rate  based  on  reconsignment  rate  was  a  paper  rate  because  of  possible  manipula- 
tion.   Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606  (609). 

PARALLEL  LINE. 
Commission  ordinarily  will  not  assist  one  carrier  to  secure  traffic  reasonably  tribu- 
tary to  another  road  by  requiring  through  routes  and  joint  rates.    Cincinnati  & 
Columbus  Traction  Co.  v.  B.  &  0.  S.  W.  R.  R.  Co.  486  (492). 

PARTIES. 
Before  amendment  of  I9I0,  a  lateral  line  filed  complaint  for  switch  connection;  sub- 
sequently letters  were  re(5eived  from  shippers  asking  to  be  made  co-complainants; 

before  submission  of  case,  act  was  amended  permitting  lateral  lines  to  file  such 

complaints;  held,  proper  parties  were  before  Commission.    Cincinnati  A  Coliun- 

bus  Traction  Co.  v.  B.  &  0.  S.  W.  R.  R.  Co.  486  (489). 
Carriers  under  joint  through  rate  are  severally  liable  for  damages  from  violation  of 

act  in  which  they  participate.    Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606  (610). 
Commission  stands  for  entire  public,  including  railways,  nor  merely  for  technical 

rights  of  individual  shipper.    In  re  Advances  in  Rates — Eastern  Case,  243  (250); 

In  re  Advances  in  Rates — Western  Case,  307  (315). 
Complainant  died  after  complaint  filed;  widow  substituted  as  complainant.    Bulah 

Coal  Co.  V.  P.  R.  R.  Co.  52. 
Complaint  brought  by  commission  merchants  and  others;  reparation  to  be  awarded. 

National  League  of  Commission  Merchants  of  U.  S.  v.  A.  C.  L.  R.  R.  Co.  132  (135). 
Connecting  line,  failing  to  observe  reconsignment  order,  liable  in  reparation  for 

*niflrouting.    Noble  v.  J.  L.  C.  &  E.  R.  R.  Co.  520  (522). 
Difficult  to  award  damages  to  a  complainant  carrier  on  accoimt  of  rates  in  estab- 
lishment and  division  of  which  it  was  a  party.    Kaul  Lumber  Co.  v.  C.of  G.  Ry. 

Co.  450  (454). 
Dismissal  without  prejudice  on  accoimt  of  nonjoinder  of  certain  carriers.    Barr 

Chemical  Works  v.  P.  &  R.  Ry.  Co.  77. 
Initial,  not  connecting  line,  liable  in  damages  for  misrouting.    Platten  Produce 

Co.  V.  K.  L.  S.  &  C.  Ry.  Co.  543. 
Initial  carrier  liable  in  reparation  to  shipper  where  it  published  joint  through  rate 

in  which  connecting  lines  therein  named  had  not  concurred,  combination  rate 

legally  applicable  being  found  unreasonable.    Texico  Transfer  Co.  i;.  L.  <&  N. 

R.  R.  Co.  17  (18). 
Rate  not  paid  by  complainant;  no  order  for  reparation  entered.    Fullerton  Powell 

Hardwood  Lumber  Co.  v,  V.  &  S.  W.  Ry.  Co.  86  (88);  Kaul  Lumber  Co.  v.  C.  of  G. 

Ry.  Co.  450  (454);  Rosenblatt  &  Sons  v,  C.  &  N.  W.  Ry.  Co.  447  (448). 
Rates  of  carrier  not  made  party  defendant  held  not  to  be  in  issue.     MemphJf 

Freight  Bureau  v.  St.  L.  S.  W.  Ry.  Co.  33  (36). 
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PARTIES— Continued. 
Shipper  has  standing  before  Commission  though  no  interest  in  traffic  concerned. 

In  re  Advances  in  Rates — ^Western  Case,  307  (315). 
Whether  assignee  can  maintain  proceedings  in  his  own  name  to  recover  reparation, 
not  decided.    O'Brien  Commercial  Co.  v.  C.  &  N.  W.  Ry.  Co.  68  (69). 
PASSENGER  RATE.    See  also  Commutation  Rate. 
Passenger  rates  on  electric  line,  Washington,  D.  C,  to  Virginia  points,  unreason- 
able; reduction  required.    Beall  v,  W.  A.  &  M.  V.  Ry.  Co.  406  (409). 
Total  charge  of  30  cents  per  passenger,  consisting  of  a  toll  of  25  cents  and  mileage, 
for  passage  across  Dubuque  bridge,  not  unreasonable.    Railroad  Commissioners 
of  Iowa  V.  I.  C.  R.  R.  Co.  181. 
PAST  RATE. 
Presumption,  from  long  maintenance,  that  rate  was  sufficiently  high  may  be  weak- 
ened by  showing  that  past  rate  was  induced  by  competition.    Audley  Hill  &  Co. 
V.  S.  Ry.  Co.  225  (226);  Conunercial  Club  of  Omaha  v.  S.  P.  Co.  631  (636). 
PEACHES. 
Picking,  packing,  loading,  and  refrigeration.    Creorgia  Fruit  Exchange  v.  S.  Ry. 
Co.  623. 
PENNSYLVANIA  CO. 

History  and  operation.    In  re  Advances  in  Ratea — Eastern  Case,  248  (294). 
PENNSYLVANIA  R.  R.  CO. 

History  and  operation.    In  re  Advances  in  Rates — Eastern  Case,  243  (291). 
PERCENTAGE  RATE. 
Competitive  rate  on  salt.  New  York  to  Chicago,  need  not  be  scaled  by  percentages 
to  intermediate  points  in  C.  F.  A.  territory.    International  Salt  Co.  v.  G.  &  W. 
R.  R.  Co.  530. 
PERISHABLE  FREIGHT. 
In  shipment  of  fruit,  distance,  time  in  transit  and  dispatch  are  of  prime  importance. 
Stacy  &  Sons  v.  0.  S.  L.  R.  R.  Co.  136  (138). 
PERSONALITY. 
Rates  on  coal  applicable  only  to  shipments  of  certain  consignors  or  consignees, 
condemned.    In  re  Restricted  Rates,  426. 
PIECEMEAL. 
Ordinarily  reparation  will  not  be  awarded  unless  claimed  before  submission  of 
case;  reparation  denied.    Freeman  Lumber  Co.  v.  St.  L.  I.  M.  &  S.  Ry.  Co. 
612  (613). 
PITTSBURG,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RY.  CO. 

History  and  operation.    In  re  Advances  in  Rates — Eastern  Case,  243  (296). 
PLANT-FACILITY. 
Logging  road,  which  might  be  a  common  carrier  for  public  generally,  held  a  plant- 
facility  for  purposes  of  this  case.    Kaul  Lumber  Co.  v.  C.  of  G.  Ry.  Co.  450  (455). 
POLICE  POWER. 
Local  law  can  not  be  permitted  to  operate  as  an  impediment  to  movement  of  inter- 
state traffic.    Cincinnati  &  Columbus  Traction  Co.  v.  B.  &  0.  S.  W.  R.  R.  Co. 
486  (487). 
POOR  ROAD.    See  Weak  Line. 
PORT  DIFFERENTIALS. 
Application  for  wider  differentials  on  ex-lake  grain  in  favor  of  Baltimore,  dis- 
missed; pending  case  presents  same  subject.    Board  of  Trade  of  Chicago  v.  A.  C. 
R.  R.  Co.  504  (518). 
PORT  OF  CALL. 
Commission  has  no  authority  to  compel  boat  lines  to  rim  boats  to  Ashland.    City 
of  Ashland  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  3  (5). 
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POSTING  TARIFF. 
Bate,  filed  with  Commifleion,  but  not  posted  at  station,  unreasonable  to  extent  that 

it  exceeded  combination  of  locals.    Alpha  Portland  Cement  Co.  v,  P.  R.  R.  Co. 

640(642). 
Reparation  awarded  against  initial  carrier  which  published  joint  through  rate  in 

which  connecting  lines  named  therein  had  not  concurred,  combination  rate 

legally  applicable  being  found  unreasonable.    Texico  Transfer  Co.  v.  L.  A,  N. 

R.  R.  Co.  17  (18). 
Unlawful  not  to  publish  rates  and  charges;  but,  thotigh  rate  charged  was  not  a  tariff 

rate,  jurisdiction  exists  to  determine  reasonableness  and  award  reparation.     Gol- 

denberg  v.  Clyde  S.  S.  Co.  627  (528);  Maxwell  v,  W.  F.  A  N.  W.  Ry.  Co.  197  (198). 

POTENTIAL  COMPETITION. 
Potential  competition  considered  in  fixing  ratee.    Audley  Hill  A  Co.  v.  S.  Ry.  Co. 
225  (226). 

PRACTICE  AND  PROCEDURE. 
Commission  has  endeavored  to  simplify  its  practice  and  procedure,  without  permit- 
ting technical  matters  to  interfere  with  substantial  results.    Cincinnati  A  Colum- 
bus Traction  Co.  v.  B.  &  0.  S.  W.  R.  R.  Co.  486  (489). 

PRECOOLING. 
Additional  charges  in  connection  with  precooled  shipments.    Arlington  Heights 

Fruit  Exchange  v.  S.  P.  Co.  106  (120). 
Carrier's  entire  duty  is  discharged  when  it  places  precooled  car  on  its  train  and  hauls 

it  to  destination.    Arlington  Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (116). 
Fruit  may  be  safely  transported  under  precooling  method.    Arlington  "Heights 

Fruit  Exchange  v,  S.  P.  Co.  106  (113);  Geoigia  Fruit  Exchange  v.  S.  Ry.  Co. 

623  (626). 
Precooling  charges  on  oranges,  California  to  east,  found  unreasonable.  '  Arlington 

Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (123). 
Precooled  shipments,  without  additional  compensation,  are  more  desirable  traffic 

than  either  ventilated  or  refrigerated  movement.    Arlington  Heights  Fruit  Ex- 
change V.  S.  P.  Co.  106  (121). 
Shipper  not  obliged  to  submit  fruit  to  hazard  of  precooling  which  carrier  declines 

to  guarantee;  shipper  has  right  to  precool  and  preice  his  shipment.    Arlington 

Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (119, 120). 

PREFERENCE.    See  also  Disadvantage,  Discrimination. 
Good  faith  will  not  save  a  transaction  from  condemnation  if  it  involves  unjust 

preferences.    Federal  Sugar  Refining  Co.  v,  B.  &  0.  R.  R.  Co.  200  (215). 
Intermediate  point  was  not  imduly  prejudiced  by  maintenance  of  lower  rate  to 

farther-distance  point,  there  being  no  competition  nor  resulting  damages.    Scheu- 

ing  V.  L.  &  N.  R.  R.  Co.  550  (551). 
No  unjust  preference  resulted  from. granting  to  one  auction  company  exclusive  , 

warehouse  facilities  at  terminal.    Southwestern  Produce  Distributers  v.  W.  R.  R. 

Co.  458. 
Proportional  rate  on  tankage,  Ottumwa,  Iowa,  to  Ohio  River,  was  higher  than  pro- 
portional from  Kansas  City  to  Ohio  River;  lower  rate,  subsequently  extended  to 

Ottumwa,  was  a  compelled  rate;  previous  rate  adjustment  held  not  unduly 

preferential.    Morrell  &  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  400. 
Restricting  rates  to  certain  consignors  or  consignees  or  when  commodity  is  put  to  a 

particular  use  is  a  violation  of  section  3.    In  re  Restricted  Rates,  426  (437). 
Same  distance  from  A  to  B  as  from  A  to  C;  rate  to  C  was  lower;  no  unjust  preference 

because  of  competitive  conditions.    Blake  &  Son  Hardware  &  M|g.  Co.  v.  JB.  A  0. 

R.  R.  Co.  139  (140). 
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PRSFERENCE-Oontinued. 

Undue  preference  resulted  from  grantmg  transit  privilege  on  lumber  at  Memphis 
and  denying  it  at  Cairo  under  existing  rate  adjustment;  damages  awarded.  Sond- 
heimer  Co.  v,-!.  C.  R.  R.  Co.  606. 

Undue  preference  resulted  from  payment  of  lighterage  allowance  to  one  shipper 
while  refusing  such  allowance  to  another  shipper  performing  same  service.  Fed- 
eral Sugar  Refining  Co.  v.  B.  &  0.  R.  R.  Co.  200. 

Undue  preference  resulted  from  coal-car  distribution  rules;  shipper  is  entitled  not 
only  to  receive  fair  proportion  and  use  of  carrier's  equipment,  but  may  protest 
against  competitor's  being  given  a  supply  of  cars  in  excess  of  his  just  proportion. 
Bulah  Coal  Co.  v.  P.  R.  R.  Co.  52  (54). 

Undue  preference  resulted  from  demand  for  higher  charges  than  demanded  of  old 
subscribers  for  same  telephone  service  and  ^ilities.  Shoemaker  v.  C.  &  P.  Tel. 
Co.  614  (621). 

Zone  system  of  commutation  Aires  held  not  imduly  prejudicial.    Boyle  v,  G.  F.  & 
O.  D.  R.  R.  Co.  232  (234). 
PREICING.    See  Pbecoolino. 
PREJUDICE.    iSee  Pbeferbncs. 
PRESUMPTION. 

Carriers  are  presumed  to  act  in  good  fauth.  Anadarko  Cotton  Oil  Co.  v.  A.  T.  ds.  S. 
F.  Ry.  Co.  43  (50). 

No  presumption  of  law  that  rate,  condemned  as  unreasonable  or  reduced  by  carrier, 
was  unreasonable  for  any  particular  period  in  past.  Anadarko  Cotton  Oil  Co.  v, 
A.  T.  &  S.  F.  Ry.  Co.  43  (50);  Riverside  Mills  v.  G.  R.  R.  423  (425). 

No  presumption  of  unreasonableness  arises  from  theory  that  advanced  rates  were 
established  as  result  of  agreement  among  carriers.  Railroad  Commission  of  Tex. 
V,  A.  T.  &  S.  F.  Ry.  Co.  463  (465). 

Presumption,  from  long  maintenance,  that  rate  was  sufficiently  high  may  be  weak- 
ened by  showing  that  past  rate  was  induced  by  competition.  Audley  Hill  &  Co. 
V,  S.  Ry.  Co.  225  (226);  Commercial  Club  of  Omaha  v,  S.  P.  Co.  631  (636). 

There  is  a  strong  presumption  that  rates  largely  the  product  of  competition  are 
reasonable  rates.    In  re  Advances  in  Rates — ^Eastern  Case,  243  (259). 
PRIVATE  EQUIPMENT. 

Carrier  may  insist  upon  furnishing  all  equipment  needed  for  movement  of  precooled 
shipments  and  might  decline  to  use  equipment  furnished  by  shippers.  Arlington 
Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (118). 

Discrimination  alleged  because  of  refusal  to  permit  complainant  to  purchase  some 
cars,  in  refusal  to  permit  use  of  cars  by  complainant  while  permitting  such  use  by 
others,  and  in  temporarily  keeping  out  of  service  other  cars  of  complainant,  pend- 
ing dispute  as  to  terms  of  contract.    Bulah  Coal  Co.  v.  P.  R.  R.  Co.  52  (55). 
PRIVATE  TRACK. 

Carrier  may  insist  upon  release  from  liability  for  fires  on  complainant's  premises  as 
condition  precedent  to  operation  of  private  sidetrack.  Imperial  Wheel  Co.  v, 
St.  L.  I.  M.  &  S.  Ry.  Co.  56  (59). 

Carrier  required  to  deliver  live  stock  to  complainant's  sidetrack.    Baltimore 
Butchers  Live  Stock  Co.  v.  P.  B.  A  W.  R.  R.  Co.  (128). 
PRIVILEGES. 

Carrier  must  accord  lighterage  privilege  and  make  same  allowance  to  competitor  in 
same  business,  reaching  same  market,  as  is  accorded  to  favored  shipper.  Federal 
Sugar  Refining  Co.  v.  B.  &  0.  R.  R.  Co.  200  (213). 

Commission  does  not  endeavor  to  establish  or  extend  transit  privileges  in  absence 
of  discrimination,  proof  of  which  is  wanting  in  this  case.  AnoHArlm  Ootton  Oil 
Oo.  V.  A.  T.  A  S.  F.  Ry.  Co.  43  (47).  • 
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PRIVILEGES— Continued. 
No  unjust  preference  to  give  one  auction  company  exclusive  warehouse  facilities  at 

terminals.    Southwestern  Produce  Distributers  v.  W.  R.  R.  Co.  458. 
Transit  privil^e  held  applicable  from  station  not  specifically  mentioned  in  tariff; 

reparation  awarded.    Henry  v.  E.  Ry.  Co.  171  (172). 
Transit  privilege  temporarily  withdrawn  through  inadvertence;  reparation  awarded 

on  shipments  moving  during  period  when  privil^e  was  not  permitted.    Crescent 

Limiber  Co.  v.  M.  A  O.  R.  R.  Co.  230. 
Yarding-in-transit  privilege  on  lumber,  granted  at  Memphis  and  denied  at  Cairo, 
'  ,  resulted   in  imjust  discrimination  imder  existing  rate  adjustment;    damages 

awarded.    Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606. 
PROFITS.    See  also  Revenue. 
Loss  of  profits  due  to  inability  to  compete  in  common  markets  can  not  become  sub- 
ject of  reparation.    Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606  (608). 
Profits  of  shippers,  not  a  test  of  reasonableness  of  rate.    Truck  Growers  Asso.  v.  A. 

C.  L.  R.  R.  Co.  190  (195). 
PROHIBITION  LAW. 
Probable  effect  of  state  prohibition  law  upon  tonnage,  immaterial.    Scheuing  v. 

L.  A  N.  R.  R.  Co.  550  (552). 
PROHIBITIVE  RATE. 
Prohibitive  rate  will  result  in  loss  of  revenue.    Railroad  Commission  of  Tex.  v. 

A.  T.  &  S.  F.  Ry.  Co.  463  (482). 
Rate  so  high  that  traffic  would  not  move.    In  re  Investigation  of  Advances  in  Rates 

on  Cement,  588  (596.) 
PROPORTIONAL  RATE. 
Proportional  rate,  like  any  other  rate,  should  be  open  to  all  shippers.    In  re  Re- 
stricted Rates,  426  (436). 
Proportional  third  class  rate  applicable  only  on  shipments  from  Atlantic  seaboard 

did  not  apply  to  movements  of  cotton  piece  goods  for  which  commodity  rate  was 

maintained.    Wheeler  &  Hotter  Mercantile  Co.  v.  C.  B.  A  Q.  R.  R.  Co.  141. 
Proportional  rate  reduced  to  basis  of  competitive  proportional  rate;  reparation  de- 
nied on  basis  of  reduced  rate.    Morrell  <fe  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  400. 
Rate  restricted  to  shipments  destined  beyond  Thebes  held  inapplicable  to  shipment 

billed  to  Thebes  proper,  despite  intent  to  reconsign  beyond  Thebes.    Beekman 

Lumber  Co.  v.  I.  C.  R.  R.  Co.  98  (99). 
PROSECUTION.    See  Criminal  Prosecution. 
PUBLIC  AGENCY. 

Carrier,  a  public  agency.    In  re  Advances  in  Rates — Western  Case,  307  (357). 
PUBLIC  DEMANDS. 
Demands  of  public  will  continue  to  grow.    In  re  Advances  in  Rates — ^Eastern 

Case,  243  (285). 
Public  is  demanding  a  better  and  safer  railroad.    In  re  Advances  in  Rates — Eastern 

Case,  243  (276). 
PUBLIC  INTEREST. 
Commission  stands  for  entire  public,  including  railways.     In  re  Advances  in 

Rates— Eastern  Case,  243  (250). 
Every  rate  question  is  a  public  question.     In  re  Advances  in  Rates — ^Westem 

Case,  307  (315). 
Increase  in  carriers'  revenues  resulting  from  enforcement  of  law  accrues  also  to 

public.     Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (620). 
Not  much  importance  to  public  by  what  route  traffic  is  handled.    Board  of  Tmde 

of  Chicago  v.  A.  C.  R.  R.  Co.  504  (507). 
Probable  effect  upon  oil  business  should  be  known  before  lower  rate  be  required 

for  petroleum  than  for  its  finished  products.    National  Refining  Co.  v.  C.  C.  C. 

&  St.  L.  Ry.  Co.  649  (650). 
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PUBLIC  POLICY. 
Question  of  rate  advances  may,  within  certain  limits,  be  considered  one  of  public 

policy  and  not  one  of  strictly  legal  right.    In  re  Advances  in  Rates — Eastern 

Case,  243  (266). 
PUBLISHING  RATE.    See  Posttno  Takifp. 
PULLMAN  RATE.    See  Sleepino-Car  Rate. 
QUALITY. 
Quality  of  commodity  considered  in  determining  reasonableness  of  rate.    Browne 

Grain  Co.  v.  F.  W.  &  R.  G.  Ry.  Co.  410  (411);  Rosenblatt  &  Sons  v.  C.  &  N.  W. 

Ry.  Co.  447  (448). 
RAIL-LAKE-AND-RAIL  RATE. 
No  violation  of  act  to  maintain  joint  rail-lake-and-rail  rates  higher  than  rail-and- 

lake  rates  to  farther  distance  point,  where  boats  do  not  stop  at  complaining 

point.    City  of  Ashland  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.  3. 
RAILROAD. 
Carrier,  a  public  agency.    In  re  Advances  in  Rates — ^Western  Case,  307  (357). 
Next  to  agriculture,  railroads  are  greatest  single  industry  in  this  country.    In  re 

Advances  in  Rates— Eastern  Case,  243  (250). 
Railroad  is  a  public  highway.    In  re  Advances  in  Rates — Eastern  Case,  243  (262). 
Railroads  carry  on  public  function  and  are  therefore  subject  to  public  regulation. 

Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (619). 
Railroad  is  a  monopoly;  its  rates  are  not  made  under  influence  of  competition. 

In  re  Advances  in  Rates — Eastern  Case,  243  (280). 
Railroads  should  be  kept  in  high  state  of  efficiency  and  rates  should  be  sufficient 

to  permit  this.    In  re  Advances  in  Rates — ^Eastern  Case,  243  (250). 
RAILROAD  CONSIGNEE. 
Rates  on  coal  restricted  to  certain  consignees  or  when  coal  is  for  a  particular  use, 

condenmed.    In  re  Restricted  Rates,  426. 
Local  rate  to  junction  point  should  be  same  for  all  shippers  to  that  point,  and  through 

charge  on  shipments  going  beyond  junction  should  be  alike  for  all  shippers  to 

same  destination.    In  re  Restricted  Rates,  426  (434). 
RAILROAD  MATERIAL.    See  Company  Material. 
RATES. 
Certainty  and  stability  of  rates  are  virtues  much  to  be  desired.    In  re  Advances 

in  Rates— Western  Case,  307  (356). 
Interstate  rates  in  this  country  have  not  been  constructed,  as  a  rule,  upon  any 

scientific  basis.    In  re  Advances  in  Rates — Eastern  Case,  243  (248). 
Rate  is  a  tax  laid  upon  nearly  every  species  of  property  and  upon  almost  every  sort 

of  activity.    In  re  Advances  in  Rates — Eastern  Case,  243  (263). 
Rates  ordinarily  considered  by  Commission,  not  from  revenue  standpoint,  but  from 

commercial  and  traffic  standpoint.    In  re  Advances  in  Rates — Eastern  Case, 

243  (248). 
Standard  of  rates  must  be  so  high  that  the  needed  carrier  which  serves  public  with 

honesty  may  live;  yet  rates  should  still  be  so  much  below  the  possible  maximum 

as  to  give  high  and  exceptional  reward  to  especially  capable  management.    In 

re  Advances  in  Rates — Western  Case,  307  (334). 
RAW  MATERIAL. 
Difficult  to  see  how  ConmiisBion,  if  it  is  to  maintain  parity  of  rate  between  wheat 

and  flour,  could  enforce  or  even  permit  a  rate  upon  grain  from  Buflalo  materially 

lower  than  rate  upon  flour  manufactured  at  Buffalo  from  that  grain.    Board  of 

Trade  of  Chicago,  v.  A.  C.  R.  R.  Co.  504  (510). 
General  nile  is  that  manufactured  products  bear  higher  rates  than  raw  material, 

but  there  are  some  exceptions  to  this  rule.    East  St.  Louis  Cotton  Oil  Co.  v.  St. 

L.  &  S.  F.  R.  R.  Co.  37  (40);  National  Refining  Co.  v.  C.  C.  C.  &  St.  L.  Ry.  Co. 

649  (650). 
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RAW  MATERIAI/— CJontinued. 

Same  rate  on  petroleum  and  its  products,  not  improper.  National  Refining  Go.  v. 
C.  C.  C.  &  St.  L.  Ry.  Co.  649  (660). 

Value  of  raw  material  and  manufactured  products  substantially  differa,  and  fre- 
quently risk  incident  to  transportation  of  latter  is  greater.    East  St.  Louis  Gottcm 
Oil  Co.  V.  St.  L.  &  S.  F.  R.  R.  Co.  37  (40). 
REASONABLE  RATE.    See  also  Measure  of  Rate. 

Carrier's  duty  is  to  provide  a  rate  via  a  reasonably  direct  route  as  soon  as  lawful 
publication  can  be  made,  though  under  no  obligation  to  secure  permission  for 
short-notice  tariff.    Samuels  A  Co.  v.  St.  L.  S.  W.  Ry.  Co.  646  (648). 

Commission  alone  has  power  to  determine  reasonableness  of  rate.  In  re  Advances 
in  Rates— Western  Case,  307  (313). 

Higher  rates  ought  not  to  be  imposed  on  territory  involved  than  are  adequate  for 
typical  roads  named.    In  re  Advances  in  Rates— Eastern  Case,  243  (274). 

Impracticable  for  carriers  or  Commission  to  determine  at  what  exact  time  a  rate 
which  was  reasonable  when  established  becomes  unreasonable.  Anadarko 
Cotton  Oil  Co.  V.  A.  T.  A  S.  F.  Ry.  Co.  43  (50). 

Rate  reasonable  when  established  may  become  unreasonable  by  virtue  of  changed 
circumstances.  Anadarko  Cotton  Oil  Co.  v,  A.  T.  &  S.  F.  Ry.  Co.  43  (50);  River- 
side Mills  V.  G.  R.  R.  423  (425);  Steinfeld  &  Co.  v.  I.  C.  R.  R.  Co.  12  (14). 

Reasonableness  of  a  rate  is  to-be  determined  by  no  mere  mathematical  calculation. 
In  re  Advances  in  Rates— Western  Case,  307  (315). 

There  can  be  no  rule  or  process  whereby  definite  absolute  maximum  limit  of  reason- 
ableness of  rate  can  be  fixed  with  certainty  of  a  demonstration.    Anadarko 
Cotton  Oil  Co.  v.  A.  T.  &  S.  F.  Ry.  Cp.  43  (49). 
REBATES. 

Increase  in  carriers'  revenues  as  result  of  prohibition  of  rebates.    In  re  Advances  in 
Rates— Eastern  Case,  243  (284);  In  re  Advances  in  Rates— Western  Case,  307  (353); 
Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (618). 
REBILLING. 

No  jurisdiction  over  shipment  moving  from  one  point  to  another  in  same  state, 
though  it  was  intended  for,  and  subsequently  was  rebilled,  beyond  state.    Big 
Canon  Ranch  Co.  v.  G.  H.  &  S.  A.  Ry.  Co.  523. 
RECIPROCAL  SWITCHING. 

Whether  carrier  could  be  compelled  to  establish  reciprocal  switching  arrangement, 
not  decided;  but,  having  entered  into  such  agreement,  under  tariff  authority, 
carrier  must  accept  shipments  for  delivery  to  extent  of  its  capacity.    Crescent 
Coal  A  Mining  Co.  v.  B.  <fe  O.  R.  R.  Co.  559  (565). 
RECONSIGNMENT. 

Carrier  can  limit  nimiber  of  free  reconsignments  permitted  on  any  car.  Crescait 
Coal  &  Mining  Co.  v.  B.  &  O.  R.  R.  Co.  559  (570). 

Connecting  line,  failing  to  observe  reconsignment  order,  liable  in  reparation  for 
misrouting.    Noble  v.  J.  L.  C.  &  E.  R.  R.  Co.  520. 

No  misrouting  to  forward  imrouted  shipment  via  one  route  though  a  reconsignment 
privilege  was  permitted  over  another  available  route.  Crescent  Lumber  Co.  v, 
I.  C.  R.  R.  Co.  228. 

Shipment  billed  to  Thebes  proper;  reconsignment  charge  impaid,  but  alleged  intent 
was  to  reconsign  beyond  Thebes;  rate  restricted  to  shipments  destined  beyond 
Thebes  held  inapplicable.    Beekman  Lumber  Co.  v.  I.  C.  R.  R.  Co.  98  (99). 

Shipment,  billed  and  moving  from  one  point  to  another  in  same  state,  subse- 
quently rebilled  beyond  state;  first  movement  was  intrastate.  Big  Canon  Randi 
Co.  V.  G.  H.  <fe  S.  A.  Ry.  Co.  523. 

EDUCTION,    ^e*  Voluntary  Rate  and  Voluntary  Reduotion. 
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REPINING  IN  TRANSIT. 

Petitioii  for  refimng-in-transit  privilege  denied;  no  proof  of  discrimination.    Ana- 
darko  Cotton  Oil  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  43  (47). 
REFRIGERATION. 

Carriers'  undertaking  to  supply  refrigeration  can  not  be  interpreted  as  offer  to  oveiv 
come  physical  conditions  and  characteristics  that  are  natural  to  traffic.  G^eorgia 
Fruit  Exchange  v,  S.  Ry.  Co.  623  (627). 

Refrigeration  rates  on  oranges,  California  to  eastern  markets,  not  found  unreason- 
able.   Arlington  Heights  Fruit  Exchange  v,  S.  P.  Co.  106. 

Refrigeration  rates  on  strawberries,  Virginia  and  Maryland  to  various  destinationB, 
unreasonable.    Sweeney,  LyneB  &  Co.  v.  N.  Y.  P.  &  N.  R.  R.  Co.  600. 
REFUND.    See  Ovbrchargb. 
REFUSAL. 

Carrier  may  decline  to  use  equipment,  needed  for  precooling,  furnished  by  shippers, 
but  it  can  not  refuse  to  furnish  proper  equipment  upon  tak  terms.  Arlington 
Heists  Fruit  Exchange  v.  S.  P.  Co.  106  (118). 

Damages  awarded  for  demurrage  and  for  expense  incurred  in  unloading  and  reload- 
ing part  of  carload  as  result  of  carrier's  refusal  to  deliver  except  upon  payment 
of  excessive  charges.    Schulz  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  403  (405). 

Refusal  to  deliver  live  stock  to  complainant's  sidetntck  at  Gwynns  Run,  Baltimore, 
was  a  violation  of  the  law;  delivery  required.  Baltimore  Butchers  Live  Stock 
Co.  V.  P.  B.  &  W.  R.  R.  Co.  124. 

Refusal  to  furnish  telephone  service  and  fatcilities  at  same  rates  as  accorded  old  sub- 
scribers held  unjust  discrimination.    Shoemaker  v,  C.  &  P.  Tel.  Co.  614. 
REGULATION.    See  Government  Reoulation. 
REHEARING. 

Granted,  and  previous  order  modified.  Loftus  v,  Pullman  Co.  21;  Flatten  Produce 
Co.  V.  K.  L.  S.  &  C.  Ry.  Co.  543. 

Previous  order  vacated  and  original  complaint  disnussed,  upon  rehearing.  Com- 
mercial Club  of  Omaha  v.  S.  P.  Co.  631. 

Previous  order  of  suspension  vacated.    In  re  Proposed  Schedules  of  Rates  on  Lum* 
ber,  575. 
RELATIVE  ADJUSTMENT. 

Since  present  relation  of  rates  must  be  maintained,  if  any  route  be  required  to 
maintain  present  scale  between  New  York  and  Chicago,  no  advance  by  any  line 
can  be  made.    In  re  Advances  in  Rates — Eastern  Case,  243  (272). 
RELATIVE  RATE. 

Apple  rate,  Utah  to  North  Dakota,  via  Silver  Bow,  imreasonable  as  compared  with 
rate  via  Omaha.    Stacy  &  Sons  v.  O.  S.  L.  R.  R.  Co.  136. 

Brick  rate.  Mound  Valley,  Eans.,  to  Tecumseh,  Nebr.,  not  unreasonable  nor  unjustly 
discriminatory  as  compared  with  rate  to  Lincoln,  Nebr.  Nebraska  Material  Co. 
V,  C.  B.  &  Q.  R.  R.  Co.  89. 

Class  rates,  St.  Louis  o  Texas  common  points,  unreasonable  and  discriminatory 
when  tested  by  rates  to  other  points.  Railroad  Commission  of  Tex.  v.  A.  T.  &  S. 
F.  Ry.  Co.  463  (486). 

Cottonseed  rate,  Missouri  to  Memphis,  unreasonable  and  discriminatory  in  relation 
to  rates  to  East  St.  Louis.    Memphis  Freight  Bureau  v.  St.  L.  S.  W.  Ry.  Co.  33. 

Cypress  lumber  rate,  Minot,  Miss.,  to  Davenport,  Iowa,  discriminatory  in  so  far  as 
it  exceeds  rate  to  Rock  Island  and  Mollne,  III.  Davenport  Commercial  Club  v. 
Y.  &  M.  V.  R.  R.  Co.  19  (20). 

Difficult  to  see  how  Commission  would  enforce  or  permit  a  rate  upon  grain  from 
Bu£falo  materially  lower  than  rate  upon  flour  maniifactured  at  Bufbdo  from  that 
grain.    Board  of  Trade  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (510). 
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RELATIVE  RATE— Continued. 

Joint  through  rate  over  another  road  held  not  to  be  proper  basis  for  reparation, 
lola  Portland  Cement  Co.  v.  M.  K.  &  T.  Ry.  Co.  91. 

Live-stock  rate,  Klamath  Falls,  Oreg.,  to  Portland,  Oreg.,  not  unreasonable  as  com- 
pared with  rate  to  San  Francisco.    Carstens  Packing  Co.  v.  S.  P.  Co.  165  (166). 

Lumber  rate.  Brilliant,  Ala.,  to  Thebes,  111.,  unreasonable  as  compared  with  rate 
to  Cairo,  111.    Beekman  Lumber  Co.  v,  I.  C.  R.  R.  Co.  98  (99). 

Maintenance  of  ndl-lake-and-rail  rates  from  eastern  points  to  Ashland,  Wis.,  which 
are  higher  than  rail-and-lake  rates  to  Duluth,  not  unlawful,  boats  not  stopping  at 
Ashland.    City  of  Ashland  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.  3. 

Petroleum  rate.  Flat  Rock,  111.,  to  Findlay,  Ohio,  not  relatively  unreasonable. 
National  Refining  Co.  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  649  (651). 

Refrigeration  rate  on  citrus  fruits,  California  to  eastern  markets,  compared  with 
rates  from  Florida.    Arlington  Heights  Fruit  Exchange  v,  S.  P.  Co.  106  (111). 

Tested  by  tolls  exacted  for  passage  over  other  bridges,  passenger  rate  for  passage 
across  Dubuque  bridge  not  found  unreasonable.  Railroad  Commissioners  of 
Iowa  V.  1.  C.  R.  R.  Co.  181  (189). 

Tobacco  rate,  Ephrata,  Pa.,  to  Richmond,  Va.,  not  unduly  discriminatory  as  com- 
pared with  rate,  Lancaster,  Pa.,  to  Richmond.  American  Cigar  Co.  v.  P.  &  R. 
Ry.  Co.  81. 

Vegetable  rate,  Charleston,  S.  C,  to  east,  not  unreasonable  as  compared  with  water- 
compelled  rates  from  Norfolk.   Truck  Growers  Asso.  v.  A.  C.  L.  R.  R.  Co.  190  (194). 

Vegetable  rate,  Charleston,  S.  C,  district  to  Buffalo,  N.  Y.,  unreasonable  to  extent 
that  it  exceeds  combination  on  Baltimore.  National  League  of  Conmussion  Mer- 
chants of  U.  S.  V.  A.  C.  L.  R.  R.  Co.  132. 

Wrought-iron  pipe  rate,  Youngstown,  Ohio,  to  Liberal,  Kans.,  not  unreasonable  as 
compared  with  rate  to  Texola,  Okla.    Blake  &  Son  Hardware  &  Mfg.  Co.  v,B.  & 

0.  R.  R.  Co.  139. 

RELEASED  LIABILITY.    See  Ldotation  of  Liabilitt. 
RELEASED  RATE. 
Released  valuation  omitted  from  bill  of  lading  through  inadvertence;  reparation 

awarded  on  basis  of  released  rate.    Miller  &  Lux  v,  S.  P.  Co.  129. 
Tariff  required  invoice  value  to  be  stated  in  bill  of  lading  in  order  to  secure  lower 

rate  dependent  upon  value;  condition  not  complied  with;  repamtion  denied. 

Dells  Paper  &  Pulp  Co.  v.  C.  &  N.  W.  Ry.  Co.  419. 
REPARATION.    See  also  Damages. 
Award  of  leparation  not  enforceable  as  such;  is  prima  facie  evidence  in  court. 

Anadarko  Cotton  Oil  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  43  (49). 
Commission  may  order  refund  of  charges  based  on  weight  in  excess  of  actual  weight. 

Noble  V.  St.  L.  S.  W.  Ry.  Co.  62;  Peters  v,  O.  S.  L.  R.  R.  Co.  598  (598);  Wheeler 

Lumber,  Bridge  A  Supply  Co.  v.  A.  &  C.  R.  R.  R.  Co.  10  (11). 
Commutation  ticket  lost;  reparation  awarded.    Moore  v.  N.  Y.  &  L.  B.  R.  R.  Co. 

557  (558). 
Complaint  brought  by  commission  merchants  and  others;  reparation  to  be  awarded. 

National  League  of  Commission  Merchants  of  U.  S.  v.  A.  C.  L.  R.  R.  Co.  132  (135). 
Concurrence  in  guide  book  but  no  concurrence  in  rate;  not  basis  of  reparation, 

tariff  rate  not  being  unreasonable.    Noble  v.  G.  T.  W.  Ry.  Co.  70  (71). 
Difficult  to  award  reparation  to  complainant  carrier  on  account  of  rates  in  estab* 

lishment  and  division  of  which  it  was  a  party.    Kaul  Lumber  Co.  v,  C.  of  G.  Ry. 

Co.  450  (454). 
Fixing  rate  for  future  is  not  prerequisite  to  award  of  reparation.    Steinfeld  &  Co.  v. 

1.  C.  R.  R.  Co.  12  (14). 

Higher  rate  charged  because  goods  not  properly  marked;  reparation  awarded. 
C.  H.  Algert  Co.  v.  D.  &  R.  G.  R.  R.  Co.  93  (94). 
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REPARATION— Continued. 
In  absence  of  tariff  limiting  free  time,  shipment  placed  in  public  warehouses; 

storage  charges  accrued;  reparation  denied.    GoldenbiBig  v.  Clyde  S.  S.  Co.  527. 
Initial  carrier  liable  for  reparation  where  it  published  joint  through  rate  in  which 

connecting  carriers  named  had  not  concurred,  combination  rate,  legally  applicable, 

being  found  unreasonable.    Texico  Transfer  Co.  v.  L.  A  N.  R.  R.  Co.  17. 
Instructions  were  to  use  most  direct  route  with  through  rate;  no  rate  was  applicable 

from  origin  to  destination;  shipment  sent  via  circuitous  route;  rate  via  route  used 

not  unreasonable,  but  reparation  awarded  on  basis  of  subsequently  established 

rate  via  more  direct  route.    Samuels  A  Co.  v.  St.  L.  S.  W.  Ry.  Co.  646  (648). 
Joint  through  rate  over  another  road  held  not  to  be  proper  basis  for  reparation. 

lola  Portland  Cement  Co.  v.  M.  K.  &  T.  Ry.  Co.  91  (92). 
Jiuisdiction  exists  to  award  rate  damages  resulting  from  misrouting.     Noble  v. 

J.  L.  C.  &  E.  R.  R.  Co.  520. 
Jiuisdiction  exists  to  award  reparation  though  rate  charged  was  not  a  tariff  rate. 

Goldenberg  v.  Clyde  S.  S.  Co.  527  (528);  Maxwell  v.  W.  F.  <fe  N.  W.  Ry.  Co.  197 

(198). 
Lighterage  allowance  granted  competitor  and  denied  complainant;  reparation  to 

be  awarded  upon  filing  detailed  statement.    Federal  Sugar  Refining  Co.  v.  B.  &  0. 

R.  R.  Co.  200  (217). 
Misquotation  of  rate ;  no  basis  for  reparation.    Scott  v.  T.  <fe  N.  O.  R.  R.  Co.  167  (168). 
Order  for  reparation  must  be  based  upon  afi&rmative  evidence  that  rate  is  unreason- 
able or  imju^tly  discriminatory,  in  absence  of  admission.    Noble  v.  G.  T.  W. 

Ry.  Co.  70  (71). 
Rate  not  being  paid  by  complainant;  no  order  for  reparation  entered.      Fullerton 

Powell  Hardwood  Lumber  Co.  v.  V.  &  S.  W.  Ry.  Co.  86  (88);  Kaul  Lumber  Co. 

V.  C.  of  G.  Ry.  Co.  450  (454);  Rosenblatt  &  Sons  v.  C.  <fe  N.  W.  Ry.  Co.  447 

(448). 
Reductions  required;  reparation  denied.    Railroad  Commission  of  Tex.  v.  A.  T.  & 

S.  F.  Ry.  Co.  463  (485). 
Released  valuation  omitted  from  bill  of  lading  through  inadvertence;  reparation 

awarded.    Miller  &  Lux  v.  S.  P.  Co.  129. 
Reparation  denied  on  basis  of  rate  held  discriminatory  as  against  another  shipper 

and  in  favor  of  complainant,  complainant  not  being  damaged,  all  its  competitors 

from  same  field  having  paid  same  rate.    International  Salt  Co.  v.  P.  R.  R.  Co.  539. 
Reparation  awarded  where  demurrage  and  unloading  and  reloading  expense  resulted 

from  carrier's  wrongful  refusal  to  deliver  car  imtil  excessive  charges  were  paid. 

Schulz  Co.  V.  C.  M.  &  St.  P.  Ry.  Co.  403  (405). 
Reparation  awarded,  demurrage  having  accrued  as  result  of  connecting  carrier's 

refusal  to  accept  shipment  within  free  time  allowed  for  reconsignment.    Crescent 

Coal  <fe  Mining  Co.  v.  B.  <fe  O.  R.  R.  Co.  559  (570). 
Reparation  by  no  means  necessarily  follows  reduction  of  rate,  whether  voluntarily 

by  carrier  or  by  order  of  Commission.    Anadarko  Cotton  Oil  Co.  v.  A.  T.  <fe  S.  F. 

Ry.  Co.  43  (50);  Riverside  Mills  v.  G.  R.  R.  423  (425). 
Reparation  denied,  though  rate  required  to  be  reduced.    Sweeney,  Lynes  <fe  Co.  v. 

N.  Y.  P.  &  N.  R.  R.  Co.  600  (602). 
Reparation  upon  proof  of  claims.    National  League  of  Commission  Merchants  of 

U.  S.  V.  A.  C.  *L.  R.  R.  Co.  132  (135). 
Reparation  denied  on  basis  of  short-term  commodity  rate  which  would  have  been 

applicable,  carriers  alleged,  but  for  clerical  error.    Du  Pont  de  Nemours  Powder 

Co.  V.  D.  <fe  N.  R.  R.  Co.  83. 
Reparation  denied  on  basis  of  subsequently  established  lower  rate.    Georgia- 
Carolina  Brick  Co.  v.  S.  Ry.  Co.  148;  Parfrey  v.  C.  M.  &  St.  P.  Ry.  Co.  104 

(105);  Riverside  Mills  v.  G.  R.  R.  423  (425). 
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REPARATION— Continued. 
Reparation  awarded  on  basis  of  transit  privilege  temporarily  withdrawn  through 

inadvertence  of  carriers.    Crescent  Lumber  Co.  v.  M.  &  O.  R.  R.  Co.  230. 
Reparation  ordinarily  will  not  be  awarded  unless  claimed  before  submission  of  case; 

reparation  denied.    Freeman  Lumber  Co.  v.  St.  L.  I.  M.  &  S.  Ry.  612  (613). 
Whether  assignee  can  sue  in  his  own  name,  not  decided.    O'Brien  Commercial  Co. 

V.  C.  &  N.  W.  Ry.  Co.  68  (69). 

REPARATION— Classifibd  List. 

DlSCRIMINATIGN : 

Davenport  Commercial  Club  v.  Y.  &  M.  V.  R.  R.  Co.  19. 

Federal  Sugar  Refining  Co.  v.  B.  &  0.  R.  R.  Co.  200  (217). 

Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606. 
Misrouting: 

C.  H.  Algert  Co.  v.  D.  &  R.  G.  R.  R.  Co.  93  (94). 

Noble  V.  J.  L.  C.  &  E.  R.  R.  Co.  620  (523). 

Flatten  Produce  Co.  v.  K.  L.  S.  &  C.  Ry.  Co.  643. 

Samuels  &  Co.  v.  St.  L.  S.  W.  Ry.  Co.  646  (648). 
Overcharge: 

American  Cigar  Co.  v.  P.  &  R.  Ry.  Co.  81. 

Browne  Grain  Co.  v.  G.  C.  &  S.  F.  Ry.  Co.  163. 

Edison  Portland  Cement  Co.  v.  D.  L.  &  W.  R.  R.  Co.  96  (96). 

Georgia-Carolina  Brick  Co.  v.  S.  Ry.  Co.  148  (149). 

National  Refrigerator  &  Butcher  Supply  Co.  v.  I.  C.  R.  R.  Co.  64. 

Pacific  Coast  Biscuit  Co.  v.  S.  P.  &  S.  Ry.  Co.  646  (549). 

Flatten  Produce  Co.  v.  K.  L.  S.  &  C.  Ry.  Co.  643  (644). 

Scheuing  v.  L.  &  N.  R.  R.  Co.  650  (553). 

Wheeler  Lumber,  Bridge  &  Supply  Co.  v.  A.  <Sb  C.  R.  R.  R.  Co.  10  (11). 
Unreasonable  Rate: 

Alpha  Portland  Cement  Co.  v.  P.  R.  R.  Co.  640. 

Barr  Chemical  Works  v.  P.  &  R.  Ry.  Co.  77  (78). 

Barrett  Mfg.  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  79  (80). 

Beekman  Lumber  Co.  v.  I.  C.  R.  R.  Co.  98  (99). 

Browne  Grain  Co.  v.  G.  C.  &  S.  F.  Ry.  Co.  163  (164). 

Crescent  Coal  &  Mining  Co.  v.  B.  &  0.  R.  R.  Co.  659  (670). 

Crescent  Lumber  Co.  v.  M.  &  0.  R.  R.  Co.  230. 

Gamble-Robinson  Fruit  Co.  v,  N.  P.  Ry.  Co.  421  (422). 

Gumm  V.  E.  P.  <fe  R.  I.  Ry.  Co.  237  (238). 

Hartman  Furniture  &  Carpet  Co.  v.  C.  R.  I.  &  P.  Ry.  Co.  496  (497). 

Henry  v.  E.  Ry.  Co.  171  (173). 

McCaull-Dinsmore  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  15. 

Maxwell  v.  W.  F.  &  N.  W.  Ry.  Co.  197  (199). 

Miller  &  Lux  v.  S.  P.  Co.  129  (131). 

National  League  of  Commission  Merchants  of  U.  S.  v.  A.  C.  L.  R.  R.  Co.  132  (136) 

Noble  V.  St.  L.  S.  W.  Ry.  Co.  62. 

Parfrey  v.  C.  M.  &  St.  P.  Ry.  Co.  104  (106). 

Peters  v.  0.  S.  L.  R.  R.  Co.  598  (599). 

Rosenblatt  &  Sons  v.  C.  &  N.  W.  Ry.  C5o.  447  (449). 

Scheuing  v.  L.  &  N.  R.  R.  Co.  650  (553). 

Schulz  Co.  V.  C.  M.  &  St.  P.  Ry.  Co.  403  (404). 

Steinfeld  &  Co.  v.  I.  C.  R.  R.  Co  12. 

Texico  Transfer  Co.  v,  L.  &  N.  R.  R.  Co.  17. 

W.  E.  Caldwell  Co.  v.  C.  I.  &  L.  Ry.  Co.  412  (418). 
Unreasonable  Rule: 

C.  H.  Algert  Co.  v,  D.  &  R.  G.  R.  R.  Co.  93  (94). 

Moore  v.  N.  Y.  &  L.  B.  R.  R.  Co.  657  (668). 
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RES  ADJUDICATA. 
Decision  in  In  re  Advances  in  Rates— Western  Case,  20  I.  0.  0.  307,  concliisive  of 
question  of  alleged  need  of  additional  revenue.    In  re  Investigation  of  Advances 
in  Rates  on  Cement,  588  (591). 

RESHIPPING  RATE. 
Reshipping  rate  on  grain  at  Chicago  applicable  except  where  transit  rate  applies. 
Board  of  Trade  of  Chicago  v,  A.  C.  R.  R.  Co.  504  (513). 

RESTAURANT. 
Restaurant  at  station,  no  part  of  transportation  service.    Southwestern  Produce 
Distributers  v.  W.  R.  R.  Co.  458  (460). 

RESTRICTED  RATES. 
Coal  rates  restricted  to  certain  consignors  or  consignees  or  when  coal  is  for  particular 
use,  condemned.    In  re  Restricted  Rates,  426. 

RETROACTIVE. 
Reparation  awarded  on  basis  of  transit  privilege  temporarily  withdrawn  through 

inadvertence.    Crescent  Lumber  Co.  v.  M.  &  0.  R.  R.  Co.  230. 
Reparation  awarded  on  basis  of  transit  privilege  specifically  made  applicable  after 

date  of  movement;  not  viewed  as  retroactive  application  of  transit  privilege, 

the  privilege  being  held  applicable  to  a  station  not  specifically  mentioned  in 

tariff.    Henry  v.  E.  Ry.  Co.  171. 

REVENUE.    See  also  Ton  per  Mile  Revenue. 
Fact  that  net  earnings  may  be  large  does  not  of  itself  justify  Commission  in  fixing 

a  rate  at  less  than  is  reasonable  for  service.    Railroad  Commissioners  of  Iowa  v. 

I.  C.  R.  R.  Co.  181  (186). 
Fact  that  road  may  be  operated  at  a  loss  does  not  justify  rates  unreasonably  high 

for  service  performed.    Railroad  Commissioners  of  Iowa  v.  I.  C.  R.  R.  Co.  181 

(186). 
Never  before  have  net  earnings  of  railroads  equaled  those  for  year  1910.    In  re 

Advances  in  Rate?— Eastern  Case,  243  (252);  In  re  Advances  in  Rates— Western 

a»e,  307  (316). 
No  such  need  of  additional  revenue  as  to  justify  advance  in  rates.    In  re  Advances 

in  Rates— Eastern  Caae,  243  (305);  In  re  Advances  in  Rates— Western  Case, 

307  (378). 
Question  of  revenue  is  fundamental  and  ever-present  in  considering  reasonableness 

of  rates,  although  seldom  controlling  where  single  rates  are  pres^ited.    In  re 

Advances  in  Rates— Eastern  Case,  243  (248). 
Question  of  revenue  must  play  a  not  inconsiderable  part  in  determining  reasonable- 
ness of  rates.    In  re  Advances  in  Rates — ^Western  Case  307  (315). 
Revenues  increased  as  result  of  prohibition  of  rebates.    In  re  A4vances  in  Rates — 

Eastern  Caee,  243  (284);  In  re  Advances  in  Rates— Western  Case,  307  (353); 

Shoemaker  v.  C.  &  P.  Tel.  (3o.  614  (618). 
Revenue  considered.    Boyle  v.  G.  F.  &  0.  D.  R.  R.  Co.  232  (233). 
Revenue  imder  advanced  rates  not  unduly  large.    Railroad  Commission  of  Tex. 

V.  A.  T.  &  S.  F.  Ry.  Co.  463  (484). 
Strictiy  speaking,  no  jurisdiction  to  say  defendants  are  justified  in  advancing 

rates  for  purpose  of  obtaining  greater  net  revenues.    In  re  Advances  in  Rates — 

Eastern  Case,  243  (247). 
RISE. 

Risk,  an  element  for  consideration  in  determining  reasonableness  of  rates.  Arling- 
ton Heights  Fruit  Exchange  v.  S.  P.  Co.  106  (111);  Millinery  Jobbers  Asso.  v, 
American  Express  Co.  498  (502);  Ohio  Face  Brick  Mfrs.  Asso.  v,  Adams  Express 
Co.  582  (584). 
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RISK— Continued. 
Risk  frequently  greater  in  manufactured  products.    East  St.  Louis  Cotton  Oil  Co. 

V.  fit.  L.  &  S.  F.  R.  R.  Co.  37  (40). 
Risk  is  less  in  railroad  than  in  most  industrial  operations.    In  re  Advances  in  Rates — 
Eastern  Case,  243  (263). 
ROUND-TRIP  TICKET.    See  Excursion  Rate. 
ROUTES.    See  also  Misbouting. 
Not  of  much  importance  to  public  by  what  route  traffic  is  handled.    Board  of  Trade 
«  of  Chicago  v.  A.  C.  R.  R.  Co.  504  (507). 
ROUTING  INSTRUCTIONS.    See  Misroutinq. 
RULES  AND  REGULATIONS. 
Commission  has  authority  to  determine  reasonableness  of  regulations  not  covered 

by  tariff  on  file.    Goldenberg  v.  Clyde  S.  S.  Co.  527  (528). 
Conditioning  refund  upon  return  of  lost  ticket,  unreasonable.    Moore  v.  N.  Y. 

&  L.  B.  R.  R.  Co.  557  (558). 
Higher  rating  on  packages  not  properly  marked,  unreasonable.    C.  H.  Algert  Co. 

v.  D.  &  R.  G.  R.  R.  Co.  93  (94). 
Rule  was  neither  unreasonable  nor  discriminatory  which  required  low-priced  cot- 
ton-factory products  to  be  plainly  marked  on  outside  of  package  and  stated  in 
bill  of  lading  in  order  to  secure  lower  rate;  reparation  denied.    Muse  Bros.  Co.  v. 
C.  R.  I.  &  P.  Ry.  Co.  235  (236). 
Rule  should  be  established  permitting  charges  to  be  based  on  minimum  fixed  for 
car  ordered,  where  carrier  furnishes  larger  car;  reparation  awarded.    Noble  v. 
B.  &  0.  R.  R.  Co.  72  (73). 
Rule  was  unreasonable  which  provided  that  shipments  should  not  be  weighed 

except  at  point  of  origin.    Peters  v.  0.  S.  L.  R.  R.  Co  598. 
Rule  held  unreasonable  under  which  delivery  of  live  stock  was  made  only  at  Union 
Stock  Yards.    Baltimore  Butcher  Live  Stock  Co.  v.  P.  B.  &  W.  R.  R.  Co.  124 
(128.) 
SALE. 
Sale  by  carrier  of  alleged  misrouted  shipment.    Fullerton  Powell  Hardwood  Lumber 

Co.  V.  V.  &  S.  W.  Ry.  Co.  86  (87). 
Sale  by  carrier  of  1,000  coal-cars  to  single  shipper.    Bulah  Coal  Co.  t?.  P.  R.  R.  Co. 
52  (54). 
SCALING  RATES. 
Competitive  rate  on  salt,  New  York  to  Chicago,  need  not  be  scaled  by  percentages 
to  intermediate  points  in  C.  F.  A.  territory.    International  Salt  Co.  t;.  G.  &  W. 
R.  R.  Co.  630. 
SCHOOL  CHILDREN. 
Reduced  rates  restricted  to  school  children,   discriminatory.    In  re  Restricted 
Rates,  426  (428*). 
SCIENTIFIC  MANAGEMENT.    See  also  Management. 
Commission  can  not  find  that  scientific  management  would  offset  wage  increases. 

In  re  Advances  in  Rates — Eastern  Case,  243  (279). 
Premium  must  be  put  upon  efiiciency  in  railroad  operation.    In  re  Advances  in 
Rates— Western  Case,  307  (333). 
SECRET  RATES. 

Alleged.    Memphis  Freight  Bureau  v.  St.  L.  S.  W.  Ry.  Co.  33  (34) . 
SECTION  TWO.    See  Discrimination. 
SECTION  THREE.    5«c  Discrimination,  Preference. 
SECTION  THIRTEEN.    See  Complaint. 
SECTION  FIFTEEN.    See  Allowances,  Burden  op  Proof,  Investigation  and 

Suspension,  Through  Routes  and  Joint  Rates. 
SECTION  SIXTEEN,    i^ee  Limitation  op  Action. 
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SEGREGATION  OF  EXPENSES. 
Segr^ation  of  passenger  and  freight  expenses.    In  re  Advances  in  Rates — Eastern 
Case,  243  (254);  In  re  Advances  in  Rates— Western  Case,  307  (357). 
SET-OFF. 
No  order  entered  for  reparation  because  refund,  erroneously  made,  was  in  excess  of 
amount  of  reparation  upon  basis  of  rate  found  to  be  reasonable.    W.  E.  Caldwell 
Co.  V.  C.  I.  A  L.  Ry.  Co.  412  (413). 
SHORT-TERM  RATE. 
Reparation  denied  on  basis  of  short-term  commodity  rate  which  would  have  been 
applicable,  carriers  allied,  but  for  clerical  error.    Du  Pont  de  Nemours  Powder 
Co.  V.  D.  &N.R.  R.  Co.  83. 
SIDETRACK. 
Carrier  required  to  deliver  live  stock  to  complainant's  sidetrack.    Baltimore  Butch- 
ers Live  Stock  Co.  v.  P.  B.  <fe  W.  R.  R.  Co.  124  (128). 
Carrier  may  insist  upon  release  from  liability  for  fires  on  complainant's  premises  as 
condition  precedent  to  operation  of  private  sidetrack.     Imperial  Wheel  Co.  v. 
St.  L.  I.  M.  <fe  S.  Ry.  Co.  56  (58). 
SLEEPING-CAR  RATES. 
Upper  and  lower  berth  rates  prescribed.    Loftus  v.  Pullman  Co.  21;  State  of  Okla- 
homa V.  Pullman  Co.  25. 
SPECULATIVE  DAMAGES.    See  also  Damaqbs. 
Damages  due  to  inability  to  compete  in  common  market  can  not  become  subject  of 
reparation.    Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606  (608). 
SPOTTING  CARS. 
Carrier  may  insist  upon  release  from  liability  for  fires  on  complainant's  premises  as 
condition  precedent  to  spotting  cars  there.    Imperial  Wheel  Co.  v,  St.  L.l.li.  & 
S.  Ry.  Co.  56  (58). 
STATE  LAW. 
Local  law  under  which  electric  line  has  no  right  to  demand  switch  connection  with 
steam  roads,  can  not  operate  as  impediment  to  interstate  traffic.    Cincinnati  <fe 
Columbus  Traction  Co.  v.  B.  &  0.  S.  W.  R.  R.  Co.  486  (488). 
Probable  effect  of  state  prohibition  law  upon  tonnage,  immaterial.    Scheuing  v, 
L.&N.R.R.  Co.  550(552). 
STATE  POLICy. 
State  policy  not  respected  where  it  interferes  with  application  of  reasonable  rates 
for  interstate  service.    Cobb  v.  N.  P.  Ry.  Co.  100  (103). 
STATE  RATES. 
Harmony  should  exbt  between  state  and  interstate  rates.    Cobb  v.  N.  P.  Ry.  Co. 
100  (102). 
STATE  TRAFFIC. 
No  jurisdiction  over  shipment  moving  from  one  point  to  another  in  same  state, 
though  intended  for,  and  subsequently  rebilled   to,  point  beyond  state.    Big 
Canon  Ranch  Co.  v.  G.  H.  <fe  S.  A.  Ry.  Co.  523. 
STATION. 
Carriers'  stations,  etc.,  are  to  certain  extent  private  property;  granting  to  auction 
company  exclusive  terminal  warehouse  feicilities,  not  condemned.    Southwestern 
Produce  Distributers  v.  W.  R.  R.  Co.  458  (461). 
Receiving  station  operated  by  competitor  is  not  a  reasonable  facility  to  offer  shipper. 
Federal  Sugar  Refining  Co.  v,  B.  &  O.  R.  R.  Co.  200  (211). 
STATUTE  OF  LIMITATION.    See  LmrrATioN  op  Action. 
STOCKS  AND  BONDS. 
Not  within  Commission's  function  to  place  limitations  on  purposes  for  which  stocks 
and  bonds  may  be  issued  nor  to  designate  what  property  they  shall  represent.    In 
re  Advances  in  Rate&— Western  Case,  307  (334). 
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STOCKS  AND  BONDS— Continued. 
Ownership  of  stock  does  not  entitle  roads  to  carry  free  for  each  other.  In  re  Restricted 

Rates,  426  (427). 
Raikoad  stocks  in  future  will  lose  much  of  their  speculative  character.    In  re 
Advances  in  Rates— Eastern  Case,  243  (265). 
STOPS. 

No  authority  to  compel  lake  lines  to  run  boats  to  Ashland.     City  of  Ashland  v. 
N.  Y.  C.  <fe  H.  R.  R.  R.  Co.  3  (5). 
STORAGE.    See  aUo  Dbmurraoe  . 
In  absence  of  tariff  limiting  free  time,  goods  were  placed  in  public  warehouse  and 
subjected  to  storage  chaiges;  reparation  denied.    Goldenberg  v.  Clyde  S.  S.  Co. 
627. 
Salt  traffic  by  the  lake  enjoys  free  storage  at  Chicago.    International  Salt  Co.  v. 
G.  &  W.  R.  R.  Co.  630  (534). 
STREET  RAILROAD.    See  Electric  Line. 
STUB  LINES. 
Absorption  of  rates  of  stub  lines  transporting  lumber  to  main-line  points.    In  re 

Proposed  Schedule  of  Rates  on  Lumber,  574  (577). 
Stub  trains  used  for  carrying  passengers  across  river.    Railroad  Commissioners  of 
Iowa  V.  I.  C.  R.  R.  Co.  181  (183). 
SUBSIDIARY  COMPANY. 
Identity  of  interests  between  salt  company  and  transportation  lines.    International 

Salt  Co.  V.  G.  &  W.  R.  R.  Co.  530  (533). 
Stock  ownership  does  not  entitle  roads  to  carry  free  for  ea^h  other.    In  re  Restricted 
Rates,  426  (427). 
SUBSIDIES. 
Subsidies  granted  to  American  railroads.    In  re  Advances  in  Rates — ^Western  Case, 
307  (318). 
SUBSTITUTION  IN  TRANSIT. 
Impracticable  to  preserve  identity  of  inbound  and  outbound  lumber  at  yarding-in- 
transit  point.    Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606  (608). 
SUPPLEMENTAL. 
Five  additional  cars  included  in  cases  though  not  mentioned  in  original  petition. 

Gamble-Robinson  Fruit  Co.  v.  N.  P.  Ry.  Co.  421. 
Reparation  denied;  not  claimed  in  original  petition.    Freeman  Lumber  Co.  v, 
St.  L.  I.  M.  &  S.  Ry.  Co.  612  (613). 
SURPLUS. 
Commission  can  not  properly  permit  advance  in  rates  with  intent  to  produce  accumu- 
lation of  surplus  for  purposes  indicated.    In  re  Advances  in  Rates — Eastern  Case, 
243  (270). 
Legitimate  ends  for  which  surplus  may  be  accumulated .    In  re  Advances  in  Rates- 
Western  Case,  307  (331). 
SUSPENSION  OF  RATES.    See  Investigation  and  Suspension. 
SWITCH  CONNECTION. 
Electric  line  granted  switch  connections  with  steam  roads.    Cincinnati  &  Columbus 

Traction  Co.  v,  B.  &  O.  S.  W.  R.  R.  Co.  486. 
Whether  carrier  could  be  compelled  to  establish  reciprocal  switching  arrangement, 
pot  decided;  having  entered  into  such  arrangement,  under  tariff  authority,  car- 
rier must  accept  shipments  for  delivery  to  extent  of  its  capacity.    Crescent  Coal 
A  Mining  Co.  r.  B.  &  O.  R.  R.  Co.  559  (565). 
SWITCHING. 
No  misrouting  to   forward   imrouted   shipment  via  one  route,  though  terminal 
delivery  more  satisfactory  to  consignee  could  have  been  secured  without  addi- 
tional charge  via  another  available  route.    Bookwalter  Wheel  Oo.  v*  T.  0*  R.  B. 
Co.  603. 
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SWITCHING— Continued. 

Whether  carrier  could  be  compelled  to  establish  reciprocal  switching  arrangement, 
not  decided;  having  entered  into  such  arrangement,  under  tariff  authority,  car- 
rier must  accept  shipments  for  delivery  to  extent  qf  its  capacity.    Crescent  Coal 
<fe  Minmg  Co.  v.  B.  <fe  0.  R.  R.  Co.  559  (565). 
TAP  LINE.    See  Loqoino  Road. 
TARIFF. 

Classification  should  be  clearly  stated.  Pacific  Coast  Biscuit  Co.  v,  S.  P.  &  S.  Ry. 
Co.  546  (549). 

Conmiissian's  rule  concerning  supplements  to  tariffs.  In  re  Proposed  Schedules  of 
Rates  on  Lumber,  575  (576). 

Defective  tariff  naming  lower  rate  considered  in  determining  reasonableness  of 
higher  rate  legally  applicable.    Steinfeld  &  Co.  v,  I.  C.  R.  R.  Co.  12  (13). 

Index,  sufficient  to  comply  with  Commission's  rules.  Western  Mantle  Co.  v,  S.  P. 
&  S.  Ry.  Co.  643  (645). 

Rules  of  tariff  interpretation  were  not  strictly  applicable  to  old  issues.  Henry  v. 
E.  Ry.  Co.  171  (172). 

Tari^  are  to  be  construed  according  to  their  language;  intent  of  framers  or  arbitrary 
practice  of  carriers  does  not  govern.  Pacific  Coast  Biscuit  Co.  v.  S.  P.  &  S.  Ry. 
Co.  646  (549). 

Tariff  ambiguous  in  that  it  did  not  define  meaning  of  ''knocked  down."  Pacific 
Coast  Biscuit  Co.  v.  S.  P.  A  S.  Ry.  Co.  546  (548). 

Tariffs  could  not  be  used  until  Comnussion's  rules  were  complied  with.  Noble  v. 
G.  T.  W.  Ry.  Co.  70  (71). 

Tariff  was  such  as  to  lead  to  confusion  and  discrimination  in  application  of  different 
rates  to  similar  mixed  carloads.    Barrett  Mfg.  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  79  (80). 
TELEGRAPH. 

Damages  denied  for  outlay  in  telegraph  charges  accrued  in  correspondence  over 
demand  for  exceasive  rate.    Schulz  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  403  (405). 

Telegraph  office  at  station  is  no  part  of  transportation  service.    Southwestern  Pro- 
duce Distributers  v.  W.  R.  R.  Co.  458  (460). 
TELEPHONE. 

Demanding  higher  charges  of  new  subscribers  than  demanded  of  old  subscribers  for 
same  telephone  service  and  facilities  constituted  unlawful  discrimination  and 
preference.    Shoemaker  v.  C.  &  P.  Tel.  Co.  614  (621). 

Telephone  office  at  station  is  no  part  of  transp<Htation  service.    Southwestern  Pro- 
duce Distributers  v.  W.  R.  R.  Co.  458  (460). 
TERMINAL  DELIVERY. 

No  misrouting  to  forward  imrouted  shipment  via  one  route,  though  terminal  deliv- 
ery more  satisfactory  to  consignee  could  have  been  secured  over  another  available 
route.    Bookwalter  Wheel  Co.  v.  T.  C.  R.  R.  Co.  603. 
TERMINAL  FACILITIES. 

No  violation  of  act  to  grant  to  auction  company  exclusive  warehouse  facilities. 
Southwestern  Produce  DistributeiB  v.  W.  R.  R.  Co.  458. 
THROUGH  AND  LOCAL. 

Joint  through  rate  unreasonable  to  extent  that  it  exceeded  combination  of  locals. 
Alpha  Portland  Cement  Co.  v.  P.  R.  R.  Co.  640  (643);  Hartman  Furniture  & 
Carpet  Co.  v.  C.  R.  I.  &  P.  Ry.  Co.  496;  National  League  of  Commission  Merchants 
of  U.  S.  V.  A.  C.  L.  R.  R.  Co.  132  (135);  Rosenblatt  &  Sons  v.  C.  &  N.  W.  Ry.  Co. 
447  (448);  W.  E.  Caldwell  Co.  v.  C.  I.  &  L.  Ry.  Co.  412  (413). 

Petition  alleging  combination  rate  on  sheep  to  be  unreasonable  to  extent  that  it 
exceeded  joint  through  rate  on  cattle,  dismissed  on  other  grounds.  Big  Canon 
Ranch  Co.  v.  G.  H.  &  S.  A.  Ry.  Co.  523  (524). 
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THROUGH  AND  LOCAL— CJontinued. 
Readjustment  of  salt  rates  from  the  east  ought  to  be  made  where  joint  through  rate 

to  destinations  beyond  Chicago  exceed  combination  to  Chicago  plus  local  beyond. 

International  Salt  Co.  v.  G.  &  W.  R.  R.  Co.  630  (637). 
THROUGH  ROUTE  AND  JOINT  RATE. 
Commiasion  may  not  require  any  road  to  embrace  less  than  entire  lengdi  of  its  road 

between  termini  of  through  route.    Cincinnati  &  Columbus  Traction  Co.  v.B,  & 

O.  S.  W.  R.  R.  Co.  486  (490). 
Commission  ordinarily  will  not  assist  one  carrier  to  secure  traffic  reasonably  tribu- 
tary to  another  road  by  requiring  through  routes  and  joint  rates.    Cincinnati  & 

Columbus  Traction  Co.  v,  B.  &  0.  S.  W.  R.  R.  Co.  486  (492). 
Damages  denied  for  failure  to  establish  anoHier  Hirough  route  and  joint  rate  over 

which  shipments  could  have  safely  moved.    Edison  Portland  Cement  Co.  v. 

D.  L.  &  W.  R.  R.  Co.  96  (97). 
Fhysicial  condition  of  electric  line  demanding  interchange  and  through  routes  and 

joint  rates,  considered.    Cincinnati  &  Columbus  Traction  Co.  v.  B.  &  O.  8.  W. 

R.  R.  Co.  486  (493). 
Through  routes  and  joint  rates  may  not  be  required  between  steam  road  and  electric 

road  that  does  not  transport  freight.    Cincinnati  &  Columbus  Traction  Co.  v, 

B.  A  0.  S.  W.  R.  R.  Co.  486  (490). 
Through  routes  and  joint  rates  denied  where  electric  line  paralleled  or  closely 

approached  tracks  of  steam  roads  but  granted  at  points  five  or  ten  miles  distant 

from  steam  roads.    Cincinnati  &  Colimibus  Traction  Co.  v.  B.  db  O.  S.  W.  R.  R. 

Co.  486  (492). 
Through  route  and  joint  irate  via  another  route  required.    Stacy  &  Sons  v.  O.  S.  L. 

R.  R.  Co.  136. 
Through  route  and  joint  rate  via  another  route  denied.    lola  Portland  Cement  Co. 

V.  M.  K.  &  T.  Ry.  Co.  91  (92). 
Through  route  and  joint  rate  required  unless  one  of  local  factors  of  combination 

rate  is  reduced.    Burton  v.  U.  V.  Ry.  Co.  75. 
TICKET.    See  Lost  Ticket. 
TIES. 
Cost  of.    In  re  Advances  in  Rates — Eastern  Case,  243  (277);  In  re  Advances  in 

Rates— Western  Case,  307  (369). 
TON  PER  MILE  RATE. 
Ton  per  mile  rate  considered.    In  re  Advances  in  Rates — Eastern  Case,  243  (285); 

In  re  Advances  in  Rates— Western  Case,  307  (360);  Parfrey  r.  C.  M.  A  St.  P. 

Ry.  Co.  104  (105). 
TON  PER  MILE  REVENUE. 
Ton  per  mile  revenue  considered.    Board  of  Trade  of  Chicago  r.A.C.R.R.  Co.  504 

(506);  Browne  Grain  Co.  v.  F.  W.  &  R.  G.  Ry.  Co.  410  (411);  Henderson  Iron 

Works  &  Supply  Co.  v.  T.  &  P.  Ry.  Co.  159;  In  re  Investigation  of  Advances  in 

Rates  on  Cement,  588  (592);  National  Refining  Co.  v,  C.  C.  C.  &  St.  L.  Ry.  Co. 

649  (650);  Scott  v.  T.  &  N.  0.  R.  R.  Co.  167. 
Ton  per  taiile  revenue  usually  decreases  as  distance  increases.    Anadarko  Cotton 

Oil  Co.  V.  A.  T.  &  S.  F.  Ry.  Co.  43  (45);  Meridian  Fertilizer  Factory  v.  V.  S.  & 

P.  Ry.  Co.  554  (555);  Truck  Growers  Asso.  v.  A.  C.  L.  R.  R.  Co.  190  (193). 
Ton  per  mile  revenue  is  far  from  conclusive  evidence  of  reasonableness  of  rate. 

Danville  Brick  Co.  v.  C.  &  N.  W.  Ry.  Co.  239  (241). 
Ton  per  mile  earnings  of  weak  line,  in  this  case,  properly  exceeded  those  of  stronger 

lines.    Burton  v.  U.  V.  Ry.  Co.  75  (76). 
Ton  per  mile  earnings  reduced  by  extension  of  common-point  territory-  in  Texas. 

Raikoad  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (478). 
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TRACKAGE  RIGHTS. 

Lease  by  carrier  of  trackage  rights,  over  connecting  line,  to  a  quarry  for  hauling 
ballafit  for  use  on  its  own  line,  would  result  in  discrimination.     In  re  Restricted 
Bates,  426  (428). 
TRANSFER  SERVICE. 
Transfer  service  at  station  is  no  part  of  transportation  service.    Southwestern  Pro- 
duce Distributers  v,  W.  R.  R.  Co.  458  (460). 

TRANSIT  PRIVILEGE. 

Commission  does  not  endeavor  to  establish  or  extend  transit  privileges  in  absence 
of  discrimination,  proof  of  which  is  here  wanting.  Anadarko  Cotton  Oil  Co.  v, 
A.  T.  &  S.  F.  Ry.  Co.  43  (47). 

Feeding-iurtransit  privilege  held  applicable  from  station  not  specifically  men- 
tioned in  tariff;  reparation  awarded.    Henry  u.  E.  Ry.  Co.  171  (172). 

No  misrouting  to  forward  unrouted  shipment  via  one  route,  though  reconsignment 
privilege  was  x>erinitted  over  another  available  route.  Crescent  Lumber  Co.  v« 
I.  C.  C.  R.  R.  Co.  228. 

Transit  privilege  temporarily  withdrawn  through  inadvertence;  reparation  awarded 
on  shipmeiits  moving  during  period  when  privilege  was  not  permitted.  Cres- 
cent Lumber  Co.  v.  M.  &  0.  R.  R.  Co.  230. 

Yarding-in-transit  privilege  on  lumber,  granted  at  Memphis  and  denkd  at  Cairo 
resulted  in  undue  preference  under  existing  rate  adjustment;  damages  awarded. 
Sondheimer  Co.  v.  I.  C.  R.  R.  Co.  606. 

TRANSPORTATION. 
Transportation  includes  furnishing  of  car.    Arlington  Heights  Fruit  Exchange  v, 

S.  P.  Co.  106  (117). 
Station  restaurants,  news  stands,  barber  shops,  and  similar  private  enterprises  at 
railroad  terminals  are  no  part  of  transportation  service.    Southwestern  Plroduce 
Distributers  v,  W.  R.  R.  Co.  468. 
TYPICAL  ROADS. 
No  higher  rates  ought  to  be  imposed  on  territory  involved  than  are  adequate  for 
typical  roads  mentioned.    In  re  Advances  in  Rates — Eastern  Case,  243  (274). 

UNDERCHARGE. 

No  order  entered  for  reparation  because  refund,  erroneously  made,  was  in  excess 
of  amount  of  reparation  upon  basis  of  rate  found  reasonable;  shipper  should 
refund  excess.    W.  E.  Caldwell  Co.  v.  C.  I.  &  L.  Ry.  Co.  412  (413). 

Undercharge  resulted  from  failure  to  base  rates  on  actual  weight.  Clinton  Bridge 
&  Iron  Co.  V.  C.  B.  &  Q.  R.  R.  Co.  416. 

UNDUE  PREFERENCE.     See  Prbpbkence. 
UNEARNED  INCREMENT. 
Rates,  it  seems,  may  not  be  increased  upon  a  nimiber  of  commodities  solely  because 
its  real  estate  has  increased  in  value.    In  re  Advances  in  Rates — ^Western  Case, 
307  (344). 
Whether  unearned  increment  is  a  proper  element  of  valuation,  not  determined. 
Railroad  Commission  of  Tex.  v.  A.  T.  &  S.  F.  Ry.  Co.  463  (484). 
UNJUST  DISCRIMINATION.    See  Discrimination. 
USE. 
Carrier  has  no  right  to  dictate  uses  to  which  commodity  shall  be  put.    In  re  Re- 
stricted Rates,  426  (427). 
Restricting  rates  on  coal  when  intended  for  particular  use  constituted  unjust  dis- 
crimination.   In  re  Restricted  Rates,  426. 
Tariff  rate  must  be  applied,  regardless  of  use  to  which  commodity  is  put.    Pacific 
Coast  Biscuit  Co.  v,  0.  R.  R.  <&  N.  Co.  178  (180). 


734  INDEX. 

VALUATION. 

Capitalization  can  not  be  accepted  as  representing  value.  In  re  Advances  in  Rates- 
Western  Case,  307  (320). 

Commission  has  no  authority  to  put  a  value  upon  railroad  property  or  to  prescribe 
elements  to  be  considered  in  determining  that  value.  In  re  Advances  in  Rates- 
Eastern  Case,  243  (256). 

Congress  urged  to  authorize  valuation  of  railroads.    In  re  Advances  in  Rates- 
Eastern  Case,  243  (260,  305). 
VALUE  OF  COMMODITY.    See  also  Rblbaabd  Ratb. 

Ad  valorem  principle  of  rate  making  can  never  be  departed  from.  In  re  Advances 
in  Rates— Western  Case,  307  (355). 

Minute  variations  in  value  can  not  be  precisely  reflected  in  clasBifidation.  W.  £. 
Caldwell  Co.  v,  C.  I.  &  L.  Ry.  Co.  412  (415). 

Value  of  commodity  as  an  element  for  consideration  in  determining  reasonablenees 
of  rates.  Barr  Chemical  Works  v.  P.  &  R.  Ry.  Co.  77  (78);  Conmiercial  Club 
of  Omaha  v.  S.  P.  Co.  631  (635);  Dells  Paper  &  Pulp  Co.  v.  C.  &  N.  W.  By.  Co. 
419  (420);  Nucoa  Butter  Co.  v.  E.  R.  R.  Co.  174  (176);  Ohio  Face  Brick  Mfn. 
Asso.  V,  Adams  Express  Co.  582  (584);  Rosenblatt  &  Sons  v.  C.  &  N.  W.  Ry.  Co. 
447  (448);  Truck  Growers'  Asso.  v.  A.  C.  L.  R.  R.  Co.  190  (194). 
VALUE  OF  SERVICE. 

Rate  involved  appears  already  to  be  paying  due  share  of  value  of  service.  In  re 
Advances  in  Rates — ^Western  Case,  307  (378);  In  re  Investigation  of  Advances 
in  Rates  on  Cement,  588  (592). 

Under  regulation  a  reasonable  rate  is  one  which  shipper  should  pay  in  justice  to 
carrier  which  renders  the  service.  In  re  Advances  in  Rates — Western  Case,  307 
(356). 

Value  of  service,  as  element  for  consideration  in  determining  reasonablenesB  of 
?ate.    In  re  Advances  in  Rates — ^Western  Case,  307  (354);  Ohio  Face  Brick  Mfrs. 
Asso.  V.  Adams  Express  Co.  582  (584);  Railroad  Commissionezsof  Iowa  v.  I.  C.  R. 
R.  Co.  181  (186). 
VOLUME. 

During  many  months  nearly  one-half  of  entire  eastern  movement  upon  one  trans- 
continental line  is  made  up  of  oranges  and  lemons.  Arlington  Heights  Fruit 
Exchange  v.  S.  P.  Co.  106  (117). 

Fact  that,  for  a  long  time,  there  has  been  no  movement  of  a  particular  commodity 
does  not  justify  imreasonable  rate.    Scheuing  v.  L-,  &  N.  R.  R.  Co.  550. 

Increase  in  railroad  traffic.    In  re  Advances  in  Rates — Eastern  Case,  243  (285);  In 
re  Advances  in  Rates — Western  Case,  307  (366);  Railroad  Commission  of  Tex.  v. 
A.  T.  &  S.  F.  Ry.  Co.  463  (481). 
VOLUNTARY  RATE  AND  VOLUNTARY  REDUCTION. 

Reduction  of  rate  nearly  two  years  after  movements  does  not  raise  presimiption  of 
imreasonableness.    Independent  Supply  Co.  v.  C.  &  P.  R.  R.  Co.  66  (67). 

Reduction  to  meet  rate  applicable  via  shorter  route,  not  of  itself  conclusive  evi- 
dence of  unreasonableness.    Georgia-Carolina  Brick  Co.  v.  S.  Ry.  Co.  148  (149). 

Reparation  awarded  on  basis  of  voluntarily  reduced  rate.  Browne  Grain  Co.  v, 
G.  C.  &  S.  F.  Ry.  Co.  163  (164);  Gamble-Robinson  Fruit  Co.  v,  N.  P.  Ry.  Co. 
421  (422);  Maxwell  v,  W.  F.  &  N.  W.  Ry.  Co.  197  (198). 

Reparation  denied  on  basis  of  rate  reduced  to  meet  competitive  rate.  Morrell  & 
Co.  V.  C.  B.  &  Q.  R.  R.  Co.  400  (402). 

Reparation  denied  on  basis  of  reduced  rate,  though  reparation  was  awarded  on 
another  basis.    Parfrey  v.  C.  M.  &  St.  P.  Ry.  Co.  104  (105). 

Reparation  by  no  means  follows  reduction  of  rate,  whether  by  voluntary  action  or 
by  Commission's  order.  Anadarko  Cotton  Oil  Co.  v,  A.  T.  A  S.  F,  Ry.  Co.  43 
(50);  Riverside  Mills  v.  G.  R.  R.  423  (425). 
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VOLUNTARY  RATE  AND  VOLUNTARY  REDUCTION— Continued. 

Reparation  denied  on  basis  of  subsequently  reduced  rate.  Carstens  Packing  Co. 
V.  S.  P.  Co.  166  (166). 

Reparation  denied  on  basis  of  lower  rate  temporarily  in  effect  via  route  of  move- 
ment and  still  in  effect  via  shorter  route.  Browne  Grain  Co.  v.  F.  W.  &  R.  G. 
Ry.  Co.  410. 

Voluntary  reduction  is  not  of  itself  evidence  of  unreasonableness.    Maxwell  v.  W. 

F.  A  N.  W.  Ry.  Co.  197  (198). 

Voluntary  reduction  over  another  route,  caused  by  competition,  held  not  an  admis- 
sion of  unreasonableness.    American  Cigar  Co.  v.  P.  &  R.  Ry.  Co.  81  (82). 
WAGES. 
Wage  increases,  discussed.    In  re  Advances  in  Rates— Eastern  Case,  243  (253); 
In  re  Advances  in  Rates — ^Western  Case,  307  (370);  Railroad  C/ommission  of  Tex. 
V.  A.  T.  &  S.  F.  Ry.  Co.  463  (481). 
WASHINGTON,  ALEXANDRIA  &  MT.  VERNON  RY.  CO. 

Capitalization  and  earnings.    Beall  v.  W.  A.  &  M.  V.  Ry.  Co.  406  (408). 
WATER  CARRIER. 
No  authority  to  compel  lake  lines  to  run  boats  to  Ashland.    City  of  Ashland  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  3  (5). 
WATER  COMPETITION. 
Inducing  lower  rate  via  longer  route.    American  Cigar  Co.  v.  P.  &  R.  Ry .  Co.  81  (82.) 
Justifying  exception  to  long-and-short-haul  principle.    International  Salt  Co.  t;. 

G.  &  W.  R.  R.  Co.  630  (537). 

Fotential  water  competition  considered  in  fixing  rates.    Audley  Hill  &  Co.  v.  S. 

Ry.  Co.  225  (226). 
Rates  not  properly  comparable  where  water  competition  controls.    Truck  Grow- 
ers Asso.  v.  A.  C.  L.  R.  R.  Co.  190  (194). 
Rat.es  adjacent  to  Mississippi  River,  influenced  by  water  competition  which  dimin- 

inhes  as  distance  from  river  increases.    Anadarko  Cotton  Oil  Co.  v.  A.  T.  &  S.  F. 

Ry.  Co.  43  (45). 
Slvi^pers  should  receive  benefit  of  recognition  of  water  competition.    Steinfeld  & 

Co.  V,  I.  C.  R.  R.  Co.  12  (14). 
Throng  rate  in  excess  of  combination  of  locals,  not  justified  by  water  competition. 

National  League  of  Commission  Merchants  of  U.  S.  v,  A.  C.  L.  R.  R.  Co.  132  (134). 
WATERED  STOCK.    5ee  Capftalization. 
WEAK  LINE. 
Almost  axiomatic  that  rates  can  not  be  made  so  as  to  give  high  earnings  to  poorly 

placed,  indifferently  operated,  or  isolated  road,  without  making  rates  extortionate. 

In  re  Advances  in  Rates— Western  Case,  307  (377). 
V*m  per  mile  earnings  of  weak  line,  in  this  case,  properly  exceed  those  of  stronger 

lines.    Burton  v.  U.  V.  Ry.  Co.  75  (76). 
WFIGHT.    See  also  Minimum. 
Actual  weight  of  shipment  constituted  true  basis  of  rates;  overwei^t;  reparation 

awarded.    Peters  v.  O.  S.  L.  R.  R.  Co.  598  (599). 
Alleged  discrimination  from  use  of  graduated  weights;  question  not  decided. 

Millinery  Jobbers  Asso.  v.  American  Express  Co.  498  (503). 
Car  might  have  been  loaded  so  that  actual  weight  would  have  been  basis  of  charges 

in  second  car;  consignor  loaded   cars;  carrier  not  responsible.    Consolidated 

Water  Powei  &  Paper  Co.  v.  S.  P.  L.  A.  &  S.  L.  R.  R.  Co.  169  (170). 
Classification  rule  applying  minimum  weights  on  shipments  in  corrugated  paper 

or  pulp  cartons  of  certain  size,  when  uncrated,  instead  of  using  actual  weight, 

unreasonable.    Millinery  Jobbers  Asso.  v.  American  Express  Co.  498. 
Commission  may  order  refund  of  charges  based  on  wei^t  in  excess  of  actual  weight. 

WTieeler  Lumber,  Bridge  &  Supply  Co.  v.  A.  A  C.  R.  R.  R.  Co.  10  (11). 
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WEIGHT— Continued. 

No  objection  to  specific  or  estimated  package  rates.  National  League  of  Commis- 
sion Merchants  of  U.  S.  v.  A.  C.  L.  R.  R.  Co.  132  (135). 

Poeitive  evidence  of  incorrectness  of  carrier's  scaling  is  necessary  before  another 
weight  can  be  substituted.  Browne  Grain  Co.  v,  G.  C.  &  8.  F.  Ry.  Co.  163  (164); 
Noble  V.  D.  &  T.  S.  L.  R.  R.  Co.  60  (61). 

Rates  based  on  minimum  weight  in  accordance  with  tariff.  O'Brien  Commercial 
Co.  V,  C.  &  N.  W.  Ry.  Co.  68  (69). 

Rule  should  be  established  permitting  charges  to  be  based  on  minimum  fixed  lor 
car  ordered,  where  carrier  furnishes  larger  car;  reparation  awaxded.    Noble  v. 

B.  &  O.  R.  R.  Co.  72  (73). 

^lipment  weighted  twice;  scalings  different;  reparation  awarded  on  bans  of  loirar 

weight.    Noble  v.  St.  L.  S.  W.  Ry.  Co.  62. 
Shipper,  who  orders  and  uses  car  of  a  certain  size,  must  pay  rate  applicable  thereto, 

though  lower  rate  would  have  been  available  by  loading  in  a  different  kind  of  car; 

had  shipment  been  delivered  to  carrier  for  loading,  carrier  would  have  been  under 

duty  of  loading  in  manner  which  would  result  in  applicatiooi  of  lowest  rate. 

ainton  Bridge  &  Iron  Works  v,  C.  B.  &  Q.  R.  R.  Co.  416  (417). 
Tariff  rule  providing  that  coal  should  not  be  weighed  except  at  point  of  origin, 

unreasonable.    Peters  v.  O.  S.  L.  R.  R.  Co.  598  (599). 
Undercharge  resulted  from  failure  to  base  rates  on  actual  weight.    Clinton  Bridge 

&  Iron  Works  v.  C.  B.  &  Q.  R.  R.  Co.  416. 
Weight  of  article  considered  in  determining  classification.    Baneett  Mfg.  Co.  v. 

C.  M.  &  St.  P.  Ry.  Co.  79  (80);  W.  E.  Caldwell  Co.  v.  C.  I.  &  L.  Ry.  Co.  412  (41&). 
Weight  obtained  by  weighing  both  trucks  at  a  time  preferred  to  scaling  obtained 

by  weighing  trucks  separately.    Wheeler  Lumber,  Bridge  &  Supply  Co.  v.  A.  & 

C.  R.  R.  R.  Go.  10  (11). 
WESTERN  ROADS, 

History  and  operation.    In  re  Advances  in  Ratee — Western  Case,  307  (324). 
WESTERN  TRUNK  LINE  TERRITORY. 

Described.    In  re  Advances  in  Rates — Western  Caae,  d07  (309). 
WHAT  TRAFFIC  WILL  BEAR. 
Advances  made  because  traffic  would  bear  advances.    Railroad  Coauniasion  of 

Tex,  V.  A.  T.  &  S.  F.  Ry.  Co.  463  (482). 
Graduated  advances  in  cement  rates.    In  re  Investigation  of  Advances  in  Rates 

on  Cement,  588  (596). 
Least-possible-rate-that- traffic- will-bear    theory    discussed.    In    re    Advances    in 

Rates— Western  Case,  307  (354). 
To  base  rates  upon  shipper's  ability  to  pay  is  to  base  rates  upon  cost  of  production 

rather  than  cost  of  carriage:  this  is  regulation  of  industries  and  commerce  by 

railroads.    In  re  Advances  in  Rates — Western  Case,  307  (350). 
WORDS  AND  PHRASES. 

Balloon  packages."    Millinery  Jobbers  Asso.  v.  American  ExinresB  Co.  496  <500). 

Billed  flat."    Crescent  Coal  &  Mining  Co.  v.  B.  &  O.  R.  R.  Co.  550  (562). 

Cocoa  butter."    Nucoa  Butter  Co.  v,  E.  R.  R.  Co.  174  (177). 

Contemporaneous  service."    In  re  Restricted  Rates,  426  (434). 

Corrugated  cartons."    Millinery  Jobbers  Asso.  v.  American  Express  Co.  498  (499). 

Cost  of  carrying  ton  of  freight  a  mile."    In  re  Advances  in  Rates— Western  Case, 

307  (358). 

Cotton  linters."    Samuels  &  Co.  v.  St.  L.  S.  W.  Ry.  Co.  646  (647). 
"Glue  stock."    Barr  Chemical  Works  v,  P.  &  R.  Ry.  Co.  77  (78). 

Lard."    Nucoa  Butter  Co.  v.  E.  R.  R.  Co.  174  (175). 

Nucoa  butter"  and  "Nucoline."    Nucoa  Butter  Co.  v.  E.  R.  R.  Co.  174  (176). 
"Overhead  charge."    International  Salt  Co.  v.  G.  A  W.  R.  R.  Co.  530  (536). 
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